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CASES 

ARGUED  AND  DETERMINED 


1«    TBB 

COURT   OF  KING'S   BENCH, 

EASTER  TERM. 

IN  THE  SEVENTH  TEAR  OF  THE  REION  OF  GEORGE  IV. 


Ogden  and  another  v.  Peele  and  others,  assignees  of 

Waddington,  a  bankrupt  (a).  .^^^^ 

JbllS  honor  the  Vice  Chancellor  sent  the  following  case  of  America 

for  the  opinion  of  this  Court :  *°^  ^;»  a  na- 

,     .  .         tive  of  £Mg' 

The  plaintifTs  are  natural  bom  subjects  of  the  United  /ani/y  had  deal- 
States  of  America,  and,  during  the  time  in  which  the  *°^  .^^  mutual 

'  '  °  consignmeDts 

transactions  hereinafter  mentioned  took  place,  were  mer-  previous  to 
chants  residing  at  New  YorJc,    The  bankrupt  is  a  natural  jQjg*  war  ma 

bom  subject  of  this  country,  and,  during  the  same  time,  declared  be- 
,       ^        . ,.        .      T       f  1  •  1.     •     tween  the  two 

was  a  merchant  residmg  in  London,  and  carrying  on  busi-  countries,  and 
ness  there,  under  the  firm  of  Henry  Waddington  and  Co.  ^^V^^^'^' 
The  plaintiffs  and  the  said  Henry  Waddington,  before  his  Hminaries  of 
bankruptcy,  for  several  years  prior  to  the  late  war  between  Jj^^^!'^ 
this  country  and  America,  had  extensive  dealings  together ;  Ghent  A  car- 
the  plaintiffs  making  consignments  of  American  produce  ^i^ij^^oQ 

account,  by  A. 
(a)  The  Judges  of  this  Court,  sat  in  obedience  to  the  King's  warrant  to  B.  arrived 

issued  last  term,  from  the  t4th  to  the  18th  February  inclusively.         in  England  in 

November, 
1814,  and  were  sent  by  B,  to  France,  and  there  sold,  and  he  received  bills  for  the 
amount,  which  he  got  discounted.  Another  cargo,  so  consigned,  arrived  in  England  in 
January,  1815,  and  was  sold  by  B.  before  the  t5th  February.  In  March,  1813,  B.  be- 
came Innknipt,  and  was  appointed  by  his  assignees  their  agent  to  wind  up  his  affairs ; 
in  the  course  of  which  employment  he  received  the  proceeds  of  the  second  cargo,  and 
transmitted  accounts  to^.,  in  which. he  admitted  A.  to  be  his  creditor  for  a  balance  in 
re^»ect  of  the  proceeds  of  both  cargoes.  In  an  action  by  A.  against  the  assignees  of  B.' 
to  recover  sucn  balances  : — Held,  mat  A.  was  entitled  to  prove  under  B.'s  commission 
for  the  balances  due  to  him  upon  the  second  cargo,  only. 
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1826.         to  Waddington,  upon  sale ;  and  Waddington  making  re- 
mittances to  the  plaintiffs,  paying  money  to  the  order  of 
the  plaintiffs  in  this  country^  and  shipping  consignments 
of  goods  to  them  on  their  account.     In  June,  1812,  war 
was  declared  between  the  two  countries;  and  on  24th  De- 
cember, 1814,  preliminaries  of  peace  were  signed  at  Ghent. 
On  9th  February,  1816,    Waddington  transmitted  to  the 
plaintiffs  at  New  York,  a  statement  of  the  account  be- 
tween them,  commencing,  on  the  credit  side  of  the  ac- 
count, with  1st  January,  1814,  and  made  up  to  1st  Janu- 
ary, 1816;  by  which  account  it  appeared,  that,  on  the 
letter  day,  there  was  a  balance  remaining  in  the  hands  of 
Waddington  in  favour  of  the  plaintiffs  of  7,093/.  lis.  2rf. ; 
and  upon  the  debtor  side  of  the  account,  after  striking 
the  balance  above  mentioned,  several  bills  of  exchange, 
drawn  by  the  plaintiffs  upon  Waddington,  and  which  had 
been  accepted  by  him,  but  had  not  then  arrived  at  matu- 
rity,   were  entered   short,    amounting  in   the   whole  to 
16,020/.  I85.  2d.    A  letter  from  Waddington  to  the  plain- 
tiffs, dated  London,  9th  February,  1816,  accompanied  the 
said  accounts;  in  which,  amongst  other  things,  he  wrote 
as  follows : — *'  We  observe  the  various  bills  you    have 
drawn  upon  us,  which  we  have  honoured,  and  we  have 
noted  them  in  your  account  current  for  last  year,  the  ba- 
lance being  7,093/.  II5.  2d.,  at  your  credit  cash  1st  Janu- 
ary,  1816."      Between   11th   February,    1816,  and  9th 
March  in  that  year,  Waddington  paid  certain  of  the  bills 
specified  at  the  foot.of  the  last  account,  to  the  amount  of 
6,780/.  18«.  2d.     On  26th  March,   1816,  a   commission 
*    of  bankrupt  was  duly  issued  against  Waddington,  upon 
which  he  was  found  and  declared  a  bankrupt,  and  the  de- 
fendants were  afterwards  duly  chosen  his  assignees,  and 
an  assignment  executed    to   them  in  due  form  of  law. 
After  the  bankruptcy,  the  assignees  employed  the  bank- 
rupt as  their  agept  for  the  purpose  of  managing  and  wind- 
ing up  the  affairs  of  his  estate ;  and  on  16th  July,  1815, 
the  bankrupt,  in  the  course  of  such  employment,  trans- 
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mitted  to  the  "^laiiitiffs  two  further  statements  of  accounts. 
The  one  of  them  dated  London,  26th  March,  1815,  was  ^^"^ 
entitled  as  follows : — ^'Account  sales  of  724  bales  cotton,  Psxle. 
per  Joachim  Feischel,  from  Amelia  island,  consigned  to 
Henry  Waddington  and  Co.,  for  account  of  Joshua  Wad- 
dington,  three-<enths,  Rutgers  and  Seaman,  three-tenths, 
Abraham  and  C.  L.  Ogden,  three-teqths,  Francis  Depan^ 
one-tenth;"  and  after  stating  the  nett  proceeds  of  that 
sale  to  be  18,311/.  2s.  6^,  the  account  proceeds  to  divide 
them  amongst  the  several  persons  interested  in  the  same, 
and  gives  credit  to  the  plaintiffs  at  the  foot  for  their  share* 
as  follows : — *'  To  credit,  Abraham  and  C.  L.  Ogden,  three- 
tenths,  6,4^/.  6s.  9d."  The  earliest  item  in  the  account 
was  on  the  debit  side,  and  was  under  date  the  1st  January, 
1815.  The  other  account  so  furnished  was  a  debtor  and 
creditor  account  between  the  plaintiffs  and  the  bankrupt, 
commencing  on  the  1st  January,  1815,  and  made  up  to 
15th  July  in  that  year.  The  debit  side  of  this  account 
was  composed  partly  of  the  said  bills  so  as  aforesaid  paid  « 
by  Waddington  on  account  of  the  plaintiffs,  to  the  amount 
of  5,780/.  18j.  2d.,  and  partly  of  other  payments  and  dis- 
bursements made  by  the  bankrupt  for  the  use  of  the  plain- 
tiffs, between  Ist  January  and  16th  July,  1815,  amount- 
ing together  with  the  said  bills  to  9,068/.  17s.  6d. ;  and 
the  credit  side  thereof  was  composed  of  the  said  balance  of 
7,093/.  111.  2d.,  brought  down  from  the  former  account  of 
certain  cash  receipts  on  account  of  the  plaintiffs,  and  in- 
terest, and  of  the  sum  of  5,228/.  13s.  Id.,  being  therein 
called  three-tenths  of  the  proceeds  of  cotton  by  the  ship 
Joachim;  and  the  balance  of  this  account  between  the 
parties,  farou^t  down  to  the  15th  July,  was  8,404/.  10s.  lOd. 
in  favoor  of  the  plaintiffs.  There  was  a  memorandum  at 
the  foot  of  the  said  last-mentioned  account,  in  which  the 
bankrupt  states,  that ''  the  cotton  per  Benjamin,  ditto  per 
Fax,  ditto  per  Porcupine,  vret^  uncertain.''  The  proceeds  of 
the  ootton  per  Fox  and  Porcupine  are  not  in  dispute,  having 
been  accoonted  for  to  the  plaintiffs;   but  the  proceeds 
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1826.  of  the  Benjamin  subsequently  came  to  the^ands  of  the 
bankrupt  whilst  acting  as  such  agent  to  the  assignees ;  and 
in  a  letter  from  him  to  one  Isaac  Ogden,  the  brother  and 
a^ent  to  the  plaintiffs,  dated  the  9th  October,  1815,  he 
states  the  nett  proceeds  of  that  share  of  the  Benjamin  to 
which  the  plaintiffs  were  entitled,  to  amount  to  2,871/.  9s. 
2d.,  and  at  the  same  time  corrects  an  error  that  had  oc- 
curred in  the  account  current  of  15th  July,  in  which  the 
plaintiffs'  share  of  the  proceeds  of  the  cotton  per  Joachim 
had  been  stated  at  5,228/,  13^.  Id^.,  instead  of  the  real 
amount  of  5,493/.  6^.  9d.  No  advances  or  payments  have 
been  made  in  favour  of  the  plaintiffs  since  the  date  of  the 
said  account  in  July,  1815.  The  Joachim  arrived  at  Fal- 
mouth  in  the  first  week  in  November,  1814.  No  part  of 
her  cargo  was  landed  in  England;  but  Waddington,  on  the 
9th  of  the  same  month,  sent  her  to  Messrs.  Martin,  Lajitte, 
and  Co.,  of  Havre,  for  sale  on  commission,  and  under  a 
previous  arrangement  with  the  agent  in  London,  drew 
upon  them  on  account  of  the  cargo,  four  bills  of  exchange, 
amounting  to  448,000  francs,  equal  at  the  then  ratb  of  ex- 
change, to  20,000/.  sterling,  all  which  bills  were  dated  4th 
November,  1814,  and  were  made  payable  three  months 
after  date ;  and  which  bills  Waddington  remitted  to  Fere- 
geaux  and  Co.,  of  Paris,  bankers,  in  order  that  they  might 
get  them  accepted,  and  then  discount  them.  Peregeaux 
and  Co.  accordingly  got  the  bills  accepted ;  and  after  de- 
ducting 5  per  cent,  on  the  amount  for  discount,  remitted 
for  the  same  to  Waddington,  various  bills  on  London,  some 
at  three  months  date,  and  some  at  shorter  periods.  Mar- 
tin,  Lajitte,  and  Co.,  of  Havre,  in  their  account  current 
with  Waddington,  debit  him  with  his  bills  upon  them  for 
448,000  francs,  as  due  4th  February,  1815,  against  the 
nett  proceeds  of  such  part  of  the .  cargo  of  the  Joachim,  as 
they  had  sold ;  but  they  take  no  notice  in  their  account  of 
any  of  the  remittances  which  had  been  made  him  by  Fere- 
geaux  and  Co.,  those  being  included  in  a  distinct  account 
between  Peregeaux  and  Co.  and  Waddington.    On  1 5th 
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December,  1814,  LaJUte  and  Co.  sold  450  bales,  and  on 
24th  of  the  same  month,  100  bales,  (being  the  whole  sold 
by  them^y  part  of  the  cargo ;  but  they  did  not  receive  pay- 
ment for  such  sales  until  30th  April  and  13th  May,  1815. 
In  the  same  month  of  November ^JVaddington  contracted 
with  Messrs.  Chadwick  and  Seddon^  of  Manchester,  for  the 
sale  of  part  of  the  Joachim*%  cargo,  which  part,  consisting  of 
274  bales,  the  remainder  of  the  cargo,  was  reshipped  by  La- 
JUte  and  Co.,  at  Havre,  in  January,  1815,  arrived  at  Liver- 
pool on  the  4th  ^February,  1815,  and  was  delivered  on  8th 
and  10th  of  the  same  m^th,  to  the  purchasers,  who  then 
paid  Waddington  by  bills  at  usual  periods  of  ten  days  and 
three  months*  The  advances  made  as  above  by  Lqfitte 
and  «Co.,  exceed  the  nett  proceeds  of  the  cargo,  which 
ultimately  produced  18,311/.  2«.  6<2.  only.  The  Benjandn 
arrived  at  Liverpool  direct  from  America,  addressed  to 
Waddington*^  agents  there>  on  1st  January^  1815,  and  the 
cargo  was  sold  between  7th  January  and  15th  February. 
Remittances  were  made  to  Waddington  on  account  of  such 
sales,  on  21st  and  28th  January,  and  the  sales  were  finally 
closed,  and  the  amount  thereof  carried  to  Waddington*^ 
credit,  by  his  agents  at  Liverpool,  who  transacted  the  busi- 
ness, on  4tb  March,  1815.  The  several  accounts  and  let- 
ters and  documents  referred  to  in  this  case,  accompany  it, 
and  are  considered  as  forming  part  thereof.  The  questions 
for  the  consideration  of  the  Court  are :  first,  whether  any 
debt,  or  if  any,  to  what  amount,  is  proveable  by  the  plain- 
tiffs, under  the  commission  of  bankrupt  issued  against 
Henry  Waddington.  Second,  whether  any  debt  would 
have  been  proveable,  if  there  had  been  no  ratification  or 
acknowledgment  subsequent  to  his  bankruptcy. 

Tindai,  for  the  plaintiffs.  First,  the  whole  balance  due 
to  Messrs.  Ogden,  namely,  11,540/.  13«.  8c/.,  is  proveable  as 
a  debt  under  Waddingtons  commission.  [Abbott,  C.  J. 
It  appears  by  the  case,xthat  the  proceeds  of  the  Benjamin 
came,  to  the  hands  of  the  bankrupt  whilst  he  was  acting  as 


1826. 


1826. 


-CA8ES    IN    THK   KINGS    B£NCU, 

agent  to  the  assignees ;  then  should  not  the  action  have 
OoDEK  i)^Q  in  assumpsit  for  money  had  and  received  by  the 
Peele.  assignees  to  the  use  of  the  plaintiffs  ?  Bayley,  J.  The 
same  difficulty  presents  itself  to  my  mind.  The  cargo  of 
the  Benjamin  was  sold  by  Waddington  in  February,  and 
the  balance  of  the  proceeds  was  carried  to  his  credit  on 
the  4th  of  March,  but  the  bills  were  not  turned  into  cash 
before  his  bankruptcy].  The  whole  balance  due  to  the 
plaintiffs  is  thus  composed :  8,404/.  lOf .  lOd.,  the  balance 
admitted  to  be  due  to  them  in  the  account  made  up  to 
July,  1815;  264/.  135.  Sd.,  the  amount  of  the  error  in  the 
account  of  the  Joachim'&  proceeds^  also  admitted  to  be  due 
to  the  plaintiffs  by  Waddington's  letter  of  the  9th  of  Oc- 
tober 1814 ;  and  2,871/.  9s'  2d.,  the  nett  proceeds  of  two- 
fifths  of  the  Benjamin'^  cargo,  also  admitted  to  be  due  to 
liiem;  amounting  U^ether  to  11^540/.  13«.  8d^.  With 
respect  to  the  latter  item,  the  question  will  be,  whether 
that  was  a  debt  contracted  during  the  existence  of  war 
between  this  country  and  America,  or  after  peace  had 
taken  place ;  for  in  the  former  case  it  certainly  would  not 
be  proveable.  Now  the  plaintiffs^  cause  of  action  arose 
when  the  proceeds  of  the  Benjamin's  cargo  reached  the 
hands  of  the  bankrupt,  and  not  before;  and  the  dates  of 
the  several  transactions  as  stated  in  the  case^  shew  that 
the  balance  became  due  to  the  plaintiffs  after  peace  had 
been  renewed,  because  then,  and  then  only,  did  the  bank- 
rupt receive  the  proceeds  in  cash.  The  Benjamin  arrived 
at  Falmouth  before  the  war  ceased ;  from  thence  she  went, 
on  that  account,  to  Havre,  where  her  cargo  was  put  into 
the  hands  of  Lqfitte  and  Co.*  and  it  was  sold  while  lying 
there ;  Waddington  having  previously  drawn  bills  to  the 
value  of  the  cargo  upon  them  at  three  months  date,  which 
became  due  after  the  war  had  ceased.  It  is  true  that  he 
discounted  those  bills .  with  Peregeaux  and  Co.,  at  Paris, 
but  that  cannot  vary  the  plaintiff'  daioiy  because  that 
was  a  private  trsmsaction  of  Waddington^  over  which 
they  could  have  no  control.    [Bayl^,  J.    Would  Wadr 
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Ion  himself  uuder  those  circumstances  have  been  liable  1826. 
to  the  plaintiffs  in  an  action  for  money  had  and  received  ?] 
Certainly  he  would,  for  the  cargo  was  sold  after  the  cessa- 
tion of 'hostilities.  [Abbott,  C.  J.  Part  of  it  was  sold 
during  the  continuance  of  hostilities ;  that  which  was'  sold 
by  LaJUte  and  Co.]*  But  that  part  was  paid  for  by  bills 
at  three  months  date,  which  became  due  after  peace  was 
restored,  therefore  the  money  did  in  fact  reach  the  hands 
of  Waddington  during  a  time  of  peace,  and  the  plaintiffs 
could  not  have  sued  him  for  it  .till  that  time,  for  till  then 
they  had  no  complete  cause  of  action.  The  residue  of  the 
cargo,  was  sold  in  this  country  by  Waddington  himself, 
under  a  contract  made  in  November^  1815,  was  delivered 
to  the  purchasers  in  February,  1816,  and  was  paid  for  by 
bills  fidling  due  in  April  and  May ;  consequently,  the 
entire  proceeds  of  the  cargo  were  received  by  Waddington 
fifter  the  war  had  ceased.  [Bayley,  J.  But,  in  pursu- 
ance of  a  bargain  made  during  the  war,  and  therefore 
illegal].  In  pursuance  of  a  bargain,  certainly,  but  not  an 
illegal  one.  No  case  upon  this  subject  has  gone  further 
than  to  hold,  that  no  action  will  lie  by  a  native  of  a  foreign 
country,  against  a  native  of  this  country,  to  enforce  a  con- 
tract made  between  them  during  a  time  of  war ;  it  has 
never  yet  been  held,  that  an  action  brought  for  a  debt 
which  accrued  due  in  time  of  peace,  though  arising  out  of 
a  contract  made  in  time  of  war,  but  ratified  after  war  had 
ceased,  cannot  be  maintained.  The  first  case  which  even 
went  the  length  first  pointed  out,  was  what  of  Anthou  v. 
liihtr  (a),  where  it  was  decided,  that  an  alien  enemy 
cannot,  by  the  municipal  law  of  this  country,  sue  for  the 
recovery  of  a  right  claimed  to  be  acquired  by  him  in 
actual  war;  and  which  overruled  the  case  of  Ricord  v. 
Bettenkam  (b),  decided  only  a  few  years  before,  where  it 
was  held  that  an  action  was  maintainable  by  an  alien 
enemy  upon  a  ransom  bill.     Brandon  v.  Neibitt  (c),  Bris^ 

(•)  t  Doog.  648,  649;  in  DOtis.  (b)  3  Burr.  1734.  1  Bl.  563. 

(c)  6  T.  R.  23. 
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1826.  tow  V.  Towers  (a),  and  Potts  v.  Bell  (i\  are  all  authorities 
in  support  of  the  doctrine  laid  down  in  Anthou  v.  Usher, 
and  it  must  he  admitted  that  the  principle  upon  which 
they  were  founded  is  as  just,  as  the  policy  which  they 
were  intended  to  advance  is  sound.  In  Brandon  v.  Nes- 
6t7/,  however,  though  the  Court  said  that  they  had  not 
found  a  single  case  in  which  the  action  had  been  supported 
in  favour  of  an  alien  enemy ;  they  added,  that  though  it 
was  held  in  Ricord  v.  Bettenham,  that  the  action  by  an 
enemy  on  a  ransom  bill  might  be  maintained,  the  action 
was  not  brought  until  peace  was  restored,  which  gets  rid 
of  the  objection.  Now  here,  not  only  the  action  was  not 
brought  till  after  peace  was  restored,  but  it  was  impossi- 
ble that  it  should  be,  for  not  till  then  did  the  cause  of 
action  arise.  No  injury  therefore  can  be  sustained  in  a 
national  point  of  view  by  the  allowance  of  such  an  action, 
because  there  has  been  no  transfer  or  interchange  of  pro- 
perty during  the  war,  and  no  claim  attached  to  either  party 
till  after  the  restoration  of  peace,  inasmuch  as  till  then  no 
one  of  the  contracts  of  sale  was  complete.  [  Bay  ley,  J. 
The  goods  were  not  finally  delivered  to  the  purchaser  till 
after  the  restoration  of  peace,  but  they  were  sold,  some  of 
them  at  least,  during  the  continuance  of  the  war].  The  con- 
tract was  not  complete  till  after  peace  was  restored,  and 
the9i  such  a  contract  will  support  an  action ;  the  rule  has 
never  yet  been  carried  farther,  and  the  Court  will  not  now 
extend  it,  particularly  where  manifest  injustice  must  be  the 
result  of  so  doing,  ^  it  would  be  h^re,  for  the  plaintiffs 
are  in  equity  entitled  to  this  money,  and  at  any  rate  Wad- 
dington,  or  his  assignees,  can  have  no  possible  right  to 
retain  it.  {^Bayley,  J.  Does  not  the  original  illegality  of 
the  transaction  render  it  void  in  all  its  subsequent  parts  ? 
That  appears  to  me  to  be  the  only  question].  It  is  confi- 
dently submitted  that  it  does  not,  and  there  are  many 
cases  which  seem  to  warrant  the  position.  It  has  been 
held  that  an  agent  cannot  set  up  the  illegality  of  the  con- 

(a)  6  T.  R.  35.  (h)  8  Id.  148. 
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tract,  in  defence  of  an  action  for  money  had  and  received  issa. 
by  his  principal;  Tenant  v.  Elliott  {a).  The  illegality 
there  set  np  was  grounded  on  a  particular  statute,  but  the 
principles  laid  down  by  the  Court  were  broad  and  general. 
Buller,  J.y  said,  '^  Is  the  man  who  has  paid  over  money 
to  another's  use,  to  dispute  the  legality  of  the  original 
consideration?  Having  once  waived  the  legality,  the 
money  shall  never  come  back  into  his  hands  again.  Can 
the  defendant  then  in  conscience  keep  the  money  so  paid  ? 
For  what  purpose  should  he  retain  it?  To  whom  is  he  to 
pay  it  over ;  who  is  entitled  to  it  but  the  plaintiff?"  '  And 
Eyre,  C.  J.,  added,  '^  the  defendant  is  not  like  a  stake- 
holder. The  question  is,  whether  he  who  has  received 
money  to  another's  nse  on  an  illegal  contract,  can  be 
allowed  to  retain  it,  and  that  not  even  at  the  desire 
of  those  who  paid  it  to  him.  I  think  he  cannot."  Here 
Waddington  was  an  agent,  and  stood  precisely  in  the 
situation  of  the  defendant  in  that  case ;  the  cases,  there- 
fore, are  parallel.  But  Waddington,  by  the  accounts 
which  he  rendered  after  the  restoration  of  peace,  ad- 
mitted  that  the  plaintiffs  had  a  cause  of  action  against 
him,  and  upon  that  ground  his  estate  is  liable  to  this  debt. 
This  must  be  considered  in  the  same  light  as  if  it  was  an 
action  for  money  had  and  received  against  him.  [Bayley, 
J.  Then  Uie  question  of  the  illegality  will  still  remain]. 
Doubtless  it  will,  and  therefore  it  is  contended  that  the 
subsequent  admission  of  Waddington  purges  the  supposed 
illegality,  and  makes  him  Uable  at  all  events ;  as  in  Barnes  * 
V.  Hadley  (6),  where  it  was  held,  that  "  after  usurious 
securities  given  for  a  loan  have  been  destroyed  by  mutual 
consent,  a  promise  by  the  borrower  to  repay  the  principal 
and  legal  interest  is  founded  on  a  sufficient  consideration, 
and  is  binding."  [Bayley,  J.  That  was  on  the  ground 
that  there  was  a  good  moral  consideration  for  the  second 
promise :  that  there  was,  in  fact,  a  new  contract,  which 
purged  the  illegality  of  the  former].     Here  also  there  is  a 

(a)  1  Bos.  &  Pol.  3.  (6)  2  Taunt.  184. 
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moral  consideration,  and  in  effect  a  new  contract.  ^Abbott, 
C.  J*     In  that  case  the  debt  was  void,  here  it  is  illegal ; 
those  are  distinct  terms :  besides,  there  the  debt  was  void 
npon  a  statute  passed  for  the  benefit  of  individuals ;  here 
it  is  illegal,  as  being  against  public  policy].     The  distinc- 
tion between  void  and  illegal  seems  difficult  to  be  compre- 
hended, for  a  debt  can  only  be  void  because  it  is  illegal* 
Duhammel  t?.  Pickering  {b),  is  another  authority  in  favour 
of  the  plaintiffs.  [Bay ley,  J.  There  the  defendant  was  pro- 
bably a  prisoner  in  a  foreign  country,  and  while  in  that  situ- 
ation drew  the  bills;  under  those  circumstances,  he  was 
still  at  liberty  to  enter  into  a  contract,  and  might  bind  him- 
self, if  he  chose.     Besides,  there  the  money  was  actually 
advanced,   and  a  debt  really  created  in  France;    then 
clearly,  after  peace  was  restored,  a  fresh  promists  to  pay 
was  binding.      It  seems  to  me,  that  there  never  was 
any  illegality  in  that  transaction,  from  first  to  last      An- 
toine  V.  Morshead{b),  is  another  case  to  the  same  effect, 
but  they  do  not  appear  to  me  either  of  them  to  touch 
the  present].    There  are  no  other  authorities  that  bear 
upon  the  point.     The  rule,  so  far  as  it  has  already  been 
laid  down,  is  sufficiently  severe,  and  the  Court  will  not 
extend  its  operation.    There  is  nothing  in  the  plaintiffs' 
claim,  opposed  either  to  morality  or  to  public  policy ; 
and  the  justice  of  the  case  is,  that  they  should,  be  entitled 
to  prove'  their  debt. 

F.  Pollock,  for  the  defendants.  No  part  of  this  debt  is 
proveable  under  the  commission,  because  there  is  no  con- 
sideration, either  express  or  implied,  to  support  it  in  a 
court  of  law,  nor  any  equitable  ground,  upon  which  the 
creditors  could  obtain  relief  in  a  court  of  equity.  The 
only  question  in  this  case,  is,  whether  there  is  any  consi- 
deration, upon  which  an  express  contract  can  be  sus- 
tained, or  an  implied  contract  can  be  raised,  by  law. 
Out  of  an  illegal  transaction  no  legal  right  can  arise* 

(a)  2  Stark.  90.  ^  (6)  0  Taunt.  237.    1  Marsh  558. 
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T*hat  is  a  general  and  established  rule  of  law,  and  the  de- 
cision in  Tenant  y.  Elliott  forms  no  exception  to  it ;  for       Oodeh 
there  the  question  of  consideration  was  excluded^  none  v* 

being  necessary  to  support  that  action.  But  where  a 
consideration  must  be  shewn,  in  order  to  support  the  ac- 
tion, if  there  appears  to  be  any  thing  illegal  in  the  origin 
of  the  transaction,  the  contract  founded  upon  it  cannot  be 
enforced  at  law.  Where  it  is  not  necessary  to  shew  a 
consideration,  a  party  who  receives  money  for  the  use  of 
another,  is  bound  to  pay  it  over  at  all  events,  because  he 
is  merely  an  agent  or  banker,  and  has  no  right  to  set  up 
the  illegality  of  the  transaction  as  an  excuse  for  retaining 
the  money.  Neither  do  the  cases  of  Antoine  v.  Morshead^ 
and  Duhammelv.  Pickeruig,  at  all  affect  the  present,  be- 
cause there  the  transactions  were  held  to  be  good,  upon  the 
ground  of  necessity.  The  distinction  between  void  and 
illegal,  is  well  founded  and  important.  For  instance, 
the  Statutes  of  Usury  prohibit  the  lending  money  for 
mgre  than  6/.  per  cent,  interest,  and  declare  that  contracts 
for  loans  upon  any  higher  rate  of  interest  shall  be  void, 
and  that  the  parties  receiving  such  rate  of  interest  shall  be 
subject  to  certain  penalties :  but  they  do  not  prevent  the 
lender  from  receiving  the  legal  interest  even  upon  the 
original  loan,  if  the  borrower  gives'  a  subsequent  promise 
to  pay  it,  and  therefore  they  do  not  make  the  whole  trans- 
action ab  initio  illegal,  bcicause  if  it  were  so,  no  fresh  un- 
dertaking could  be  grafted  on  it.  But  the  common,  law 
has  declared  the  act  of  trading  with  an  alien  enemy  to  be 
absolutely  illegal,  in  toto,  and  therefore  every  contract 
and  promise  founded  upon  such  a  trading,  is  not  only  void, 
but  illegal  also,  and  cannot,  at  any  period,  or  under  any 
circumstances,  be  enforced  at  law.  Potts  v.  Bell  (a): 
The  case  of  the  Hoop{b);  Ex  parte  Bousmaker  {c) ; 
FlhuU  V.  Waters  {d) ;  Evans  v.  Richardson  (e).  The  case 
last  cited  applies  strictly  to  that  portion  of  this  debt  whish 

(a)  ST.  R.  548.  (6)  Robinson's  Adzn.  Rep.  196. 

(e)  13  Ves.ri.  (40  16  East,  200.  (e)  3  Meriy.  4419. 
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1826.        ^3  claimed  in  respect  of  the  cargo  of  the  Benjamin,  and  is 


Ogden 


an  authority  for  sayings  that  that  is  equally  irrecoverable 
v7^        with  the  rest.     ^Abbott,  C.  J.     The  Benjamin  did  not 
Peele.       gj^ji  mjdg|.  imy  pre-existing  contract  in   respect  of  her, 
made  during  the  war].     Certainly  not,  but  the  parties  had 
had  general  dealings  and  transactions  during  the  war,  and 
the  Benjamin  must  be  regarded  as  mixed  up  with  them. 
In  Evans  v.  Richardson,  it  was  held,  that  the  general  in- 
tention of  the  parties  to  do  that  which  must  be  in  violation 
of  the  law,  rendered  every  contract  subsequently  made 
illegal ;  and  in  that  point  of  view,  the  transaction  respecting 
the  Benjamin  was  clearly  illegal,  and  cannot  be  enforced. 
That  vessel  indeed  arriyed  at  Liverpool  after  the  prelimina- 
nes  of  peace  had  been  signed ;  but  as  she  commenced  her 
voyage  under  an  illegal  contract,  and  with  an  illegal  intent, 
that  made  no  difference.     She  was  liable  to  capture  at  the 
moment  of  her  arrival,  and  might  have  been  seized  as  a 
prize  in  the  port  of  Liverpool.    [Bay ley,  J.     I  should 
doubt  that.     Hostilities  had  ceased   when  she  arrived. 
Littledale,  J.     Surely  she  might  have  been  entered  on  the 
books  of  the  Custom  House]*    She  arrived  in  prosecution 
of  a  contract  made  with  an  alien  enemv^,  and  in  the  actual 
course  of  trade  with  an  alien  enemy ;  that  contract,  there- 
fore, was  illegal  and  void,  and  the  Court  cannot  imply  a 
new  contract  made  after  the  cessation  of  hostilities.    The 
plaintiffs  could  not  have  maintained  trover  for  the  goods, 
nor  for  the  bills  received  in  payment  for  them ;  for  an  alien 
enemy  has  no  property  in  goods  or  bills  placed  in  the 
hands  of  a  subject  of  this  country,  under  such  circum- 
stances, either  during  the  war,  or  after  it  has  ceased. 
The  present  defendants,  therefore,  atf  the  assignees  of 
Waddingtofi,  are  bound  by  law  not  to  allow  the  plaintiffs 
to  prove  this  debt,  but  to  divide  the  money  among  the 
English  creditors ;  and,  as  was  held  in  Evans  v.  Richard- 
son, even,  if  they  had  not  raised  the  objection,  the  Court 
would,  as  a  matter  of  law,  have  raised  it  for  them.    The 
plaintiffs  rely  upon  the  last  account  rendered  by  the  bank- 
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rupiy  as  an  admission  at  that  time,  that  he  was  liable  for  i826. 
this  debt.  But,  taking  it  to  be  such  an  admission,  what 
is  the  legal  effect  of  it  ?  It  can  merely  go  to  shew  how 
the  transaction  stands  as  a  mattter  of  account  between  the 
parties ;  it  cannot  legalise  one  item  in  the  account,  nor 
the  contract,  in  the  execution  of  which  the  account  arose. 
Then  as  the  original  liability  was  discharged,  and  the 
bankrupt's  admission  does  not  operate  to  revive  it,  neither 
can  the  Court  interfere  to  imply  a  new  promise,  and  to  set 
up  a  new  liability ;  Cannan  y.  Bryce  (a).  Then  are  the 
defendants,  in  their  character  of  assignees,  bound  by  any 
thing  that  has  occurred  since  the  bankruptcy  ?  Clearly 
not.  Evei:\  if  the  bankrupt  could  bind  himself  by  any  new 
promise  made  since  the  peace,  he  still  could  not  bind  hill 
estate  or  his  assignees,  by  any  act  done  since  his  bank- 
ruptcy. Upon  these  grounds,  it  is  contended,  that  no  part 
of  this  debt  is  proveable  by  the  plaintiffs  under  the  com* 
mission  issued  against  Waddington. 

Tindal,  in  reply.  With  respect  to  the  Benjamin,  a  fact 
has  been  imported  into  the  case  in  argument,  which  is  not 
to  be  found  there,  namely,  that  she  sailed  under  an  illegal 
contract.  The  Court  will  not  presume  such  a  fact,  in 
order  to  vitiate  a  contract  apparently  good ;  and  in  the 
absence  of  such  a  fact,  the  whole  train  of  argument  on 
that  point  utterly  fails.  As  to  the  general  principle,  no 
case  has  ever  yet  decided  that  the  foreign  merchant  has 
no  claim  upon  his  consignee  in  this  country,  for  the  pro- 
*  ceeds  of  his  goods  after  hostilities  have  ceased ;  for  though 
Evans  v.  Richardson  seems,  at  first  sight,  to  warrant  that 
position,  it  does  not,  in  fact,  do  so;  because,  though  it 
was  there  held,  that  the  foreigner  could  not  recover,  even 
after  the  restoration  of  peace,  it  was  upon  the  ground  that 
the  plaintiff  there  relied  on  the  original  contract;  which 
the  present  plaintiffs  do  not.  On  the  other  hand,  the 
case  of  Tenant  v.  Elliott  seems  not  to  be  distinguishable 

(a)  3B.&A.  179. 
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1826.  ^^  the  present,  and  must  decide  it  in  favour  of  the 
plaintiffs:  and  with  respect  to  the  proceeds  of  the  Ben-' 
jamin*s  cargo,  it  is  clear  that  their  debt  is  proveable^  be- 
cause  they  came  into  the  bankrupt's  hands  after  the  cessa- 
tion of  war,  and  in  the  course  of  a  transaction  untainted 
with  the  Qriginal  illegality. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  by  the 
Judges  of  this  Court  to  the  Vice  Chancellor: 

''This  case  has  been  argued  before  us  by  counsel,  and 

we  are  of  opinion,  that  the  plaintiffs  are  entitled  to  prove 

for  the  proceeds  of  the  Benjamin,  only;    but  we  cannot 

jtidge  whether   payment    has   been  made  of   sufficient 

amount  to  over-reach  this  part  of  the  demand,  and  under 

circumstances  that  may  enable  the  defendants  to  apply 

them  in  discharge  of  it. 

C.  Abbott, 

J.  Bayley, 

G.    S.    HOLROYD, 
J.   LiTTLBDALE." 


Howell  v.  Young,  gent,  one,  8ic. 

In  an  action  v/ASE,  against  an  attorney,  for  negligence.    The  first 

on  the  case  for       ^^^  ^f  ^^le  declaration  stated,  that  plaintiff  had  agreed 
nef(ligence,  ^  r  o 

where  the  de-  with  one  John  Olive  and  one  Ralph  Olive,  to  lend  them 
leges  a  breach  ^^^  *^"^  ^^  3000/.,  the  repayment  of  which  was  to  be  se- 

of  duty,  fliMf  a  cured  by  a  warrant  of  attorney  and  a  mortgage  of  certain 

special  conse-  .  •  i    ■         i  n 

quential  da-     freehold  premises,  provided  such^warrant  of  attorney  and 

mage,  the        mortgage  should  be  foufad,  to  be  Fal  good  and  sufficient  se- 
cause  of  action  °  °  /  »     o 

is  the  breach    curity ;  that  plaintiff  retained,  &c«,  defendant  for  reason- 
not  Simeon-     ^^^^  ^^^^'  ^^'^  ^  ascertain  whether  such  warrant  of  attor- 

sequential  da-  ney  and  mortgage  would  be  a  good  and  sufficient  security ; 
mage,  and  the 

Statute  of  Limitations  nm»  from  the  time  when  the  breach  of  duty  is  committed,  and 
not  from  the  time  when  the  consequential  damage  accnies. 
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that  defendant  having  then  and  there  accepted  such  rer  1836. 
tainer,  &c.,  it  became  and  was  his  duty  to  use  due  and 
proper  care  and  diligence  to  ascertain  whether  the  said 
warrant  of  attorney  and  mortgage  would  be  a  good  and 
Bu£Bcient  security ;  neyertheless,  plaintiff  in  fact  saith,  that 
defendant,  not  regarding  his  duty  in  that  behalf,  but  con- 
triving to  deceive  and  defraud  plaintiff  in  this  respect^  did 
not,  nor  would,  use  due  and  proper  care  and  diligence  to 
ascertain  whether  the  said  warrant  of  attorney  and  mort- 
gage would  be  a  good  and  sufficient  security,  but  wholly 
neglected  and  omitted  so  to  do,  and  on  the  contrary 
thereof,  on,  &c.,  at,  &c.,  falsely  and  deceitfully  represented 
and  asserted,  and  caused  and  procured  plaintiff  to  believe, 
that  the  said  warrant  of  attorney  and  mortgage  were  a* 
good  and  sufficient  security.  It  then  proceeded  to  state, 
that  plaintiff,  confiding  in  defendant's  representation  and 
assertion,  advanced  3000/.  to  J.  and  JR.  Olive ;  that  they 
gave  him  a  warrant  of  attorney,  dated  Ist  March,  &i  Geo* 
III. ;  and  executed  indentures  of  lease  and  release,  dated 
9th  and  10th  March,  and  an  assignment,  dated  9th  March, 
in  the  same  year ;  and  that  those  securities  were  not  good 
or  sufficient,  whereby  plaintiff  had  lost  the  interest  of  his 
money,  and  was  in  danger  of  losing  the  principal.  Second 
count  similar,  only  omitting  all  mention  of  the  warrant  of 
attorney.  Third  count  also  similar,  only  stating  the  money 
to  have  been  lent  on  a  security,  without  specifying  its  na- 
ture. Fourth  count  describing  the  security  to  have  been 
the  warrant  of  attorney  only.  Pleas,  first,  the  general 
issue,  not  guilty,  upon  which  issue  was  joined;  second, 
not  guilty  within  six  years,  to  which  there  was  a  special  de- 
murrer (a);  and,  third,  that  the  cause  of  action  did  not 
accrue  within  six  years,  upon  which  issue  was  joined.  At 
the  trial,  before  Burrough,  J.,  at  the  last  Monmouthshire 
assiies,  August,  1825,  the  case  was  this :  In  the  year 
1814,  the  plaintiff  having  a  sum  of  3000/.,  which  he  wished 
to  place  out  upon  good  freehold  security,  applied  to  the 

{a)  See  Better  ▼.  Battye,  3  B.  &  A.  448. 
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1826.         defendant,  who  was  an  attorney,  for  that  purpose.    The 
defendant  said  he  knew  two  gentlemen  near  Gloucester, 
who  would  take  the  money ;  and  he  accordingly  introduced 
the  plaintiff  to  the  Messrs.  OHve^  who  were  at  that  time 
in  credit,  and  were  considered  as  respectable  persons. — 
The  money  was  accordingly  advanced  to  them,  and  they 
executed  the  warrant  of  attorney  and  mortgage,  as  stated 
in  the  declaration ;  and  they  continued  in  credit,  and  re- 
gularly paid  the  interest  up  to  the  month  of  October j  1820. 
In  November,  1820,  R.  Olive  died,  and  in  the  following 
month  J.  Olive  became  bankrupt,  and  shortly  afterwards 
died  also.     Upon  this  it  was  discovered  that  the  greater 
part  of  the  lands  mortgaged  by  Messrs.  Olive  to  the  plain- 
tiff did  not  belong  to  them ;  and  that  such  part  as  did  be- 
long to  them  fell  very  short  in  value  of  3000/.    The  plain- 
tiff had  received  no  interest  since  October,  1820,  and  had 
never  recovered  any  principal.    The  present  action  was 
commenced  in  Michaelmas  term,   1824,  and  the  question 
was,  whether  it  was  not  barred  by  the  plea  of  the  Statute 
of  Limitations.     The  counsel  for  the  plaintiff  contended 
that  it  was  not.     They  cited  Roberts  v.  Read  (a),  and 
Gillon  V.  Boddington  (6),  and  relied  upon  them  as  decid- 
ing, that  in  actions  on  the  case,  the  statute  runs  from  the 
time  when  the  damage  accrues  only ;  and  they  insisted  that 
the  damage  in  this  case  did  not  accrue  till  October ^  1820, 
when  the  payment  of  the  interest  ceased.     They  further 
relied  upon  Bree  v.  Holbeck  (c),  as  deciding,  that  in  cases 
of  fraud,  the  statute  runs  from  the  time  of  the  discovery 
of  the  fraud  only,  and  contended,  that  as  fraud  was  alleged 
in  this  declaration,  the  case  came  within  that  principle. — 
The  learned  Judge,  upon  the  first  point,  was  clearly  of  opi- 
nion that  the  damage  accrued  at  the  time  of  the  negligence 
complained  of,  and  not  at  the  time  of  the  default  in  pay- 
ment of  the  interest,  and  cited  Short  v.  McCarthy  {d),  as 
in  point ;  upon  that  point,  therefore,  he  decided  against  the 

(a)  16  £ast,215.  (c)  1  Doug.  130. 

(6)  1  Car.  541 .  (<0  3  B.  &  A.  §3^. 
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plaintiff:  the  second  point,  he  said,  was,  in  his  opinion, 
proper  to  be  left  to  the  jury.  His  lordship  then  left  it  to 
the  jary  to  say,  whether  the  defendant  had  been  guilty  of 
any  fraud,  directing  them,  if  they  thought  he  had  not, 
to  find  a  verdict  in  his  favour ;  and,  if  otherwise,  to  find 
for  the  plaintiff.    The  Jury  found  for  the  defendant. 
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Curwood,  in  Michaelmas  term  last,  obtained  a  rule  nisi 
(or  a  new  trial,  upon  the  ground  of  mis-direction  by  the 
learned  Judge,  and  renewed  both  the  points  insisted  upon 
at  the  trial. 

Taunion,  Ludlow,  Campbell,  and  Cross,  now  appeared 
to  shew  cause ;  but  the  Court  called  upon 

Maule  and  Carrington  (with  whom  was  Curwood),  in 
support  of  the  rule.  Wheatley  v.  Stone  (a),  and  Scott  v. 
Shepherd  (&),  are  authorities  to  shew  that  in  some  cases  a 
plaintiff  may  bring  his  action,  either  in  trespass  or  in  case, 
at  bis  election;  which  can  be  only  upon  the  principle, 
that  he  may  waive  the  original  trespass,  and  resort  to  the 
consequential  damage.  So  in  Slades'  case  (c),  there  are 
instances  put  in  which  a  party  may  have  an  action  either 
of  assumpsit,  or  of  debt,  at  his  option,  although  the  de^ 
fendant  may  thereby  lose  his  wager  at  law ;  and  it  is  said 
that  in  all  cases  when  the  Register  has  two  writs  for  one 
and  the  same  case,  it  is  in  the  party's  election  to  take 
either.  In  the  present  case,  therefore,  the  plaintiff  had 
the  privil^e  of  waiving  his  action  of  assumpsit  for  the 
breach  of  promise,  and  bringing  his  action  on  the  case  for 
the  damage  consequent  upon  that  breach  of  promise,  al* 
though  by  so  doing  he  ousts  the  defendant  of  his  plea  of 
the  Statute  of  Limitations ;  which  it  is  contended  he 
clearly  does.  The  declaration  undoubtedly  charges  the 
defendant  with  a  breach  of  duty,  but  the  real  cause  of 
action  is,  not  that  breach  of  duty,  but  the  damage  conse* 


(a)  Hob.  180. 
VOL.  VIII. 


(Jb)  2  Bl.  892,  3  Wils.  403. 
C 


(c)  4  Rep.  92  b. 


Howell 

V. 
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1826.  quent  upon  it,  and,  therefore,  the  Statute  of  LimitationB 
did  not  begin  to  run  till  the  period  when  that  damage 
accrued.  The  plaintiff  had  the  personal  security  of  the 
YocMo.  Messrs.  Olive,  as  well  as  the  mortgage ;  and  though  the- 
mortgage  proved  to  have  been  bad  from  the  first,  the  per- 
sonal security  was  good  at  the  time  of  the  loan,  and  con- 
tinued so  down  to  October,  1820 ;  therefore,  he  had  no 
complete  cause  of  action  till  that  time,  when  default  was 
first  made  in  the  payment  of  the  interest.  For  this  posi- 
tion, the  recent  case  of  Hawkins  r.  Howard,  (a),  seems  an 
authority.  The  plaintiff  was  not  in  the  situation  of  one 
who  may  sue  quia  timet,  for  there  are  only  ''  six  writs  in 
law,  that  may  be  maintained  quia  timet "  (b),  and  none 
of  them  was  applicable  to  his  case.  It  wan  decided,  in 
Roberts  v.  Read  (c),  and  the  decision  was  recognised  and 
acted  upon,  in  the  very  recent  case  of  Gilhn  v.  Bodding- 
ton  {d),  that  where  an  action  is  brought  for  consequential 
damages,  arising  from  an  act  done,  the  period  within  which 
the  action  is  to  be  brought  is  not  to  be  calculated  from 
the  time  of  the  doing  of  the  act,  but  from  the  period  when 
the  consequential  damage  arises ;  and  this  case  falls  di*- 
riectly  within  that  rule,  for  the  consequential  damage,  for 
which  the  action  is  brought,  arose  within  six  years  before 
the  commencement  of  the  action.  [Bayley,  J.  There  is 
this  distinction  between  those  cases  and  the  present :  there 
the  act  done  furnished  no  complete  cause  of  action ;  the 
cause  of  action  became  complete  only  when  the  conse- 
quential damage  arose :  here  the  original  negligence,  in 
taking  the  insufficient  security,  was  a  comjSlete  cause  of 
action  in  itself,  from  the  first  moment].  No  damasre  ac- 
crued  until  the  interest  became  in  arrear ;  and  there  was 
no  cause  of  action  until  a  damage  had  accrued.  As  to  the 
cases  of  Battley  v.  Faulkner  (e),  and  Short  v.  McCarthy 
(f),  they  were  actions  of  assumpsit,  and  the  decisions 

(a)  1  Can.  222.  (d)  1  Carr.  541. 

(6)  1  Inst.  100  a.  (c)  3  B.  &  A.  288. 

(c)  16  East,  215.  (/)  3  B.  &  A.  626. 
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ihere  strongly  corroborate  the  present  argument,  because 
they  eatablish  the  distinction  between  actions  on  the  case 
and  actions  of  assumpsit,  with  reference  to  the  Statute  of 
limitations ;  that  distinction  being  that  the  consequential 
damage  is  the  cause  of  action  in  the  first,  and  the  breach 
ef  the  promise  in  the  last ;  and  that  in  the  first  the  statute, 
consequently^  runs  from  the  period  when  the  damage  ac* 
ernes ;  and,  in  the  last,  from  the  period  when  the  promise 
is  broken. 
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Bayley,  J. — I  entertain  no  doubt  upon  this  case.  The 
eaose  of  action  set  out  in  the  declaration,  is  the  alleged 
Husoonduct  of  the  defendant.  The  declaration  states  that 
the  plaintiff  retained  the  defendant  to  do  certain  work  for 
him,  and  that  it  was  the  duty  of  the  defendant  to  ascer- 
tain that  certain  securities  were  good  ;  that  the  defendant 
n^lected  his  duty  and  falsely  represented  the  securities  to 
be  good,  whereas  they  were^  in  fact,  bad ;  and  that  the 
plaintiff  advanced  his  money  upon  those  bad  securities, 
and  tbereby  lost  it.  Now  the  mere  statement  of  the  de- 
fendant's acceptance  6f  the  retainer,  and  of  his  breach  Of 
the  duty  thereby  imposed  upon  him,  would  have  formed  .a 
perfect  count#  and  coll8tit^ted  A  good  cause  of  action  • 
and  would  liave  entitled  tJfaie  plaintiff,  upon  proof  of  those 
fiuits,  to  recover,  without  any  allegation  of  special  damage. 
The  cause  of  action,  both  in  fact,  and  as  stated  in  the 
declaration,  is  the  breach  of  duty;  and  the  allegation  of 
special  damage  cannot  vary  it,  because  that  is  not  the  gist 
of  the  action,  but  is  merely  the  natural  consequence  of  the 
previous  injury;  and  though  it  might  properly  enough 
he  stated,  and  given  in  evidence,  for  the  purpose  either  of 
explaining  or  i^gravating  the  nature  of  that  previous 
injury,  it  does  not  in  itself  constitute  a  new  and  inde- 
pendent cahse  of  action.  In  an  action  for  words  in  them- 
selves actionable,  where  the  declaration  states  first  the 
speaking  of  the  words,  and  then  that  by  means  thereof 
the  plaintiff  sustained  special  damage ;  what  is  considered 
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to  be  the  cause  of  action  ?     Clearly^  the  'speaking  of  thef 
words  ;  the  subsequent  matter  is  only  by  way  of  explain- 
ing the  manner  in  which  the  previous  injury  occasioned 
damage^  and  of  measuring  the  damage  so  occasioned.     If 
this  were  an  action  of  assumpsit,  it  is  admitted  that  the 
Statute  of  Limitations  would  run  from  the  time  of  the  breach 
of  the  promise,   and  not  from  the  time  when  the  damage 
accrued  ;  and  I  am  at  a  loss  to  conceive,  upon  what  prin- 
ciple a  different  rule  should  prevail  in  an  action  on  the 
case ;  the  only  difference  being,  that  in  the  one  the  cause 
of  action  is  the  breach  of  a  promise^  and  in  the  other  the 
breach  of  a  duty.     The  case  of  Short  v.  McCarthy  {a) 
appears  to  me  perfectly  analogous  to  the  present  in  princi- 
ple, and  decisive  of  it.     There  the  declaration  in  assump- 
sit, stated  as  a  breach,  that  the  defendant  did  not  dili^ 
gently  and   sufficiently   make  search  at    the   Bank    of 
England,  to  ascertain  whether  certain  stock  was  standing 
in  the  names  of  certain  persons^  he  having  been  employed 
as  an  attorney  so  to  do.    The  omission  to  search  took 
place  more  than   six  years  before   action  was  brought, 
although  it  was  not  discovered  by  the  plaintiff  till  within 
the  six  years;  and  it  was  held  that  the  Statute  of  Limita^ 
tions,  which  was  pleaded,  run,  not  from  the  time  of  the 
promise,  but  from  the  time  of  the  omission  to  search,  and 
was  a  bar  to  the  action.     I  cannot  see  any  real  distinction 
between  that  case  and  the  present,  or  between  an  action 
of  assumpsit  and  an  action  on  the  case,  generally,  where 
^he  cause  of  complaint  is  a  breach  or  neglect  of  duty; 
and  it  would,  in  my  opinion,  be  a  monstrous  anomaly,  if 
the  Statute  of  Limitations  were  a  bar  in  the  one,  where 
the  law  raises  the  duty  and  the  promise,  and  not  in  the 
other,  where  the  action  proceeds  on  the  duty  itself.     1  am 
clearly  of  opinion,  that  framed  as  this  declaration  is,  the 
gist  of  the  action  is  the  original  negligence  of  the  defend- 
ant, and  not  the  consequential  damage  resulting  from  it ; 
and  therefore  that  the  statute  runs  from  the  period  of  that 

(o)  3  B.  &  A.  626. 
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negligence,  which  being  more  than  six  years  before  action         1836. 
brought,  the  plea  of  the  statute  is  a  bar  to  the  action. 

HoLROYOyJ. — lam  of  the  same  opinion.  The  negligence 
is  the  cause  of  action ;  and  that  having  occurred  more  than 
six  years  before  the  action  was  commenced,  the  statute  is 
a  bar,  unless  the  consequential  damage,  the  loss  of  the 
interest,  raised  a  new  cause  of  action,  which  I  think  it  did 
not:  it  merely  operated  as  a  measure  of  damages.  A 
distinction  has  been  taken  between  actions  of  assumpsit 
and  actions  on  the  case ;  but  in  cases  like  the  present, 
the  cause  of  action,  the  original  negligence,  is  the  same, 
whichever  of  those  two  forms  may  be  adopted  :  and  the 
decisions  in  the  cases  of  assumpsit  apply,  upon  that  very 
principle,  to  cases  of  tort.  The  case  of  Fetter  v.  Beale  (a), 
seems  to  me  to  illustrate  this  position,  and  to  distinguish 
the  present  case  from  that  of  Roberts  y.  Read{b),  and 
Gillon  V.  Boddington  (c),  so  much  relied  on  for  the  plain- 
tiff. That  was  an  action  for  an  assault ;  the  plaintiff  had 
recovered  damages  for  the  assault  in  a  previous  action,  and 
afterwards  a  piece  of  his  skull  came  out,  and  he  brought  a 
fresh  action.  Now,  if  that  consequential  damage  had 
constituted  a  new  cause  of  action,  the  plaintiff  would  have 
been  entitled  to  recover  in  the  second  action ;  but  the 
Court  held  that  he  could  not.  It  was  urged  that  the  sub- 
sequent damage  was  a  new  matter,  which  could  not  be 
given  in  evidence  in  the  first  action,  when  it  was  not 
known ;  and  it  was  compared  to  the  case  of  a  nuisance, 
where  every  new  dropping  is  a  new  act.  But  Lord  Holt 
said ; — '*  Every  new  dropping  is  a  new  nuisance,  but  here 
is  not  a  new  battery ;  and  in  trespass  the  grievousness  or 
consequence  of  the  battery  is  not  the  ground  of  the  ac- 
tion, but  the  measure  of  the  damages,  which  the  jury 
must  be  supposed  to  have  considered  at  the  trial."  So 
here,  there  was  no  new  negligence.  If  an  action  had  been 
brought  before  default  was  made  in  the  payment  of  the 

(a)  1  Salk.  It.  {h)  16  East,  215.  (c)  1  Carr.  541 . 
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interest,  the  probable  loss  of  thei  interest  would  have  been 
part  of  the  measure  of  the  damages,  and  might  have  been 
taken  into  consideration  by  the  jury  as  such  :  and  if  the 
plaintiff  had  recovered  in  such  an  action,  the  subsequent 
loss  of  the  interest  would  not  have  constituted  a  new 
cause  of  action.  It  seems  to  me,  therefore,  that  the  de- 
fendant has  made  out  his  plea  of  the  Statute  of  Limita- 
tions, and  that  that  plea  is  a  bar  to  the  action. 

LiTTLEDALE,'J.  was  goue  to  chambers. 

Rule  discharged  (a). 

(a)  See  Palmer,  529 ;  1  Sid.  95 ;  Doug.  630 ;  3  P.  Wros.  143,  4 ; 
8T.R.d35;  12£ast,  452;  2  B.  &  B,  73, 372 ;  2Manh.485;  and 
Aate,  vol.  iii.  322. 


Whitcher  v.  James  Hall. 
A  contract    AsSUMPSIT.     The  first  count  stated,  that  by  articles 

by  A.  to  let,  &  .     . 

hyB.  to  take,  of  agreement  made  4th  February,  1824,  between  plaintiff 
so^vfs  *af  ^  ^^  ^®  ^"®  part,  and  one  Joseph  Hall  and  defendant  of  the 
71.  los.  per  other  part ;  plaintiff  agreed  to  let,  and  Joseph  Hall  agreed 
num',  from  ^  take,  the  milking  of  thirty  cows,  at  7/.  IO5.  per  annum, 
14th  February,  ^^  commence  from  14th  February,  then  instant,  agreeably 
paid  quarterly,  to  the  conditions  thereinafter  specified,  that  is  to  say : — 
by^y  to'^^r''*  one  quarter's  rent  to  be  paid  on  the  said  14th  February, 
the  rent;  is  an  and  the  Succeeding  quarters  on  14th  May,  14th  August, 
a  divisible  ^^^  ^^^^  November;  either  party  to  be  at  liberty,  by  no- 
tice, to  determine  the  agreement  previous  to  the  14th  No- 
vember; otherwise  that  Joseph  Hall  should  continue  to 
bold  from  year  to  year,  until  such  notice  should  be  given. 

„ ^  That  defendant  thereby  agreed  to  pay  the  said  rent,  and 

A."nnut  Drove  thereupon,  in  consideration  thereof,  and  that  plaintiff,  at 
a  literal  per-  the  instance  of  defendant,  had  promised  to  perform  the 
the  contract  on  ^eement  on  his  part,  defendant  promised  to  perform  it 

his  part.  Any  qq  his  part.  That  afterwards  Joseph  Hall  took  the  milk- 
▼anation  made  ^  ^ 

in  such  a  contract  by  A,  and  B.,  without  the  consent  of  C,  discliarges  the  latter,  though 
bit  risk  is  not  thereby  increased.  Per  Baylcy  and  HoIrot/dJs*;  LittUdaUf  J.,  dissentiente. 


contract. 

In  such  a 
contract  C.  is 
a  mere  surety, 
and  in  an  ac- 
tion against 
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ing  of  the  said  thirty  cows,  and  held  and  enjoyed  the  1836. 
some  until  the  14th  of  'November,  1824 ;  and  that  although 
plaintiff  had  performed  the  agreement  on  his  part,  de^ 
fendant  had  failed  in  performance,  and  had  not  paid  the 
lent.  Second  count,  for  the  milking  of  other  cows,  stated 
to  have  been  held  and  enjoyed  by  Joseph  Hall,  at  the  in* 
stance  of  defendant.  Plea,  non  assumpsit,  and  issue 
thereon.  At  the  trial  before  Littledale,J.,  at  the  last  Hamp- 
shire summer  assizes;  the  agreement  being  produced, 
slated  that  Joseph  Hall  was  to  ha^e  Ihirty  cows  for  the 
dairy  year,  but  the  evidence  shewed  that  the  agreement 
had  not  been  literally  performed  in  that  respect.  It  ap- 
peared that  on  the  14Ui  of  February,  when  the  taking 
commenced,  only  ten  of  the  cows  had  calved;  that  to 
supply  ^he  loss  thus  occasioned,  the  plaintiff,  about  March, 
added  two  cows ;  that  shortly  after  that  two  cows  slipped 
their  calves;  that  in  June  one  cow  died,  and  was  never  re- 
placed ;  that  in  October,  the  plaintiff,  with  the  consent  of 
Joseph  Hall,  took  away  one  cow,  and  afterwards,  in  the 
course  of  the  same  month,  three  others ;  and  that,  upon 
the  average,  Joseph  Hall  had  the  use  of  only  twenty-eight 
-cows,  instead  of  thirty.  These  deviations  from  the  agree- 
ment were  all  made  with  the  consent  of  Joseph  Hall,  but 
were  aU  unknown  to  the  defendant,  who  lived  at  a  dis- 
tance* It  was  contended  on  the  part  of  the  defendant, 
that  the  action  was  not  maintainable,  &rst,  because  there 
was  a  variance  between  the  agreement  declared  upon,  and 
.that  given  in  evidence ;  and,  second,  that  the  defendant 
being  only  a  surety  for  Joseph  Hall,  and  the  agreement 
having  been  deviated  from  without  bis  knowledge  or  con- 
sent, he  was  released  from  all  liability  under  it.  The 
learned  Judge  overruled  these  objections,  but  reserved  the 
points ;  and  the  plaintiff  obtained  a  verdict  for  the  amount 
of  the  rent  for  so  many  cows  as  Joseph  Hall  actually  had, 
with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit : 
and  a  rule  nisi  having  been  obtained  accordingly, 

Merewether,  and  E.  Laxoes,  now  shewed  cause.     The 
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1826.  first  qaestion  is^  whether  the  defendant  was  a  principal  or 
a  surety,  quoad  the  agreement.  He  was  clearly  a  princi* 
pal.  The  cows  were  let  to  Joseph,  but  at  the  request  of  the 
defendant,  and  probably  for  his  use  and  benefit ;  and  the 
defendant  expressly  and  absolutely  agreed  to  pay  the  rent 
for  them.  That  constitutes  him  a  principal ;  and  all  the 
facts  of  the  case  agree  in  shewing  that  Joseph  stood  in  the 
situation  of  agent  to  the  defendant,  instead  of  the  de- 
fendant standing  in  the  situation  of  surety  to  Joseph. 
But,  secondly,  even  if  the  defendant  be  a  surety  merely, 
and  not  a  principal,  still  he  is  not  released  by  the  altera- 
tions made  in  the  contract,  even  though  made  without  his 
knowledge  or  consent.  Those  alterations  were  extremely 
slight,  and  perfectly  immaterial  to  the  real  substance  of 
the  contract ;  they  did  not  tend  to  diminish  the  profit  to 
be  gained  by  Joseph,  nor  to  increase  the  risk  to  be  incur- 
red by  the  defendant :  therefore,  they  did  not  vary  the 
original  situation  of  the  parties,  and  could  not  operate  to 
release  the  defendant. 

C.  F*  Williams^  and  R*  Bayly ^  contr^.  The  defendant 
was  a  mere  surety,  and  not  a  principal.  He  took  no  bene- 
ficial interest  under  the  agreement,  nor  could  he  by  possi- 
bility derive  any  benefit  from  it.  He  merely  undertook  to 
pay  the  rent,  upon  certain  conditions ;  those  conditions 
have  been  infringed  by  the  alterations  made  in  the  agree- 
ment by  the  plaintiff  and  Joseph^  without  the  defendant  s 
knowlege  or  consent :  therefore,  his  undertaking  is  waived, 
and  his  liability  gone.  Whether  the  alteration  of  the 
agreement  tended  to  the  advantage  or  disadvantage  of  the 
defendant,  or  was  calculated  to  increase  or  diminish  his 
risk,  is  perfectly  immaterial ;  no  one  is  entitled  to  decide 
that  question  but  the  surety  himself,  and  the  Court  are 
sot  at  liberty  to  entertain  it.  If  it  is  once  held,  that  a 
contract  may  be  varied  behind  the  back  of  the  surety, 
there  will  be  no  limits  to  questions  of  this  kind,  and  it  will 
be  impossible  to  draw  any  precise  line  by  which  they  can 
be  answered.    The  surety  is  the  only  person  to  answer 
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such  a  question ;  though  all  the  world  may  concur  in  i826. 
thinking  the  alteration  beneficial  to  him,  he  may  be  of  the 
opposite  opinion,  and  he  has  a  right  to  be  consulted,  to 
form  his  own  judgment,  and  to  act  accordingly.  The 
cases  upon  this  point  are  numerous  and  decisive.  In 
Barker  v.  Parker  (a),  it  was  held  that  a  bond  with  a  con- 
dition that  a  clerk  should  faithfully  serve  and  account  for 
money  to  the  obligee,  did  not  make  the  obligor  liable  for 
money  received  by  the  clerk  in  the  service  of  the  obligee's 
executor.  In  Pidcock  v.  Bishop  (b),  wh€re  a  surety  gave 
a  guaranty  to  A.  for  goods  to  be  sold  to  B.,  and  by  a 
secret  agreement  between  A.  and  J3.,  the  latter  consented 
'to  pay  more  than  the  market  price  of  the  goods,  in  satis- 
faction of  an  old  debt ;  it  was  held  that  this  was  a  fraud 
upon  the  guarantee,  and  discharged  his  liability.  In  Lewis 
V.  Jones  (c),  where  a  creditor  signed  an  agreement  to  ac- 
cept a  composition  for  a  debt,  on  having  a  joint  note  from 
the  debtor  and  his  father  for  the  composition:  it  was  held 
that  this  was  an  accord  and  satisfaction  of  the  original 
debt,  and  that  the  indorser  of  a  note  by  which  the  debt  was 
originally  secured,  could  not  be  sued  for  the  residue  of 
the  debt.  These  are  decisions  of  this  Court,  and  there  are 
equally  strong  decisions  upon  the  point  in  Equity.  In  Rees 
V.  Berrmgton  {d),  it  was  laid  down  as  law,  that  any 
change,  either  of  the  party,  or  the  subject  matter,  to  which 
the  lidulity  of  a  surety  applies,  must  have  the  consent  of 
the  surety;  and  it  was  held,  that  the  obligor,  as  surety  in 
a  boQd^  was  discharged  by  time  having  been  given  to  the 
principal.  In  Eyre  v.  Bartrop  (e),  which  was  the  case  of 
an  annuity,  the  surety  was,  upon  the  same  principle,  held 
to  be  discharged  from  all  future  as  well  as  all  past  arrears. 
And  in  Samuel  v.  Howarth  (/*),  the  guarantee  for  the  pay- 
ment of  the  price  of  goods  was  held  to  be  discharged  by 

(a)  1 T.  E.  287.  (d)  2  Vesey,  jun.  540. 

(6)  Ante,  vol.  ▼.  505,  (e)  3  Madd.  122. 

(c)  Ante,  vol.  vi.  567.  4  B  &  C.        (/)  2  Meriv.  272. 
506. 
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193^         die  creditor  giFing  time  to  the  debtor,  although  the  act  of 


r 


giving  him  time  might  have  been  beneficial  to  the  guaran- 
tee ;  and  the  Court  refused  to  entertain  that  question,  as- 

^^^^^  caning  as  the  reason,  that  the  guarantee  was  the  proper 
person  to  decide  it,  and  was  entitled  to  judge  for  himself. 
{^LittUdale,  J.  It  was  held  in  Davey  v.  Pretidergrass  (a), 
that  it  is  not  any  defence  at  law  to  an  action  on  a  bond 
against  a  surety,  that  by  a  parol  agreement  time  has  been 
given  to  the  principal].  That  case  involved  a  mere  ques- 
tion of  pleading,  and  does  not,  therefore,  apply  to  the  pre* 
sent ;  besides,  the  ground  of  the  decision  there  was,  the 
general  rule  of  common  law,  which  requires  that  the  obli- 
gation created  by  an  instrument  under  seal,  shall  be  dis* 
charged  by  force  of  an  instrument  of  equal  vaUdity.  [Xt/- 
iledaJe,  J.  There  has  certainly  been  a  substantial  perform- 
ance of  the  original  contract  here,  and  that  is  sufficient  to 
continue  the  defendant's  liability,  even  if  he  is  ,a  surety  : 
French  w.  Campbell  (b).    There  bills  were  drawn  by  A., 

»  in  England,  on  B.,  in  India,  payable  sixty  days  after 

flight,  and  a  bond  was  entered  into,  conditioned  to  be  void, 
if  the  bills  should  be  duly  paid  in  India,  or  come  back  to 
England  duly  protested  Cor  non-payment,  and  the  amount 
of  them  paid  by  the  obligor  within  a  certain  time  after 
they  should  be  produced  so  protested.  When  the  bills 
arrived  in  India,  the  drawers  had  left  the  place,  and  their 
agents  refused  to  accept  them.  The  bilk  were  then  pro- 
tested in  India  for  non-acceptance,  and  sent  back  to  Eng- 
land  so  protested ;  and  some  of  them  being  presented  to 
the  dmwer  for  payment,  were  protested  for  non-payment 
here.  In  debt  on  the  bond,  the  court  of  Common  Pleas 
held,  thi^  for  the  bills  returned  protested  for  non-accept- 
ance, and  not  presented  and  protested  for  non-payment 
here,  the  obligor  was  not  liable ;  but  for  those  which  were 
protested  for  non-payment  here,  he  was  liable :  this  being  a 
substantial  performance  by  the  obligee  of  his  undertaking 
according  to  the  condition  of  the  bond].     That  decision 

(a)  5  B.  &  A.  187.  (h)  2  H.  D.  163. 
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of  the  Common  Pleas  was  oveMmled  in  the  King's  Bench,        182«. 
in  the  subsequent  case  of  Campbell  v.  French,  in  error  (a). 


Whitchee 

V. 


Bat  LEV,  J. — I  am  of  opinion  that  the  rule  for  entering  Halu 
a  nonsuit  in  this  case,  ought  to  be  made  absolute.  It 
seems  to  me  clear,  that  the  defendant  was  a  surety,  and  a 
surety  only.  No  part  of  the  consideration  moved  to  the 
defendant ;  the  only  consideration  was  the  benefit  to  be 
derived  by  Joseph.  The  agreement  was  for  the  milking 
ef  thirty  cows,  to  be  let  by  the  plaintiff  to,  and  taken 
by  Joseph  ;  all  that  the  plaintiff  did  was  to  undertake  to 
pay  the  rent.  Was  this  an  entire,  or  a  divisible  contract? 
If  it  wta  entire,  the  defendant  was  entitled  to  insist  that 
Joseph  should  have  thirty  cows,  during  the  whole  period 
of  the  hiring ;  but  it  c^pears  he  never  had  thirty :  there- 
fore  the  contract  was  never  performed  by  the  plaintiff,  and 
in  that  view  of  the  case  he  is  precluded  from  maintaining 
this  action.  If  it  was  divisible,  the  plaintiff  mighti  up 
doubt,  recover  for  so  many  cows  as  he  supplied ;  provided  % 

there  was  no  deviation  from  the  original  contract.  I  am 
of  opinion  that  this  was  an  entire  contract ;  and  if  it  was 
entire  in  its  inception,  the  parties  were  bound  so  to  coui- 
tinne  it  throughout  its  performance.  Have  they  done  so  ? 
Clearly  not.  A  new  bargain  was  entered  into  between  the 
plaintiff  and  Joseph,  to  which  the  defendant  was  no  party^ 
for  he  was  wholly  ignorant  of  it ;  and  that  new  bargain 
could  be  binding  only  on  those  who  were  parties  to  iU 
If  it  Was  intended  to  be  binding  on  the  defendant,  it 
should  have  been  communicated  to  him,  and  he  should 
have  been  asked  whether  he  chose  to  continue  his  liability. 
The  new  bargain  may  have  produced  no  real  difference  in 
the  profit,  the  risk,  or  the  liability  of  any  of  the  parties ; 
but  still  the  defendant,  as  a  surety,  was  entitled  to  be 
consulted  upon  the  subject,  and  to  have  an  opportunity  of 
exercising  his  own  choice  and  judgment  in  the  matter. 
The  quantum  of  difference  is  not  the  question  in  the  case ; 

(f)  6  T.  R.  200. 
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1826.         ^e  question  is,  whether  the  new  agreement  is  part  and 
Whitcbee      p^cel  of  the  old.     If  it  is,  the  defendant  is  bound  by  it; 

^'  if  it  is  not,  he  is  discharged :  and  it  is  just  that  he  should 

be^  for  the  plaintiff  might  have  avoided  the  difficulty  by 
consulting  the  defendant  before  he  varied  the  contract. 
The  case  of  Heard  v.  Wadham  {a),  seems  to  me  to  bear 
upon  the  present.  There  A.  covenanted  that  he  would, 
on  or  before  a  certain  day,  convey  to  B.,  by  such  con- 
veyance as  B.'s  counsel  should  advise,  certain  lands ;  in 
consideration  of  which  J3.  covenanted  to  pay  money  and 
reserve  rents  to  A.  It  was  held  that  A.  could  not  main- 
tain covenant  against  B.,  without  averring  such  a  con- 
veyance, or  a  readiness  to  convey  to  B.,  on  or  before  the 
day,  all  the  lands,  but  that  B.  prevented  him  by  some  act 
or  neglect  of  his.  And,  that  it  was  not  sufficient  to 
maintain  covenant,  to  shew,  that  after  the  day  B.  ac- 
cepted a  conveyance  of  ground  rents  in  lieu  of  part  of 
the  land,  and  accepted  that  and  a  conveyance  of  the  other 
4^  part  in  lieu  of  the  conveyance  covenanted  to  be  made  by 

A.:  for  that  was  a  substitution  of  a  different  agreement 
by  parol,  to  which  the  covenant  did  not  apply.  What  is 
the  principle  of  that  case  ?  That  the  substitution  of  a 
new  agreement,  will  not  bind  the  parties  to  the  old,  which 
applies  to  this  case,  because  here  a  new  bargain  has  been 
substituted  for  the  old  bargain.  The  same  principle  was 
recognised  and  acted  upon  by  this  Court,  in  reversing  the 
judgment  of  the  Court  of  C.  P.,  in  French  v.  Campbell, 
Undoubtedly,  there  have  been  cases,  in  which  the  ques- 
tion, whether  the  original  contract  has  not  been  substan- 
tially performed,  has  been  entertained,  so  far  as  ascertain* 
ing  whether  there  was  an  equivalent  in  one  form  to  the 
departure  in  another.  But,  the  defendant  here  being  a 
mere  surety,  those  cases  do  not  govern  the  present ;  be- 
cause though  the  substituted  contract,  being  accepted  by 
the  principal  as  an  equivalent,  may  be  binding  on  him,  it 
still  cannot  bind  the  surety,  unless  made  with  his  know- 

(a)  1  Etist,  619. 
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ledge  and   consent.     For  these  reasons  I  think  the  de-         i826. 
fendant  in  this  case  is  discharged  from  all  liability,  and 
that  the  action  cannot  be  maintained. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  consider 
the  defendant  as  surety  only  for  the  performance  of  the 
original  agreement  That  was  a  contract  for  thirty  cows, 
and  was  an  entire  contract.  The  defendant  midertook  to 
pay  the  whole  rent  for  thirty  cows,  and  the  supply  of 
thirty  cows  to  Joseph  Hall,  was  an  entire  consideration, 
and  the  only  one,  if  any,  moving  from  the  plaintiff  to  the 
defendant.  The  expression  of  ^'  7/.  10s."  per  cow,''  does 
not  make  this  a  divisible  contract,  for  that  has  reference 
only  to  the  measure  of  the  rent,  not  to  the  nature  of  the 
contract  Then,  the  original  contract  being  entire,  and 
the  defendant  being  a  surety  for  its  performance,  he  is 
liable  no  further  than  his  original  engagement ;  and  as  a 
new  contract  has  been  substituted,  without  his  knowledge 
or  consent,  he  is  relieved  from  that  engagement,  and  dis- 
charged from  all  liability.  The  rule  applicable  to  surren- 
ders in  law,  is  applicable  also  to  the  present  case,  namely^ 
that  the  acceptance  of  a  new  lease,  by  parol,  is  a  surren- 
der in  law  of  the  former  lease,  although  that  former  lease 
be  by  indenture:  Com.  Dig.  Surrender ^  (I.  1).  I  agree, 
therefore,  that  a  nonsuit  must  be  entered  in  this  case. 

LiTTLBDALB,  J. — I  was  of  opiuiou  at  the  trial  that  the 
plaintiff  was  entitled  to  recover.  I  thought  that  the  origi- 
nal contract  had  been  substantially  performed,  for  the 
variation  introduced  appeared  to  me  in  effect  to  be  rather 
in  furtherance  than  in  violation  of  it.  That  variation 
seemed  to  me  to  be  so  trifling  as  to  come  within  the  maxim 
de  minimis  non  curat  lex,  and  therefore  to  present  no  ob- 
stacle to  the  plaintifl^s  right  to  recover.  I  am,  after  much 
consideration,  of  the  same  opinion  now,  though  my  de- 
ference and  respect  for  the  reasons  expressed  upon  the 
subject  by  my  learned  brothers,  cannot  but  make  me 
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1826.        doabtfiil  aboQttbe  propriety  of  my  own.    There  seem  to 
me  to  be  twoluatters  fol*  enquiry  here;  *first«  what  was  the 
operation  of  the  original  agreement  upon  Joseph  Hall,  the 
principal ;  and  second^  what  was  its  operation  upon  the 
defendant^  the  surety:  for  that  he  was  a  surety,  and  no 
more,  I  fiilly  admit,  and,  consequently,  I  admit  also  that 
wless  Joseph  is  still  liable  under  that  agreement,  the  de- 
fendant cannot  be.    The  agreement  is  for  the  milking  of 
thirty  cows,  at  7/.  IQs.  per  caw,  per  annum,  and  I  think 
the  expression,  ''per cow,"  renders  this  a  divisible,  and  not 
an  entire  contract.    It  is  said,  that  as  the  plaintiff  never  ac- 
tually furnished  the  whole  thirty  cows,  he  has  never  per* 
fiunned  the  contract  on  his  part,  and  is  therefore  not  in  a 
condition  to  maintain  this  action.     If  this  is  a  divisible  con- 
tmct,  that  objection  fails,  and  it  seems  to.me,both  upon  prin- 
ciple and  authority,  that  it  is.  All  the  cases  bearing  upon  this 
point  are  collected  and  consideried  in  that  of  Ritchie  v. 
Atkins(ni(a),  which  appears  to  me  to  be  a  decisive  authority 
in  ifavour  of  the  present  plaintiff.    There  the  master  and 
freighter  of  a  vessel  of  400  tons,  mutually  agreed  in  writing 
that  the  ship,  being  every  way  fitted  for  the  voyage,  should 
with  all  convenient  speed,  proceed  to  St.  Petersburg,  and 
there  load  from  the  freighter's  factors  a  complete  cargo  of 
hemp  and  iron,  and  proceed  therewith  to  London,  and  de- 
liver  the  same  on  being  paid  freight,  for  hemp  6/.  per  ton, 
for  iron  55.  per  ton,  8cc.;  one  half  to  be  paid  on  right 
delivery,  the  other  at  three  months.     It  was  held,  that  the 
delivery  of  a  complete  cargo  was  not  a  condition  precedent; 
but  that  the  master  might  recover  freight  for  a  short 
cargo  at  the  stipulated  rates  per  ton;  the  freighter  having 
his  remedy  in  damages  for  such  short  delivery.     Lord 
EUenborough  said,   *'The  rule  was  well  laid  down   by 
Lord  Mansfield  in  jBoon  v.  Eyre{b),  that  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  th^  are  mutual  conditions,  the  one  precedent  to  the 
other;  but  where  the  covenants  go  only  to  a  part,  there  a 

(a)  10  East,  296.  {b)  1  H.  Bl.  273. 
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remedy  lies  on  the  covenant,  to  recover  damages  for  the         \^^, 

breach  of  it;  bat  it  is  not  a  condition  precedent.''    Le 

Blanc,  J.,  said,  ''The   rule   was   laid    down  in    JSoon 

V.  Eyre,  and  approved  by  this  Court,  in  Campbell  v.        Hall. 

Jones  (a),   and  -by  the  court  of  Common  Pleas  in  the 

Duke  of  St.  Albans  v.  Shore  (6),  that  where  a  covenant 

goes  to  the  whole  of  the  consideration  on  both  sides*  theie 

it  is  a  condition  precedent :  but  where  it  does  not  go  to 

the  whole,  but  only  to  a  pari,  there  each  party  must  resort 

to  his  separate  remedy  for  the  breach  of  the  contract  by 

the  other.     Here  it  is  clear  that  the  delivery  of  a  complete 

cargo  does  not  go  to  the  whole  consideration  of   the 

freight ;  because  the  ftdlure  of  bringing  home  one  ton  less 

than  the  full  quantity  of  400  tons,  would  prevent  the 

phdntiff  £rom  recovering  for  the  390  tons  which  he  might 

have  brou^t  over.    The  loss  on  his  part  by  such  a  con-* 

stmotion  would  bear  no  sort  of  proportion  to  the  injury 

tuflfered  by  the  defendant.    The  fair  construction,  therefore, 

18,  that  the  plaintiff  should  recover  freight  for  what  he  has 

performed;  and  that  the  defendant  should  have  a  remedy 

i^ainst  him  for  that  which  he  has  not  performed,  and 

which  be  ought  to  have  done.**    So  here,  the  agreement  to 

allow  Joseph  Hall  to  have  the  milking  of  the  entire  number 

of  thirty  cows,  does  not  go  to  the  whole  consideration,  which 

is  the  rent ;  and  if  it  did,  the  failure  of  furnishing  one 

cow  less  than  the  whole  thirty,  would  prevent  the  plaintiff 

from  recovering  for  the  29  which  he  might  have  furnished. 

The  fstir  construction  of  the  contract  seems  to  me  to  be, 

that  Joseph  Hall  is  liable  to  pay  for  such  of  the  30  cows 

as  he  has  had,  upon  the  same  principle  as  the  freighter  in 

Ritchie  v.  Atkinson^  was  held  liable  to  pay  for  so  many 

tons  of  the  cargo  as  were  brought  home  ;  and,  therefore,  I 

am  of  opinion,  that  an  action  would  be  maintainable 

against  Joseph  Hall,  upon  the  original  agreement.     It  has 

been  said  that  the  rule  applicable  to  surrenders  in  law,  ap* 

plies  also  to  this  case;  and  Com.  Dig.  Surrefuier,  (I.  1), 

(a)  6  T.  R.  573.  (6)  1  H.  Bl.  278. 
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1826.         has  been  cited  ;  but  in  the  same  author.  Surrender  (I.  2), 
yj^"^''        it  is  expressly  said,  that  if  a  lessee  surrenders  part  of  the 
V,  estate,  or  accepts  a  new  lease  of  part,  it  will  be  a  surrender 

•  only  for  that  part.  I  confess,  I  do  not  see  much  resem- 
blance  between  the  two  cases,  but,  admitting  them  to  be 
analogous,  the  new  agreement  in  this  case  relating  to  two 
cows  only,  left  the  original  agreement  relating  to  28  cows 
perfectly  untouched.  Then  if  the  plaintiff  could  have 
maintained  an  action  against  Joseph  Hall  upon  the  original 
agreement,  the  question  is,  what  effect  the  new  agreement 
has  had  upon  the  defendant  as  the  surety.  The  general 
rule  is,  that  where  the  original  contract  is  substantially 
altered,  withput  the  consent  of  the  surety,  he  is  dischai^ed ; 
and  there  are  many  cases  where  it  has  been  held,  that  if 
the  principal  gives  time  to  his  debtor,  he  discharges  the 
surety ;  and  for  this  reason,  that  by  giving  time  he  de- 
prives the  surety  of  the  chance  of  recovering  against  the 
other  party.  So,  if  the  holder  of  a  bill  of  exchange  gives 
time  to  the  acceptor,  the  indorser  is  discharged.  So,  in 
Eyre  v.  Bartrop  (a),  where  time  was  given  to  the  grantee 
of  an  annuity,  it  was  said,  that  if  any  arrangement  is  made 
between  the  debtor  and  the  creditor,  altering  the  situation 
of  the  surety,  the  surety  is  released.  So,  in  Davey  v. 
Prendergrass  (b)  it  was  held,  that  it  was  no  defence  at  law 
to  an  action  on  a  bond  against  a  surety,  that  by  a  parol 
agreement  time  had  been  given  to  the  principal.  The  lat- 
ter case  went  from  this  Court  into  the  Court  of  Equity, 
the  surety  having  filed  a  bill  to  restrain  the  action  upon 
the  bond,  and  to  have  it  delivered  up,  upon  the  ground 
that  time  had  been  given  to  the  principal,  without  the 
surety's  consent :  but  as  it  did  not  appear  that  the  situa- 
tion of  the  surety  had  been  rendered  worse  in  consequence, 
it  was  held,  that  he  was  not  discharged  (c).  There  are 
cases  in  which  the  surety  has  been  held  to  be  discharged,  on 
the  ground  of  fraud,  and  with  the  principle  of  those  cases  I 
agree;  but  the  fraud  must  be  distinctly  proved  :  and  here^ 

(fl)  3  Madd.  221.        (Jb)  5  B.  &  A.  187.        (r)  6  Madd.  124. 
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it  seems  clear  to  me  ihat  no  fraud  whatever  was  intended. 
I  think,  that  in  order  to  discharge  a  surety  by  a  variation  in 
the  contract,  it  ^  must  be  a  material  variation,  and  such  as 
substantially  alters  the  relative  situation  of  the  parties.    In 
this  case,  in  does  not  appear  to  me,  that  the  situation  of 
the  surety  has  been  materially  altered.     Suppose  one  man 
agreed  to  supply  another  with  cloth  for  a  year,  at  the  rate 
of  twenty  bales  per  week,  and  there  is  a  surety  to  the 
agreement;    and   the  principals    afterwards  agree   that, 
daring  some  weeks  in  the  year,  only  ten  bales  shall  be 
supplied,  and  during  others,  30:   so  that  at  the  end  of 
the  year  the  same  quantity  will  be  supplied :  would  such 
a  variation  in  the  agreement  make  any  alteration  in  the 
situation  or  liability  of  the  surety  ?     I  think,  clearly  not. 
Or,  suppose  landlord  agrees  %to  let,  and  tenant  agrees  to 
take,  100  acres  of  land,  with  a  surety  for  the  payment  of 
rent,  and  the  tenant  not  finding  it  convenient  to  take  the 
whole  100  acres,  takes  in  fact  only  50 ;  would  the  surety 
be  discharged  ?     Certainly  not,  for  the  change  is  for  his 
benefit.     I  think  the  real  question  in  all  these  cases  is, 
whether  the  original  contract  has  beenr  substantially  per- 
formed ;  and  that  where  it  has,  the  surety  has  no  right  to 
complain,  either  in  law  or  equity.     Or,  suppose,  in  this 
case,  the  plaintiff  had  declared  upon  the  original  agree- 
ment to  let  30  cows  for  a  year,  and  had  proved  an  agree- 
ment to  let  28    during  one  part   of  the  year,  and  32 
during  another ;  so  that,  upon  an  average,  the  defendant 
would  have  30  cows  during  the  whole  year ;  would  that 
have  been  a  variance  ?    I  think  clearly  not :  the  two  agi*ee- 
ments  are  substantially  and  in  effect  the  same.     Thus,  in 
Barbe,  q.  t.  v.  Parker  (a),  in  an  action  for  the  penalty  of 
the  statute,  12  Ann.,  c.  16,  the  declaration  stated  a  specific 
sum  of  money  to  have  been  lent,  (in  which  the  usury  con- 
sisted) ;  but  the  evidence  was,  that  the  loan  was  part  in 
money  and  the  rest  in  goods  of  a  known  value,  which 
the  party  receiving  the  loan  agreed  to  take  as  cash  :  and 
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this  was  held  good  evidence  to  support  the  declaration.  In 
Hands  v.  Burton  (a),  proof  that  the  defendant  agreed  to 
sell  his  horse,  warranted  sound,  to  the  plaintiff,  for 
31/.  lOs.,  and,  at  the  same  time  agreed  that  if  the  plain- 
tiff would  take  the  horse  at  that  value,  he,  the  defen* 
dant,  would  buy  another  horse  of  the  plaintiff's  bro* 
ther  for  14/.  145.,  and  that  the  difference  only  should 
be  paid  to  the  defendant,  was  held  sufficient  to  support  a 
count  charging  only,  that  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  horse  for  31/.  10«.,  the  de- 
fendant promised  that  it  was  sound,  and  that  in  fact  the 
plaintiff  did  buy  the  horse  for  that  price,  and  did  pay  to 
the  defendant  the  31/.  10s.  These  cases  shew  that  a  slight 
variation  will  not  of  itself  vitiate  a  contract,  but  that  where 
the  contract  declared  upon,  and  the  contract  performed,  are 
substantially,  though  not  literally,  the  same,  there  is  no 
variance.  Here,  th^  variation  was  slight,  and  the  sub- 
stituted contract  was  substantially  the  same  sis  the  original 
contract;  it  seems  to  me,  therefore,  that  performance  of 
the  substituted,  was  substantially  performance  of  the 
original  contract,  and  consequently,  that  the  surety  is  not  - 
released  from  his  liability.  Had  the  original  agreement 
been  put  an  end  to  entirely,  I  admit  that  the  surety  would 
have  been  discharged;  but  the  new  agreement  related 
only  to  the  two  cows  :  the  original  agreement  continued  as 
to  the  28.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  pro  rata  for  the  28 
cows,  and  consequently,  that  there  ought  not  to  be  either 
a  nonsuit  or  a  new  trial  in  this  case;  but  as  my  two 
learned  brothers  are  of  a  different  opinion,  the  rule  for 
entering  a  nonsuit  must  of  course  be  made  absolute. 


Judgment  of  nonsuit. 


(a)  9  East,  349. 
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Doe,  on  the  demise  of  Ann  Lloyd,  v.  C.  Powell, 
J.  Davies,  and  J.  Thomas,  assignees  of  Thomas 
Llotd,  a  bankrapt. 

1826. 

1  HIS  was  an  action  of  ejectment,  to  recover  the  posses-  Proviso  ia  a 
sion  of  a  &rm,  messaages,  and  lands,  situate  in  the  parish  ^^  ^^  ^^^ 
of  Winstanhw,  in  the  county  of  Salop,  and  formerly  in  the  theleaseshould 
occupation  of  the  bankrupt,  Thomas  Lloyd.  At  the  trial,  lessee  assigned 
before  Garrow  B.,  at  the  Salop  summer  assizes,  1826,  the  J^jthouUicense. 

The  lessee  by 

case  was  this.    By  deed  of  20th   November,  1795,  the  deed  assigned 
lessee  of  the  plaintiff,  Ann  Lloyd,  covenanted  with  the  ^  "^P^l®^" 
bankrupt,   Thomas  Lloyd,   that  she  would,  when  there-  personal,  to 
unto  requested  by  him,  demise,  lease,  set,   and  to  farm  benefit  of '^  his 
let  to  him,  the  premises  described  in  the  declaration,  for  creditors;  and 

was  afterwards 

41  years,  at  the  annual  rent  of  200/.      Proviso,  that  if  declared  a 
the  rent  thereby  reserved,  or  any  part  thereof,  should  be  i?"ij™i^^'"T  ^ 
unpaid  for   21  days  neiEt  after  either  of  the  days  ap-  the  deed  of  as- 
pointed  for  payment  thereof,  or  if  T.  L.,  his  executors,  an  aSof  baiik* 
or  administrators,  should  grant,  assign  over,  pass  away,  or  ruptcy,  and 
depart,  the  messuages,  mill,  lands,  tenements,   and  pre-  that  it  did  not 
mises,  thereby  agreed  to  be  demised,  or  any  part  thereof,  ^pej^te  as  a 
for  all  or  any  part  of  the  said  term,  to  any  person  or  per-  ance  of  the 
sons  whomsoever,  without  the  consent  of  the  said  A.  L.  e^^derlh*^" 
thereto  first  had  and  obtained  in  writing,  that  then  and  in  lease.     And, 
either  of  the  said  cases,  it  should  and  might  be  lawful  to  tharit  did  not 
and  for  the  said  A.  L.  into  the  said  premises  to  re-enter,  ^or^^  a  forfei- 
and  from  thenceforth  that  deed,  and  every  thing  therein 
contained  should  cease,  determine,  and  become  void,  any 
thing  therein  contained  to  the  contrary  notwithstanding. 
In   pursuance    of   this    deed,   T.  Jj.    entered   upon  the 
premises,  and  continued  in  the  possession  of  them  until 
his  bankruptcy,   in  April,    1825,  having  paid    the  rent 
up  to   Michaelmas,  1824.     In  January,  1825,  being  in 
embarrassed  circumstances,  he  executed  an  assignment  of 
all  his  property,  real  and  personal,  to  trustees,  who  acted 

d2 
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1826.         under  the  assignment,  until  Afril^  1825,  when  a  docket 
Doe  ^^^  struck  against  T.  L.;  and  on  the  16th  of  that  month, 

V.  a  commission   of    bankrupt  issued   against  him,    under 

which  he  was  duly  declared  a  bankrupt,  and  a  messen- 
ger took  possession  of  the  premises,  sold  the  effects,  and 
has  remained  in  possession  ever  since.  For  the  lessor  of 
the  plaintiff  it  was  contended,  that  the  execution  of  the 
deed  of  assignment,  in  January,  1825,  was  a  forfeiture  of 
the  lease.  For  the  defendant  it  was  contended,  that  the 
deed  of  assignment  was  an  act  of  bankruptcy,  and  was 
therefore  null  and  void  ;  and  consequently,  that  T.  L. 
never  had  voluntarily  assigned  over  his  interest  in  the  pre- 
mises. The  learned  Judge  inclining  to  the  latter  opinion, 
directed  a  nonsuit,  but  gave  the  lessor  of  the  plaintiff  leave 
to  move  to  enter  a  verdict.  In  Michaelmas  term  last,  a 
rule  nisi  was  obtained  for  that  purpose. 

Campbell  and  Russell,  shewed  cause.  The  deed  of  as- 
signment to  trustees  for  the  benefit  of  creditors  was  wholly 
null  and  void.  It  conveyed  no  interest  whatever  to  the 
trustees ;  and  did  not  operate  as  a  conveyance  of  the  te<- 
nant  s  interest  in  the  premises.  The  execution  of  that 
deed  of  assignment  was  an  act  of  bankruptcy.  Now  the 
property  of  a  bankrupt  vests  in  his  assignees,  by  virtue  of 
the  assignment  to  them,  from  the  moment  when  he  com- 
mitted an  act  of  bankruptcy ;  therefore,  from  the  moment 
when  Lloyd  executed  the  deed  of  assignment  to  trustees, 
all  his  interest  in  the  premises  passed  from  him,  and  vested 
in  the  defendants :  and  vested  in  them,  not  as  assignees 
under  the  deed,  but  as  assignees  under  the  commissioq,  by 
operation  of  law,  and  by  force  of  the  bankrupt  acts.  But 
it  is  clear  that  an  assignment  by  operation  of  law,  will  not 
work  a  forfeiture  of  a  lease ;  Doe  v.  Carter  (o).  Doe  v.  Be^ 
van(b);  therefore,  it  follows,  that  there  has  been  no  for- 
feiture of  the  lease  in  this  case.  The  law  leans  against 
forfeitures ;  and  the  Court  will,  if  possible,  hold  the  pro- 
perty to  have  passed  by  those  means  which  do  not  include 

(fl)  8  T.  R.  57.  (fc)  3  M/&  S.  353. 
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a  forfeiture:  now  that  is  possible  here,  for  if  the  defend-         i826. 

ants  take    as   assignees   under  the  commission^    no  for-  '^'^^ 
feiture  is  worked ;  but  the  deed  of  assignment  cannot  be  y^ 

allowed  to  operate  without  working  a  forfeiture.  Powell. 

W.  E.  Taunton,  and  G.  R.  Cross,  contrcl.     First,  even 
if  the  deed  of  assignment  was  void  as  a  conveyance  of  the 
property  to  the  trustees,  still  it  was  valid  as  against  Lloj/d, 
and  its  legal  operation  was  to  divest  him  of  his  interest  in 
the  premises,   and  to  constitute  his  assignees  under  the 
commission  tenants  of  the  lessor,  against  her  will.    That 
was  precisely  the  operation  which  the  lessor  intended  by 
.  means  of  the  proviso  to  prevent;  consequently,  the  deed 
of  assignment  was  a  breach  of  the  proviso,  and  a  for- 
feiture of  the  lease.     Second,  as  against  Lloyd  himself, 
the  deed  was  a  valid  conveyance  of  his  property  to  the 
trustees.     It  clearly  operated  as  such  at  the  period  of  its 
execution  in  January,  and  it  as  clearly  continued  to  ope- 
rate as  such  down  to  April,  when  the  commission  was 
sued  out.    The  proviso  is  extremely  large ;  it  not  merely 
gives  a  power  of  re-entry  for  any  breach  committed,  but 
declares,  that  "  from  henceforth  "  the  lease,  shall  not  be- 
come voidable,  but  '*  shall  cease,  determine,  and  become 
void."    The  assignment,  therefore,  being  a  breach  of  the 
proviso,  the  lease  froni  that  moment  was  void ;    it  was  a 
nullity ;  it  ceased  to  exist :  and  a  forfeiture  was  not  only 
worked   before  the  commission    issued,    but  would  have 
been  equally  worked,  if  the  commission  had  never  issued 
at  all.     If  this  be  not  so,  is  was  xlependent  upon  the  fu- 
ture contingency  of  a  commission  issuing  or  not,  whether 
the  lease  would  be  void  or  not ;  but  it  would  surely  be 
preposterous  to  contend,  that  a  lease  once  forfeited  by  a 
breach  of  a  condition,  can  be  afterwards  revived  as  a  valid 
lease  by  the  happening  of  a  contingency :  oi  that  a  com- 
mission of  bankrupt  can  have  the  effect  of  giving  a  re- 
newed existence  to  that  which  has  before  absolutely  ended 
and  ceased  to  exist.    A  commission  of   bankrupt  may 
avoid  that  which  would  otherwise  be  valid ;  but  it  cannot 
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1826.        give  validity  to  that  which  has  once  been  made  absolutely 
void.     It  is  not  every  deed  conveying  away  the  property  of 


Doe 


Powell. 


V.  a  party,  that  is  an  act  of  bankruptcy ;  the  bankrupt  laws 

extend  only  to  fraudulent  conveyances.  A  fraudulent  con- 
veyance is  that  by  which  a  man  conveys  away  all  his  pro- 
perty ;  and  it  is  upon  that  principle^  that  the  law  holds  it 
fraudulent  as  against  creditors,  and  constitutes  it  an  act  of 
bankruptcy:  but  if  the  argument  on  the  other  side  is 
correct,  the  deed  of  assignment  is  absolutely  void :  it  passes 
no  interest ;  it  conveys  no  property ;  and,  as  a  necessary 
consequence,  it  is  no  act  of  bankruptcy,  and  the  de- 
fendants have  no  title  to  the  premises,  and  no  defence  to 
this  action. 

This  case  was  argued  at  the  sittings  previously  to  Hilary 
term,  before  Holroyd  and  lAttledale,  Js.,  when  the  Court 
took  tin^  for  consideration.  Several  other  points  were  then 
discussed,  but  as  the  opinion  of  the  Court  proceeded  exclu- 
sively upon  that  stated  above,  it  was  thought  superfluous 
to  refer  to  the  others  in  the  report  of  the  case.  Judgment 
was  now  delivered  by 

Holroyd,  J. — ^Tbis  was  an  action  of  ejectment  brought 
for  a  forfeiture  alleged  to  have  been  committed  by  the  les- 
sor of  the  plaintiffs  son,  who  had  entered  upon  and  paid 
rent  for  the  premises,  and  so  become*  tenant  from  year  to 
year  to  his  mother,  under  an  agreement  between  them  for 
a  lease  to  him  for  a  long  term  of  years.    That  lease  was 
never  executed,  but  was  to  have  been  granted  subject  to  a 
proviso  for  re-entry,  and  to  a  condition,  among  others^ 
that  the  lease  should  be  void  upon  the  lessee's  assigning 
or  demising  the  whole  or  any  part  of  the  premises  without 
the  license  of  the  lessor  in  writing.     The  tenant,  holding 
under  that  agreement,  made  an  assignment  of  his  property 
by  deed,  including  his  estate  and  interest  in  the  premises 
in  question,  to  trustees  for  the  benefit  of  his  creditors. 
That  assignment  was  both  void  in  law,  and  avoided  in  fact, 
as  an  act  of  bankruptcy,  by  a  commission  of  bankrupt 
issuing,  under  which  the  tenant  was  declared  a  bankrupt. 
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and  by  an  assignment  to  the  assignees  under  the  commis-         1326. 
sion.     The  commission,  declaration  of  bankruptcy,  and  as- 
signment, were  all  prior  to  any  act  or  proceeding  done  or 
instituted  by  or  on  the  behalf  of  the  lessor  of  the  plaintiff, 
either  for  re-entry,  or  otherwise,  to  avoid  the  term  or  te- 
nancy.    Under  these  circumstances  the  bankrupt's  assign- 
ment to  the  trustees,  not  only  became  void,  and  a  nullity,  ab 
initio,  but  was  actually  avoided  by  the  bankruptcy  and  the 
proceedings  founded  thereon,  before  any  advantage  was 
attempted  to  be   taken  of  the  alleged   forfeiture.     The 
deed,  therefore,  not  operating  in  law  as  an  assignment,  was 
not,  in  consideration  of  law,  an  assignment  by  the  bank- 
rapt  :  but  was,  in  that  respect,  the  same  as  if  it  had  never, 
in  fact,  been  executed.   The  answer  attempted  to  be  given 
to  this,  by  the  counsel  for  the  lessor  of  the  plaintiff]^  name- 
ly, that  it  would  then  depend  on  the  subsequent  contin- 
gency of  the  issuing  of  a  commission,,  or  not,  whether  the 
bankrupt's  deed  would  operate  as  a  forfeiture,  or  not,  and 
that  it  would  be  valid  in  the  interim,  is,  in  our  opinion,  no 
sufficient  answer  to  this  objection  to  the  forfeiture ;  be- 
cause the  bankrupt's  deed  was  void  in  law,  and  avoided  in 
fact,  ab  initio ;  and,  therefore,  the  title  of  the  assignees  of 
tbe  bankrupt's  estate  and  effects  commenced  by  relation 
from  the  moment  when  that  deed  was  executed.    This  is 
by  no  means  an  uncommon  result.    There  are  many  cases 
in  bankruptcy  depending  on  the  same  contingencies,  where 
the  act  done  invalid  in  the  iiiterim,  but  is  avoided  by  the 
subsequent  commission  and  proceedings.     Here,  in  conse- 
quence of  the  contingency,  that  is,  the  proceedings  under 
the    bankruptcy,    happening,    the   assignment,    that  is, 
die  event  upon  which  the  forfeiture  was  to  arise,  has  in 
effect  never  been  made ;  and  that  event  must  be  fully  and 
clearly  established,  in  order  to  incur  and  enforce  a  for- 
feiture, which  is  a  matter  strict!  juris.     Upon  this  ground, 
therefore,   we  are  of  opinion  that  the  nonsuit  was  right, 
and  that  the  rule  for  setting  it  aside  must  be  discharged. 

Rule  discharged. 
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.1820. 
Thursdau,  ,  tt 

idthJprii.  James  v.  Holditch. 

Where  a       ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  the 
ceived  on  be-  general  issue.     At  the  trial  before  Burrough,  3,,  at  the  last 

half  of  his         Devonshire  assizes,  it  appeared  in  evidence,  that  the  plain- 
master,  in  .  .  .  .      .  . 

payment  of       tifT,  a  farmer  living  at  Tavistock,  sent  his  hind  on  Friday, 

countiT^baiik  ^^®30th  September,  to  sell  some  steers  at  Devonport,  and  he 
notes  at  one  accordingly  sold  them  there  to  the  defendant,  who  paid  him 
Friday  after-     s^ven  61.  promissory  notes,  payable  to  bearer  at  the  banking- 

noon,  and  paid  house  of  Messrs.  Shields  and  Johns,  2Lt  Devonport.  The 
them  to  his  ... 

master  after      distance  between  Devonport  and  Tavistock  is  fourteen  miles.' 

or&?fn/ *'''''  '^^^  ^^^^  received  the  notes  from  the  defendant  about  one 
evening,  and    o'clock  on   the   Friday   afternoon,   and   on   settling   his 

betuvo^n  thi*PA 

and  four  in  the  ^cc^^^^^*  V^^^  them  to  bis  master  on  Saturday  evening, 
aft^oon  of     his  master  being  from  home  the  whole  of  Friday.    The 

Soiurday  the  ..... 

bank  stopped  l^ii^d  lived  in  the  plaintiff's  house.  On  the  Monday  fol. 
^^id^^h^tli  lowing,  the  notes  were  presented  at  the  banking-house, 
master ^as  not  when  it  was  discovered,  that  the  bankers  had  stopped 
mnot^pre^  ®*  payment  on  the  previous  Saturday,  between  three  and 
senting  the  four  o'clock  in  the  afternoon,  and  the  question  wa«,  whe- 
the  bank  stop-  ^^^^  ^^^  plaintiff  had  not  made  the  notes  his  own  by  not 
ped  on  the  &-  presenting  the  notes,  or  causing  them  to  be  presented,  at  the 

banking-house  on  the  Saturday  morning,  at  the  farthest, 
when  they  would  have  been  paid.  On  the  part  of  the 
defendant  it  was  submitted,  that  the  plaintiff  was  guilty 
of  laches,  and  therefore  could  not  maintain  the  action. 
The  learned  Judge  however  overruled  the  objection,  and 
^      the  plaintiff  hacl  a  verdict. 

Selujyn  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  and  contended  in  support  of  the  motion,  that  the 
notes  having  been  paid  to  the  hind,  that  was  in  effect  pay- 
ment to  the  master,  and  consequently  they  ought  to  have 
been  presented  for  payment  on  the  Saturday  morning,  in 
which  event  they  would  have  been  paid. 
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Per  Curiam. — ^We  are  of  opinion  that  there  was  no 
laches  in  this  case  to  fix  the  plaintiff  with  the  loss  of  the 
notes.  If  the  hind  could  be  identified  with  the  master, 
probably  the  argument  might  be  well  founded ;  but  nothing 
of  that  kind  was  established  at  the  trial.  The  plaintiff 
was  not  at  home  on  the  day  the  hind  received  the  notes, 
and  although  he  was  at  home  on  the  Saturday,  it  does  not 
appear  to  us,  that  the  hind  was  bound  to  state  to  him 
what  description  of  money  he  had  received.  There  was 
therefore  no  neglect  on  the  part  of  the  plaintiff  in  not 
presenting  the  notes  on  the  Saturday,  and  consequently 
the  learned  Judge  properly  directed  the  jury  to  find  for 
the  plaintiff. 
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James 

v. 

HOLDITCB 


Rule  refused. 


Wilson  v.  Bodkin. 

*OnE  of  the  bail  for  the  defendant  in  this  case  being  op- 
posed by  counsel  in  the  bail-court,  prevaricated  and  con- 
tradicted himself  as  to  the  state  of  his  circumstances, 
whereupon  Hotroyd,  J.»  the  presiding  Judge,  committed 
him  to  Newgate  for  his  contempt,  and  ordered  him  to  be 
brought  before  the  Court  to  be  further  dealt  with. 

The  offender  was  now  brought  into  Court,  and  having 
nothing  to  offer  in  extenuation  of  his  contempt, 


Idth  Apnt^ 

Bail  com- 
mitted to  New- 
gate for  preva- 
rication as  to 
the  state  of  faft 
circumstances 
and  property, 
on  coming  up 
to  justify. 


Abbott,  C.  J.  said,  that  if  the  Court  thought  there 
was  any  reason  to  suppose  that  the  prevarication  of  this 
person  arose  from  confusion*  or  misapprehension,  the  Court 
would  be  disposed  *  to  deal  with  him  leniently ;  but  there 
being  nothing  to  rebut  the  presumption  that  he  was  guilty 
of  a  wilful  attempt  to  impose  on  the  Court,  and  to  with- 
hold the  truth  as  to  the  circumstances  respecting  which  he 
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was  questioned,  he  must  be  considered  as  a  very  serious 
offender,  whose  conduct  required  exemplary  punishment, 
in  order,  if  possible,  to  deter  other  persons  who  offered 
themselves  as  bail,  from  misrepresenting  their  circum- 
stances and  situation,  and  concealing  the  real  trtith  as  to* 
their  sufficiency  in  point  of  property  to  justify.  The 
Court,  therefore,  for  his  offence,  ordered  that  this  party 
be  committed  to  his  Majesty's  goal  of  Newgate  for  one 
calendar  month* 


Committed  accordingly. 


Thursdayy 
13M  April. 

A  plaintifi* 
being  non- 
suited, was 
taken  in  exe- 
cution by  the 
defendant  for 
the  costs,  and 
whilst  in  exe- 
cution brought 
another  action 
for  the  same 
opise,  and  the 
Court  refused 
to  stay  further 
proceedings  in 
the  second,  un- 
til the  costs  of 
the  first  action 
were  paid. 


Beaven,  gent.  «.  Robins. 

X  HIS  was  a  rule  calling  on  the  plaintiffs  to  shew  cause, 
why  the  further  proceedings  in  this  action  should  not  be 
staid,  until  the  costs  of  a  former  action  for  the  same  iden- 
tical cause,  in  which  the  plaintiff  had  been  nonsuited, 
were  paid. 

Carter  now  shewed  cause,  on  an  affidavit,  that  the  plain- 
tiff had  been  taken,  and  now  remained  in  execution,  at  the 
suit  of  the  defendant^  for  the  costs  of  the  former  action ; 
and  therefore. he  contended,  that  the  rule  of  practice  re- 
quiring security  for  costs  of  a  former  action,  before  a 
second  for  the  same  cause  was  allowed  to  proceed*  did  not 
apply  to  the  present  case. 

Archbold,  in  support  of  the  rule,  contended  that  the 
circumstance  of  the  plaintiff  being^  in  execution  for  the 
costs  of  the  former  action,  made  no  difference  if  the  second 
was  brought  vexatiously.  It  is  laid  down  by  Mr.  Tidd(a), 
that  it  was  not  formerly  usual  to  stay  the  proceedings  in 
a  second  action  until  the  costs  were  paid  of  a  prior  one  for 

(a)Tidd,8thed.  584. 
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the  same  caase,  and  particularly  if  the  merits  did  not  come 
in  question  on  the  former  trial ;  but  of  late  years  it  has 
been  done  in  sever^  instances  on  the  ground  of  vexation, 
and  that,  whether  the  former  action  was  in  ihe  same  or  a 
different  Court.  In  the  King's  Bench,  this  practice  was 
not  formerly  confined  to  cases  where  a  trial  was  had  in  the 
former  action,  but  applied  equally  where  the  cause  was 
put  an  end  to  by  a  judgment  of  nonpros,  or  as  in  case  of 
a  nonsuit. 
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Abbott,  C.  J. — I  think  the  objection  to  this  rule  is 
nnanswerable.  Here  the  plaintiff  is  actually  in  execution 
for  the  costs  of  the  former  action,  you  can  have  no  more 
than  his  Ixxfy. 

Bay  LEY,  J. — ^The  plaintiff  may  happen  to  have  no  other 
means  of  paying  the  costs  of  the  former  action,  unless  he 
recovers  in  this  suit. 


The  other  Judges  concurred . 


Rule  discharged. 


Phillips  v.  Pearce.  Aprils  litk. 

1  HIS  was  an  action  of  assumpsit  for  the  use  and  occupa-      Churchwar- 

tion  of  a  house  situate  in  the  parish  of  Wandsworth,  in  the  ^^"*  ^"'^^ 

*  cannot  exe- 

county  of  Surrey.  Plea,  non  assumpsit.  At  the  trial  cute  leases,  as 
before  Alexander,  C.  B.,  at  the  last  assizes  for  the  county  fateof  pa^ 
of  Surrey,  it  appeared  in  evidence  that  the  parishioners  of  lands,  under 

59  Geo.  3,  c. 
♦  12,  s.  17. 

Where  the  occupier  of  a  house  paid  rent  to  churchwardens,  and  tlie  latter  afterwards  de- 
mised the  house  by  lease  for  a  term  to  A.,  with  notice  to  the  tenant  that  he  must  consider 
A.  as  his  landlord : — Held,  in  an  action  for  use  and  occupation,  tliat  the  tenant  might 
impeach  the  lease,  and  shew  that  the  lessee  had  no  title  derived  from  the  church- 
wardens. 
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1826.         Wandsworth  had  been*  in  possession  for  a  long  series  of 
''^•^'^■^       years,  of  the  land  on  which  the  house  in  question  was 

PUILLIPS  .  . 

V.  built.     No  proof  was  given  of  the  manner  in  which  they 

Pearce.  became  originally  possessed  of  the  land.  There  were 
other  houses  of  the  same  description  on  the  same  land,  and 
the  rents  of  all  had  been  received  from  time  to  time  by  the 
churchwardens,  and  applied  in  aid  of  the  church  rates. 
About  six  years  since,  six  of  the  old  tenements  were  pulled 
down,  and  rebuilt  by  the  churchwardens  out  of  the  church 
rates.  A  Mrs.  Sadler  occupied  one  of  the  houses,  at  the 
rent  of  25  guineas  per  annum,  and  she  had  paid  rent  to 
the  churchwardens;  and  in  1824  she  married  the  defendant, 
and  both  continued  to  occupy  the  premises  until  the  period 
in  question.  In  consequence  of  some  difficulty  found  in 
collecting  the  rates  due  upon  the  houses,  the  parishioners, 
in  vestry  assembled,  resolved  that  all  the  houses  should 
be  let  at  the  highest  rent  which  could  be  obtained,  and 
public  notice  was  given  that  they  would  receive  tenders 
for  letting  them.  The  plaintiff  Phillips  sent  in  a  tender, 
which  was  accepted,  sind  in  consequence,  a  lease  was 
prepared,  and  afterwards  executed  on  the  27th  December, 
1824,  by  Johnsdn  and  Skinner,  the  churchwardens,  haben- 
dum from  the  Michaelmas  preceding,  for  the  term  of  21 
years.  It  appeared  that  the  vicar  of  the  parish  refused  to 
execute  the  lease.  On  the  9th  January,  1825,  Johnson, 
one  of  the  churchwardens,  went  in  company  with  the 
plaintiff  to  the  defendant,  and  told  him,  that  from  the 
Michaelmas  preceding,  the  plaintiff  was  to  be  considered 
as  his  landlord.  At  this  time  a  year's  rent  was  due  to  the 
churchwardens,  which  the  defendant  paid  in  the  following 
February.  The  plaintiff  demanded  the  quarter's  rent  to 
him  due  from  the  Michaelmas,  1824,  up  to  the  then 
Christmas  following.  The  defendant  made  no  objection 
to  the  payment  of  the  rent,  but  merely  stated,  that  henrwas 
not  bound  to  pay  rent  quarterly,  and  promised,  that  when 
the  ensuing  Lady-d^iy  arrived,  he  would  pay  for  half  a 
year.     He  refused  to  pay  the  quarter's  rent  due  from 
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Michaelmas^  to  Christmas,  1824,  in  advance.  In  conse* 
quence  of  this  a  distress  was  put  into  the  premises  for  the 
quarter's  rent,  and  the  broker  demanded  6/.  lis.  3d.  The 
defendant  then  stated,  that  if  he  was  allowed  time  for  a 
week  or  two,  he  would  pay  the  rent.  At  the  end  of  a 
fortnight,  application  was  again  made  for  the  rent,  but  he 
refused  to  pay  it.  Before  the  distress  was  put  in,  a  writ- 
ten notice  had  been  delivered  to  the  defendant,  informing 
him  that  the  plaintiff  had  become  his  landlord  from 
Michaelmas,  1824.  At  Ladt/-dai/f  1825,  a  distress  was 
put  in  for  half  ayear's  rent.  The  defendant  replevied,  and 
the  replevin  being  tried  at  these  same  assizes,  a  verdict  was 
found  for  the  defendant.  In  order  to  shew  the  church- 
warden's title  to  demise  the  premises,  an  old  lease  was  put 
in,  by  which  it  appeared,  that  they  had  demised  the  ground 
on  which  this  and  the  other  houses  were  erected,  to  a  Mr, 
Sandford,  for  a  term  of  50  years,*  which  had  expired  in 
1814.  It  appeared  that  the  vicar  was  not  a  party  id  this 
lease.  Various  documents  were  also  produced  from  the 
parish  cbest,  to  which  it  appeared  the  vicar  had  been  a 
paHy,  in  the  conveyance  of  parish  property.  It  was  con- 
tend^, on  the  part  of  the  defendant,  that  the  church- 
wardens, not  being  a  corporation  either  to  take,  or  devise 
lands,  &c.,  they  had  no  authority  to  grant  a  lease  under 
which  the  plaintiff  could  derive  title.  To  this  it  was  an- 
swered, that  even  assuming  the  churchwardens  had  no 
right  to  demise  the  parish  lands,  yet  as  the  defendant  had 
recognised  their  title  by  attorning  to  them,  he  was  not  at 
liberty  to  dispute  the  plaintiff's  title  derived  from  his  for- 
mer landlords.  The  Lord  Chief  Baron  was  of  opinion, 
that  the  lease  under  which  the  plaintiff  derived  title  was 
void  for  the  objection  taken,  and  accordingly  directed  a 
nonsuit,  but  with  liberty  to  the  plaintiff  to  move  to  enter 
a  verdict  for  two  quarters'  rent. 


45 


iS25. 
Phillii'S 

V. 

Pearce. 


Thes^er  now  moved  accordingly.  *  The  nonsuit  in  this 
case  proceeded  on  the  ground  that  the  churchwardens, 


Phillips 


46  CA8£S    IN    THE    KING's    BENCH, 

1820.        not  being  a  corporation,  had  no  -power  to  make  a  lease  to 
the  plaintifr(a).     Assuming  that  the  churchwardens  had 
v~      ^  no  authority  to  demise  the  premises  in  question,  yet  as 
Pearce.       defendant  has  recognised  their  interest  in  this  house,  as 
landlords,  he  cannot  afterwards  dispute  the  title  of  the 
plaintiff  derived  from  them.    The  case  of  Rennie  f.  Rih 
binson  (6),  is  in  principle  applicable  to  the  present  case. 
There  the  premises  were  devised  to  an  executor  in  trust 
for  a  Miss  Darcourt,  who  afterwards  married  a  gentleman 
named  Williams,  who  let  part  of  tKe  premises  under  a 
written  agreement  signed  by  himself  only,  to  the  defendant, 
as  a  yearly  tenant,    and  afterwards  granted  a  lease  for 
years  of  the  whole  of  the  premises  to  the  plaintiff,  which 
the  wife  refused  to  execute,  although  she  was  namefl 
therein,  and  the  defendant  had  notice  of  the  lease,  and 
was  required  to  pay  any  rent  that  might  accrue  subse- 
quently to-  the  plaintiff.     In  an  action  for  use  and  occu- 
pation, it  was  held  that  the  defendant  was  liable  to  the 
plaintiff,  and  could  not  impeach  his  title,  as  he  must  be 
taken  to  stand  in  the  same  situation  as  Williams,  whose 
title,  as  landlord,  the  defendant  had  acknowledged,  by  oc- 
cupying and  enjoying  the  premises  under  him.     [Bayley, 
J.     Was  not  Williams  to  be  considered  as  the  mere  agent 
of  the  trustee  in  that  case?     Abbott,  C.  J.    You  adn^it 
that  by  law  the  churchwardens,  not  being  a  corporation, 
cannot  grant  leases.      Can   they  then  be  considered  as 
a   corporation  by  acknowledgment?     Can  acknowledg- 
ment make  them  a  corporation  if  they  cannot  be  so  by 
law?]     By  paying  rent  to  the  churchwardens  and  attorn- 
ing tenant,  it  is  submitted  that  he  cannot  afterwards  ques- 
tion the  title  of  the  plaintiff,  which  is  claimed  through  the 
defendant's  former  landlords.       Beside,  here,  when  the 
rent  due  for  the  quarter  ending  at  Christmas,  1824,  was 
demanded,  the  defendant  did  not  dispute  the  plaintiff's 
title  to  it,  but  said  he  would  pay  the  half  year  which 
would  be  due  at  the  Lady-day  following.      [Bayley,  J. 
(fl)  Co.  Litt.  3  a.  (6)  7  J.  B.  Moore,  539 ;  1  Bing,  147. 
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But  that  is  because  he  was  told  at  the-time,  that  the  plain-         i^^- 
tiff  had  a  good  title ;  but  upon  discovering  that  he  had 
DO  title,  he  promptly  repudiated  his  liability,  by  replevy- 
ing the  distress  afterwards  made  for  the  rent  claimed 
to  be  due  at  Lacfy-dfay]. 

Abbott,  C.  J. — The  inconveniences  experienced  with 
respect  to  lands  which  had  been  long  considered  as  be- 
longing to  parishioners,  but  which  they  could  not  sell  or 
dispose  of,  by  reason  that  they  were  not  by  law  a  corpora- 
tion, had  been  felt  by  the  legislature,  and,  therefore,  by  the 
statute  59  Geo.  3,  c.  12,  s.  17,  a  remedy  was  provided  for 
those  inconveniences  in  certain  cases.  That  statute  enacts, 
"  that  all  buildings,  lands,  and  hereditaments,  which  shall 
be  purchased,  hired,  or  tajfien  on  lease  by  the  churchwar- 
dens and  overseers  of  any  parish,  by  the  authority  and  for 
any  of  the  purposes  of  this  act,  shall  be  conveyed,  &c.,  to 
the  churchwardens  and  overseers  of  the  poor  of  every  such , 
parish  respectively,  and  their  successors,  in  trust  for  the 
parish,  and  such  churchwardens  and  overseers  of  the 
poor,  and  their  successors,  shall  and  may,  and  they  are 
hereby  empowered  to  accept,  take,  and  bold,  in  the  nature 
of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all 
such  buildings,  lands,  and  hereditaments,  and  all  other 
buildings,  lands,  and  hereditaments,  belonging  to  the 
parish/'  Now,  certainly,  that  act  does  not  extend  to  this 
case,  because,  here  the  demise  is  not  made  by  the  church- 
wardens and  overseers.  I  regret  that  such  an  objection 
should  prevail,  but  such  is  the  law. 

Baylbt,  J. — I  am  also  of  opinion,  that  the  church- 
wardens alone,  have  no  title  to  the  house,  and,  therefore, 
could  convey  to  the  plaintiff  no  interest.  It  has  been  de- 
cided in  Woodcock  v.  Gibson  {a),  that  the  59  Geo.  3,  c.  12, 
8.  17,  will  not  vest  parish  property  in  overseers  only.     We 

(a)  6  D.  &  R.  524.    4  B.  &  C.  462. 
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1826.         must,  therefore,  deoide,  as  the  converse  of  that  case,  that 
it  will  not  vest  in  churchwardens  only. 


Phillips 

V, 

Pearce. 


The  other  Judges  concurred. 


Rule  refused. 


P^.  Foster  v.  H.   Blakelock,  executor  of  L.   Blakb- 

wth  April.  LOCK,  gent.,  one,  &c. 

Id  an  action  INDEBITATUS  ASSUMPSIT  for  fees  due  and  payable 

ficerforhisf^s  ^^°^  ^^  testator  to  the  plaintiff,  as  a  sheriff's  officer; 

and  for  work  counts  for  work  and  labour  in  making  divers  captions,  and 

executing  di-  executing  divers  writs  for  the  testator  at  his  request ;  and 

H^f^Tfi^'""  ^^  common  counts,  on  promises,  first,  by  the  testator, 

that  the  prohi-  in  his  life-time,  and  second,  by  the  defendant,  as  executor, 

8Ut°23'H**6  ®^°^®  ^®  death  of  his  testator.    Pleas :  1,  Non  assumpsit ; 

c.  9,  against  a  2,  The  Statute  of  Limitations ;  and  3,  Plene  administra- 

takingmore   '  ^*^'     ^^  ^^  ^"^'  before  Cross,  Serjt.,  at  the  last  York- 
Uian  certain      ^Jiire  assizes,  it  appeared  in  evidence,  that  the  plaintiff 

fees  upon  an  . 

arrest,  is  con-   was  a  sherifi^s  officer,  and  that  the  testator  had  been  an 

fewtobetolen  ^^^^^^^^^X  ^^  *^»  ^^^'^^    "^^^  plaintiff  had  been  employed 
of  the  party       on  various  occasions  by  the  testator,  to  execute  writs  in 

does* notex°end  ^^^^^^  ^^  which  the  latter  had  been  retained  as  an  attorney 
to  restrain  the    for  different  clients.     Accounts  were  delivered  from  time 

officer  from  su-  ...  n    %  »  i  i 

ing  for  a  rea-    ^  ^^^^  ^^  ^^  course  of  this  employment  to  the  testator. 

sonable  com-     Shortly  before  his  death,  a  particular  of  the  demand  in 

pensation  for  .  .  * . 

work  and  la-     this  action  was  delivered  to  him,  but  he  did  not  object  to 

hour  at  the 

hands  of  the  party  by  whom  he  is  employed.    Second,  that  a  sherifTs  officer  expressly 

employed  by  an  attorney  to  execute  process,  may  maintain  an  action  against  the  latter 

for  such  fees,  &c.  as  are  usually  allowed  on  the  taxation  of  costs  by  the  course  andprac- 

tice  of  the  Court,  and  is  not  bound  to  resort  to  the  clients  of  the  attorney ;    and,  Tnird, 

that  the  officer  may  sue  for  the  sheriffs  poundage  upon  levies,  where  he  is  accountable 

over  to  the  sheriff. 

Upon  a  plea  of  plene  acbninittravitf  a  probate  stamp  is  presumptive  evidence  against 
an  executor,  that  he  has  assets  of  the  testator  in  hand  to  the  amount  which  the  stamp  will 
cover,  until  the  contrary  is  shewn. 
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any  of  the  items,  and  merely  said,  "Let  it  wait  awhile.'' 
The  greatest  portion  of  the  business  was  done  more  than 
six  years  previoos  to  the  commencement  of  this  action. 
Upon  the  delirory  of  a  copy  of  the  account  to  the  de- 
fendant, after  the  testator's  death,  the  defendant  promised 
to  pay  it;  and  it  was  admitted  that  there  was  sufficient 
evidence  lo  take  the  case  out  of  the  Statute  of  Limitations. 
Id  the  account  delivered,  the  plaintiflP  charged  a  fee  of  one 
guinea  upon  every  arrest  he  had  been  employed  to  effect^ 
and  in  several  instances,  a  demand  of  one  shilling  per  mile 
for  trardling  expenses  was  made.     The  account  also  con- 
tained two  items,  amounting  to  7/.,  for  poundage  upon 
levies  under  writs  of  fieri  facias  which  he  had  executed. 
Evidence  was  given,  that  on  the  taxation  of  costs,  the 
Master  always  allowed  similar  fees  and  charges  to  the 
sheriflTs  officer  on  arrests,  which  were  charged  in  this  in- 
stance.   To  prove  assets  in  the  defendant's  hands,  the 
plaintiff  relied  solely  upon  the  probate  of  the  testator's 
win,  upon  which  was  impressed  a  stamp  sufficient  to 
cover  effects  to  the  amount  of  one  thousand  pounds.    The 
leasonableness  of  the  plaintiff's  demand  was  not  disputed ; 
but  it  was  objected  on  the  part  of  the  defendant,  first,  that 
neither  a  sheriff's  officer,  nor  the  sheriff  himself,  could 
maintain  an  action  for  his  fees;  second,  that  supposing 
the  action  maintainable,  it  could  only  be  brought  by  the 
sheriff  himself ;  third,  that,  if  maintainable,  it  ought  to  be 
brought,  not  against  the  attorney,  but  against  the  clients ; 
fourth,  that  at  all  events,  the  sheriffs  officer  conld  not 
maintain    an    action   for   the   sheriffs    poundage;    and 
fifth,  that  there  was   no  evidence  that  the   defendant, 
as  executor,  had  sufficient  assets  in  hand.    The  learned 
Serjeant  over-ruled  these  objections,  and  the  plaintiff  had  a 
Terdict  for  67/.  16«.  3d.,  the  whole  amount  sought  to-  be 
recovered. 
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Blakelock. 


Wightman  now  moved  for  a  rule  nisi  for  ajfiew  trial,  on 
the  ground  of  misdirection.     First,  a  sheriffs  officer  can- 
voL.  vni.  K 


Foster 
v. 
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1 826.  ^o^  maintain  an  action  for  his  fees,  and  even  if  a  sheriff  could 
maintain  such  an  action,  it  can  only  be  for  such  fees  as  are 
allowed  by  statute  23  Hen.  6.,  c.  9,  however  inadequate  they 
Blakelock.  mj^y  jj^  ^  lY^Q  duties  of  his  office,  Dew  v.  Parsons  (a)f  Gra- 
ham V.  Grylls  (6).  [Abbott,  C.J.  If  a  particular  officer  be 
employed  to  execute  a  writ  without  looking  to  any  precise  fee, 
does  not  that  amount  to  an  undertaking  to  pay  him  for  his 
labour  what  is  usually  paid  on  similar  occasions]  ?  Usage 
in  such  cases  cannot  control  the  express  language  of  the 
statute.  At  common  law  the  sheriff,  and  consequently  his 
officers,  cannot  take  any  fees  for  executing  the  duties  of 
their  offices  respectively  ;  Walden  v.  Vessey  (c),  Woodgate 
V.  Kftatchbiill  (d),  and  Graham  v.  Grylls.  The  right,  there- 
fore, if  it  exists  at  all,  is  only  founded  upon  the  stat.  23  Hen. 
6,  c.  9,  which  allows,  the  sheriff  to  take  no  more  than  four- 
pence  for  the  making  any  warrant  or  precept.  \^Abbott, 
C.  J.  The  question  is,  whether  you  do  not  make  the  par- 
ticular officer  your  servant'  by  employing  him  to  execute 
the  writs].  The  liability  should  be  reciprocal.  Now  the 
particular  officer  would  not  be  liable  for  any  negligence  or 
breach  of  duty.  The  sheriff  would  be  the  responsible 
person,  and  as  he  only  has  the  onus  of  the  duty,  he  alone 
is  entitled  to  the  fees.  [Baylej/yJ.  Here  you  employ 
the  particular  officer ;  you  do  not  leave  it  to  the  sheri^^  to 
employ  such  person  as  he  thinks  fit.  You  do  not  send  the 
writ  to  the  sheriff,  but  you  deliver  it  to  the  officer  whom 
you  select].  The  question  is  not  whether  the  fees  charged 
are  reasonable,  but  whether  the  law  gives  them  to  the 
officer.  If  the  fees  are  demandable,  they  should  be  de- 
manded by  the  sheriff,  unless  he  appoints  the  officer. 
[Bayley,  J.  If  there  are  different  officers,  and  you  think 
proper  to  select  a  particular  officer,  and  take  him  out  of 
his  turn,  you  thereby  make  him  your  servant  for  the  pur- 
pose]. No  instance  is  to  be  found  of  any  action  being 
brought  by  the  sheriffs  officer  for  his  fees.     [Bayley,  J. 

(a)  1  Chit.  295 ;  2  B.  &  A.  562.  (c)  Latch.  15. 

(6)  2  M.  &  S.  297.  .   (lO  2  T.  R.  158. 


Foster 
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Bat  there  are  instances  without  number,  where  his  fees  have         i826. 
been  allowed  without  objection,  on  the  taxation  of  costs, 
both  as  between  party  and  party,  and  as  between  attor-  v. 

ney  and  client;  perhaps  ten  thousand  in  the  course  of  the  ^^^^^^^^ 
year].  Secondly,  at  ail  events,  the  action  should  not  have 
been  brought  against  the  attorney,  but  against  the  clients 
whose  names  are  mentioned  in  the  particulars  of  the 
plaintiff's  demand  ;  Uartop  v.  Juckes  {a).  Here  the 
plaintiff  was  aware  of  the  names  of  the  parties  employing 
the  attorney,  and  he  might  easily  have  found  them  out 
upon  inquiry,  and  so  have  sought  his  remedy  against  them. 
[Bayley,  J.  That  may  be ;  but  who  employs  him  ?  The  cli- 
ents know  nothing  of  the  officer  employed  by  the  attorney 
to  execute  process].  Thirdly,  it  is  clear  that  the  sheriff's 
officer  has  no  right  to  recover  for  the  poundage.  That 
belongs  to  the  sheriff,  and  if  recoverable,  the  action  must 
be  brought  in  the  name  of  the  sheriff.  The  case  of  Bilke 
V.  Havelock(b),  is  a  strong  authority  to  shew  the  jealousy 
with  which  courts  regard  actions  brought  by  sheriffs  for 
executing  the  king's  writs.  There  it  was  held  that  the 
sheriff  cannot  maintain  an  action  for  the  expense  incurred 
in  seizing  and  keeping  possession  of  goods  under  a  fieri 
facias  at  the  request  of  the  party  suing  out  the  writ, 
although  they  are  not  sold,  on  account  of  his  refus- 
ing to  give  an  indemnity  against  the  claims  of  third 
persons.  [Bayley,  J.  Here  the  law  has  fixed  the  she- 
riff's remuneration ;  there  it  has  given  nothing ;  but  your 
argument  goes  to  this,  that  the  sheriff  must  executes  every 
writ  at  his  own  expense].  The  question  however  is,  whe- 
ther the  officer  can  sue  for  the  sheriff's  poundage.  [Bay- 
ley,  J.  No  doubt  the  sheriff  has  a  right  to  receive  the 
money  ;  but  if  the  officer  accounts  to  him  for  it,  what  dif- 
ference does  it  make?]  By  the  23  Hen.  6,  c.  9,  the  she- 
fiff  is  not  entitled  to  more  than  twenty-pence,  and  his 
bailiff  to  more  than  four-pence  for  an  arrest.  In  such 
case  the  officer  would  not  be  entitled  to  sue  for  the  sheriff's 

(a)  2  M.  &  S.  438.  .    W  3  Oamp.  374. 
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fee.     [Abbott,  C.  J.    No  doubt  if  the  sheriff  is  entitled  to 
the  fee,  he  might  sue  for  it.    According  to  the  language 
of  the  statute,  the  sheriff  shall  not  take  more  than  Is.  8J. 
or  the  bailiff  more  than  4(2.  for  the  arrest ;  but  these  fees 
are  taken  of  the  party  arrested,  not  of  the  plaintiff  in  the 
suit].     This  is  properly  a  claim  against  the  plaintiff  in 
the  suit.     In  Dew  v.  Parsons^  and  Bilke  v.  Havilock,  the 
actions  were  against  the  plaintiffs  in  the  suit,   and  yet  in 
both  the  sheriff  was  held  not  entitled  to  recover.  [Bayley, 
J.  The  case  last  mentioned  is  veiy  different  from  this. 
There  the  sheriff  sought  to  make  a  charge  for  keeping 
possession  of  the  goods ;  but  the  action  was  held  not  to 
lie^  because  that  might  be  the  means  of  great  extortion^ 
and  that  was  certainly  a  very  strong  instance,  inasmuch 
as  the  sheriff  brought  an  action  to  recover  300/.  for  keep- 
ing possession  of  the  goods].    Certainly,  the  objection  here 
is  not  to  the  reasonableness  of  the  plaintiff's  charges,  but 
as  to  his  right  of  suing  the  attorney.     His  remedy,  if  any^ 
was  either  against  the  sheriff  himself^  by  whom  he  was  ap« 
pointed,  or  the  clients  of  the  defendant's  testator,  for 
whom,  the  business  was  done.     [Bay ley,  J.  The    differ- 
ence  between  this  case  and  Hartop  v.  Juckes^  where  it  was 
held  that  the  solicitor  under  a  commission  of  bankruptcy, 
is  not  liable  in  the  first  instance  to  the  messenger  whom 
he  nominates  for  his  bill  of  fees,  is,  that  in  general  the 
solicitor  does  not  employ  the  messenger,  but  ht  is  paid  out 
of  the  assets  when  the  commissioners  have  allowed  his 
claim.i    Here  there  is  no  privity  between  the  officer  and 
the  attorney's  client].     Then,  lastly,  the  probate  being 
stamped  to  a  certain  amount,  was  not  conclusive  evidence 
of  the  defendant  having  assets  in  his  hands  belonging  to 
the  testator,  sufficient  to  pay  this  demand.     [Bayley,  J 
I  think  it  was,  until  the  contrary  was  shewn.    The  probate 
has  the  stamp  which  the  defendant,  as  executor,  desires 
to  be  put  upon  it,  and  he  makes  oath  that  the  effects  do 
not  exceed  the  amount  upon  which  the  stamp  duty  would 
be  payable.    That  implies  that  there  are  effects  to  that 
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amount  at  least,  and,  in  the  absence  of  proof  to  the  con-         i826. 
trary,  it  would  be  conclusive  upon  the  executor].  ^"^^' 

V. 

Abbott,  C.  J. — Upon  the  whole,  I  think  we  ought  not  to  B^-^^^^loce. 
grant  a  rule  to  shew  cause  in  this  case.  I  agree  in  what  has 
been  said,  that  the  sheriff  can  maintain  no  action  for  any  fee 
beyond  that  which  the  statute  allows  him.  But  in  this 
case  I  am  of  opinion  that  the  bailiff  could  maintain  an 
action  against  a  party  arrested  to  recover  his  fee  of  4d. 
Not  more.  The  prohibition  in  the  statute  23  Hen.  6, 
against  the  sheriff  taking  more  than  Is.  8d.,  and  the 
bailiff  more  than  4^2.,  is  confined  to  the  taking  of  fees^rom 
the  party  arrested,  or  those  acting  for  him.  That  leaves 
open  this  question,  namely,  whether  if  a  sheriff's  o£Bcer  is 
specially  employed  by  an  attorney  to  make  an  arrest,  it 
may  not  reasonably  be  presumed  that  the  party  who 
employs  him  undertakes  and  gives  him  to  understand  that 
he  will  for  bis  pains  and  labour,  pay  him  that  sum  which 
the  courts  of  law  are  in  the  habit  of  allowing  by  their  offi- 
cers on  the  taxation  of  costs,  there  being  no  statutable 
provision  upon  the  subject;  and  I  take  it,  that  as  the 
bailiff  acts  under  the  presumption,  if  not  upon  the  faith, 
that  he  will  receive  such  sum  for  his  labour,  as  is  usual  in 
practice  to  pay  him,  he  would  be  entitled  to  maintain  an 
action.  Thus  far  I  mean  to  express  myself  as  to  the 
right  of  the  bailiff  to  recover  what  is  usually  paid.  *  Next 
^B  to  ibSd  person  of  whom  he  is  entitled  to  claim  his  remu- 
neration. I  am  of  opinion  that  he  is  entitled  to  claim  it 
of  the  attorney  who  employs  him.  The  bailiff  knows 
nothing  of  the  plaintiff  to  the  suit.  The  writ  is  delivered 
to  him  by.  the  attorney,  and  upon  executing  it,  he  has  a 
right  to  look  to  the  party  by  whom  he  is  immediately  em- 
ployed, without  regard  to  the  person  who  may  happen  to 
be  the  plaintiff.  The  practice  so  uhiversally  acted  upon 
throughout  the  kingdom,  shews  in  the  first  place,  that  the 
officer  is  entitled  to  receive  a  reasonable  compensation  for 
his  trouble,  and  in  the  second,  that  he  has  a  right  tP 
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receive  that  compensation  at  the  hands  of  the  attorney. 
On  the  ott^er  points,  there  is  no  occasion  for  me  to  pro- 
nounce an  opinion. 

Bay  LEY,  J. — If  the  attorney  leaves  it  to  the  sheriff  to 
employ  his  own  officer,  the  manner  in  which  that  officer  is 
to  be  paid,  is  foreign  from  the  present  question.  Where 
the  sheriff  employs  his  own  officer,  the  burthen  of  exe- 
cuting the  writ  is  cast  upon  the  officer  in  the  particular 
instance;  but  where  the  burden  is  cast  upon  the  officer  by 
the  selection  of  the  attorney,  and  not  in  the  ordinary 
course  of  the  officer's  duty,  is  it  not  reasonable  that  he 
should  have  such  a  compensation  as  is  allowed  according 
to  the  invariable  usage  and  practice  in  such  cases?  Then 
who  is  the  person  from  whom  the  officer  is  to  receive  pay- 
ment for  making  the  arrest  ?  He  is  to  receive  it  of  the 
person  by  whom  he  is  employed,  namely,  the  attorney. 
When  an  attorney  employs  his  own  officer,  the  presumption 
is,  that  he  employs  him  on  the  terms  on  which  sheriffs 
officers  are  usually  paid  under  the  sanction  of  the  Court. 
The  Stat.  23  Hen.  6,  as  my  Lord  Chief  Justice  has  sug- 
gested, does  not  apply  to  the  payment  of  fees  by  the  party 
who  employs  the  officer,  but  the  person  against' whom  the 
officer  is  employed  ;  and  was  passed  not  with  a  view  to  limit 
the  fees  to  be  taken  from  the  person  who  employs  the  offi- 
cer, but  the  fees  to  be  taken  from  the  person  against  whom 
the  officer  is  to  execute  process,  and  to  prevent  the  officer 
from  exacting  inordinate  fees  from  the  party  arrested.  It 
is  said,  that  the  plaintiff  in  the  action,  and  not  the 
attorney,  is  the  person  who  ought  to  be  sued  for  the  offi- 
cer's fees.  I  am  of  a  different  opinion.  The  person  who 
employs  the  officer,  is  the  attorney.  It  is  true,  he  knows 
the  names  of  the  different  plaintiffs  at  whose  instance  the 
suit  is  commenced  ;  but  wher<e  they  live,  or  are  to  be 
found,  he  may  know  nothing  whatever.  There  is  no  pri- 
vity between  him  andth^n,  and  as  they  are  the  immediate 
clients  of  the  attorney,  and  as  it  is  the  known  usage  and 
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habit  of  the  attorney  to  employ  the  officer,  I  think  the         1826. 

action  may   properly  be  brought   against  the  attorney. 

Then  as  to  the  point  made  about  the  charge  for  poundage,  v. 

I  think  no  new  trial  ought  to  be  granted  on  that  ground.     B^^*^">^*- 

In  the  common  course  of  things,  the  sheriff  receives  his 

poundage  by  the  hands  of  the  officer,  and  when  that  is  so, 

the  presumption  is,   that  whatever  poundage  is  due  to 

the  sheriff,  is  accounted  for  to  him  by  the  officer.     If 

nothing  is  shewn  to  the  contrary,  the  presumption  in  this 

ease  is,  that  the  officer  has  properly  paid  the  sheriff.  Under 

these  circumstances,  I  am  of  opinion,  that  the  plaintiff  is 

entitled  to  retain  the  verdict. 

HoLROTD,  J.-^I  am  of  the  same  opinion.  I  think  no 
distinction  can  be  made  respecting  the  po'undage,  as  the 
plaintiff  would  be  accountable  to  the  sheriff  for  the  money 
received  on  his  behalf.  I  agree  with  my  Lord  Chief  Jus- 
tice in  his  observation  upon  the  statute  23  Hen.  6,  that  the 
limitation  of  fees  therein  mentioned,  is  applicable  to  the 
defendant  against  whom  process  is  executed,  and  not  to 
the  person  by  whom  the  officer  is  employed.  It  has  been 
the  course,  in  taxing  costs  at  law,  to  allow  to  the  plaintiff's 
attorney,  money  paid  by  him  to  the  sheriff's  officer,  for 
executing  process,  and  they  have  been  admitted  as  legal 
payments  by  the  attorney  on  his  client's  behalf.  I  think 
the  plaintiff  is  entitled  to  maintain  an  action  for  a  reason- 
able sum,  as  against  the  attorney,  who  actually  employs 
him. 


Little  DALE,  J.,  was  in  the  Bail  Court. 


Rule  refused. 
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Fridajf, 

UthAprU.  Bayley  V.  Taylor. 

A  cognovit     Scotland  moved  for  a  rule  to  shew  cause  why  the 

IS  not  withm  .  .         i  .      i  • 

the  rule  15  judgment  signed,  and  the  execution  thefeon  m  this  cause, 
!^i^h  !!!.'«•      should  not  be  set  aside  for  irregularity,  with  costs.    The 

quiring  an  atr  o  "^ 

torney  to  be  defendant  was  arrested  in  this  action  on  the  6th  July, 
^ouS^^  1826,  for  a  debt  of  30/-,  and  whilst  in  custody  under  the 
fendant  in  cus-  arrest,  was  taken  by  the  sheriff's  officer  to  the  office  of  the 

tody,executing     ,  .     .^  ,         ,  .      . 

a  warrant  to  plaintiff^s  attorney,  where  he  gave  a  cognovit,  m  presence 
jSj^eRd  ^^  *^  plaintiff  and  his  attorney,  for  37/.,  including  the 
therefore  debt  and  costs,  but  no  attorney  was  present  on  bdialf  of 

fendwit  in^  the  defendant.  Judgment  was  signed  on  the  cognovit  in 
custody  signed  ffilarjf  term  last,  and  a  fieri  hems  issued,  under  which  the 
without  Uie  defendant's  goods  were  taken  in  execution.  It  was  sug* 
presence  ofhis  crested,  that  the  defendant  was  not  at  all  aware  of  the  nature 

attorney,  the      **^        '  '   .  ,        .         .        .         ,  .      ,       . 

Court  refused    of  the  cognovit  at  the  time  he  signed  it,  but  it  was  not 

{Selud^m  »*'«g*^  *»^  *°y  "«"*«*  advantage  bad  been  taken  of  Urn. 
and  execution  Under  these  circumstances  it  vras  contended^  on  the  part 
nuggmi^  *  ^^  ^^®  defendant  that  the  cognovit  was  void,  it  having 
that  the  de-  -been  held,  that  such  an  instrument  was  within  the  rule  of 
not  aware  at  Court,  15  Car.  2f  which  requires,  in  cases  of  warrants 
Retime, of  Qf  attorney  executed  by  a  defendant  in  custody,  that  an 
the  instrument  attorney  on  behalf  of  the  latter  should  be  present.  [Boy* 
slened.  ^  '^^'  '^'     '*  ^  cognovit  within  the  rule,  according  to  the 

practice  of  this  Court  ?]  In  Parkinson  y.  Caines  {a),  this 
Court  relieved  the  defendant,  although  it  was  objected  I^ 
the  plain tifi^'s  counsel  in  that  case,  that  the  rule  did  not 
apply  to  a  cognovit ^  but  to  warrants  of  attorney  only.  He 
referred  to  Webb  v.  Aspinallib),  and  Paul  v.  Cleaver  {c), 
by  which  the  practice  appears  to  be  clearly  established  in 
the  Common  Pleas,  where  the  rule  is  framed  in  the  same 
terms  as  in  this  Court.  He  also  contended,  that  the  case 
of  a  cognovit  taken  from  a  person  in  custody,  without  the 
presence  of  a  legal  adviser,  was  within  the  mischief  intended 
to  be  remedied  by  the  rule  of  Court. 

(a)  3T.  R.  616.  (b)  7  Taunt.  701.  (c)  2  Id.  360. 
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Abbott,  C.  J. — Whether  a  new  rule  of  Court  respecting         i826. 
cognovits  may  be  expedient^  is  a  matter  worthy  of  conside-      ^^^^ 
ration,  but  it  appears  to  us  that  a  cognovit  does  not  come  v. 

within  the  rule  referred  to.  Undoubtedly,  if  any  undue  Taylor. 
advantage  had  been  taken  of  the  defendant  to  induce  him 
to  sign  the  cognovit,  we  should  be  authorised  on  the  au- 
thority of  the  cases  cited,  in  affording  the  defendant  relief; 
but  as  no  comi^int  of  that  kind  is  made,  we  ought  not  to 
interfere.  The  defendant  ought  not  to  sign  an  instrument 
of  this  nature,  without  previously  apprising  himself  of  its 
contents,  or  sending  for  his  attorney  to  advise  with  him  as  /  • 

to  the  nature  of  the  instrument. 

Baylbt»  J. — In  the  case  of  Parkinson  v.  Games,  the 
Court  distinctly  said,  that  a  cognovit  was  not  within  the 
rule,  15  Car.  2,  but  that  in  such  instances  to  which  the 
role  did  not  apply,  each  case  must  depend  on  its  own  par- 
ticular circumstances.  In  that  case  the  Court  allowed  thQ 
judgment  to  stand  for  the  sum  actually  due,  instead  of 
that  for  which  the  cognovit  was  taken.  As  there  is  here 
no  suggestion  that  the  cognovit  was  taken  for  a  larger  sum 
than  was  really  due,  I  think  we  are  bound  to  say,  that 
this  case  does  not  come  within  any  equitable  construction 
of  the  rule  of  Court,  still  less  within  the  very  terms  of  it. 

HoiiBOYD^  J.,  concuirred. 

LiTTBDALE,  J.«  was  iu  the  Bail  Court. 

Rule  refused  (a). 
(m)  See  Ice  T.  Thwrtiw,  and  the  notes  thereto,  1  Chit  267. 
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y^^J^'  The  King  v.  Edward  Clifford. 

A  person       KeADER  moved  for  a  rule  to  shew  cause  why  this  de- 
whobasbeen  i       t     »    i  i  ,  , 

in  custody        feiidant,    who  had   been   in  custody  more   than  twelve 

tweiveBQonth  "^^^^l^^*  under  an  attachment  issuing  out  of  this  Court,  for 
under  an  at-  non-payment  of  costs,  not  exceeding  207:,  pursuant  to  an 
non-paymeut    ^^^^  of  ^^^  Court,  should  not  be  discharged  out  of  cus- 

of  costs,  not      tody,  by  virtue  of  the  provisions  of  the  statute  of  48  Geo. 

exceeding  20/.,         *  . 

is  not  entitled    3,  c.  123,  contending  that  the  defendant  must  be  con- 

tohisd^harge  sidered  as  "a  person  in  execution  upon*  a  judgment," 
G.  3,  c.  123.     within  the  meaning  of  that  statute.     Sed, 

Per  Curiam. — Rex  v.  Habbard(a),eLnd  Rex  v.  Dunne 
(b),  are  decisive  authorities  against  the  present  application  ' 
But,  independently  of  authorities,  the  language  of  the 
preamble  of  the  statute  clearly  shews,  that  a  person  in  the 
situation  of  this  defendant  was  not  intended  to  come  within 
its  operation.  It  is  an  act  for  the  relief  of  debtors  in  exe- 
cution for  small  debts,  and  of  persons  in  execution  upon 
judgments,  and  it  is  impossible  to  consider  this  defendant 
as  coming  within  either  of  those  descriptions ;  he  being  in 
custody  under  the  criminal  jurisdiction  of  the  Court,  for  a 
''  contempt  of  its  order.  The  act  expressly  reserves  to  the 
creditor  a  remedy  against  the  lands  and  goods  of  the 
debtor ;  but  here,  as  there  is  no  judgment  against  the  de- 
fendant, if  we  were  to  discharge  him,  we  could  not  reserve 
to  his  creditor  that  remedy  which  the  act  expressly  gives 
him.  If  we  were  to  discharge  this  defendant,  his  cieditor's 
remedy  \yould  be  gone  altogether.  It  is  clearly  not  a  case 
within  the  act. 

Rule  refused. 

(c)  10  Ea^t,  408.  (6)  2  M.  &  S.  201. 
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Saturday, 

Grant  and  others  v.  Fletcher  and  another.  \stk  April. 

1  HIS  was  an  action  of  assumpsit  for  not  accepting  400      A  broker 
bags  of  Egyptian  cotton,  pursuant  to  contract.    Plea,  non  effwt^a  sale  of 
assumpsit.    At  the  trial  before  Hullock,  B.,  at  the  last  go?d«  fo'  ^^ 
assizes  for  the  county  of  Lancaster,  it  appeared  in  evi-  made  a^rerbal 

dence,  that  the  plaintiffs  havine  received  advices  ftom  con^Jfa^t  with 

*    .  ,  a  vendee,  and 

their  correspondent  in  Alexandria,  that  he  had  shipped  for  after  entering 

their  account  at  that  port,  a  cargo  of  Egyptian  cotton,  bJJ5twiS<Mit° 
which  was  expected  to  arrive  at  Liverpool  by  a  certain  signing  it,  de- 
period,  they  in  the  meantime  employed  a  broker,  named  bought  and 

Withington,  to  effect  a  sale  of  part  of  the  cargo  on  their  ^^^  ^^^^  ^^ 

-,    _^       _-,       -      ,  1.      1         111        aJI^  «  .      the  vendor  and 

behalf.     The  broker    accordmgly  sold  the   400  bags   m  vendee  respec- 

question  to  the  defendants,  at  the  price  of  17id.  per  lb.  **^®'y»  ^". 

^  .  ,  r  4r       r  paper  difienng 

Long  before  the  ship  arrived,  Egyptian  cotton  had  fallen  in  in  its  terms  :— 
the  market  nearly  one-half  the  price  so  agreed  upon.  At  the  there'was'no 
trial,  the  question  was,  whether  there  was  a  sufficient  me-  memomndum 
morandum  of  the  contract  in  writing,  within  the  meaning  the  contract  to 
of  the  17th  section  of  the  Statute  of  Frauds,  to  bind  the  ^'°^  «>*|' 
defendants.     It  appeared,  that  Witkington  at  first  entered  the  Statute  of 
into  a  parol  contract  with  the  defendants,  and  afterwards  ^™^*^- 
entered  it  in  his  memorandum  book,  as  follows  : — ''  Sold 
Peter  Fletcher  and  Son,  400  Egyptians,  to  arrive  per  JRo- 
bert.  Wake,  at  17|d.  per  lb."    The  following  note  of  the 
contract  was  afterwards  delivered  to  the  defendants : — 
*' Robert,   Wake,  400   bags   Egyptian  cotton,  at   17|^., 
Shipped  on  the  ^nd  February,  for  Wm.  Grant  and  Bro- 
thers.    Henry  Witkington'*    The  following  note  was  on 
the    same  day    delivered  to    the    plaintiffs  :—**  JFYe^cAer 
and    Son,  at    17|J.,   ten   days  and    three   months  from 
the  delivery,  you  allowing  me  my  commission.     H.  TF." 
On  the  part  of  the  -defendant  it  was  objected,  that  there 
being  a  variance  between  the  contract  /delivered  to  the 
defendants,  and  that  to  the  plaintiffs,  neither  party  was 
bound ;  and  the  case  of  Cumming  v.  Roebuck  (<?),  was  relied 

Cfl;noit,N.  p.c.ir2. 
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1826.         upon  as  an  authority  in  point.    The  learned  Judge  yielded 
L Grant        ^  ^^^  objection,  and  directed  a  nonsuit. 


V. 

Fletcheb. 


Cross,  Serjt.»  now  moved  to  set  aside  the  nonsuit^  and 
obtain  a  new  trial.     There  is  no  doubt,  that  the  requisites 
of  the  Statute  of  Frauds  may  be  satisfied  by  a  contract 
which  js  written  on  more  papers  than  one.     It  will  not  be 
disputed,  that  taking  together  the  three  papers   which 
were  given  in  evidence,  they  afford  abundant  proof  of  a 
written  contract  between  these  parties.    The  only  ground 
of  objection,  therefore,  is,  that  in  the  paper  delivered  to 
the  buyer,  no  mention  is  made  that  he  was  to  have  three 
months'  credit  for  the  cotton,  that  term  being  mentioned  in 
the  paper  delivered  to  the  seller.   But  that  is  not  a  material 
variance,  because,  coupling  those  two  papers  with  the  entry 
in  the  broker's  book,  an  intelligible  contract  is  completely 
made  out.     It  is  not  disputed,  that  if  the  two  papers 
which  were  delivered  to  the  buyer  and  seller  respectively, 
contained  a  totally  different  contract,  neither  party  would 
be  concluded.     But  these  two  papers  are  not  inconsistent 
with  each  other,  and  as  neither  contains  a  complete  con- 
tract, recourse  must  be  had  to  the  broker's  book,  and  then 
these  three  several  instruments  will  make  out  a  complete 
contract,  shewing  the  names  of  the  vendors  and  vendees, 
the  nature  of  the  commodity  sold,  the  price,  and  the  terms 
on  which  the  goods  were  delivered.     The  only  question  in 
these  cases  is,  whether  the  transaction  between  the  parties 
was  in  fact  reduced  to  writing,  so  as  to  satisfy  the  Statute 
of  Frauds ;  and  it  is  submitted,  that  here  there  is  such 
evidence  of  a  written  contract,  as  will  entitle  the  plaintiff* 
to  recover. 

Abbott,  C.  J. — I  am  of  opinion,  that  t^ere  was  no 
evidence  of  an  entire  contract  to  bind  either  of  the  parties. 
I  think  that  the  memorandum  in  the  broker's  book,  must 
be  left  wholly  out  of  the  question.  Properly  speaking, 
the  entry  in  the  broker's  book  is  the  original  contract; 


I  GitANT 
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but  that  not  being  signed  by  him,  it  is  not  binding.     The  182 i. 

question  then  is,  whether  either  of  the  two  papers  consti- 
tutes an  entire  contract ,  and  I  think  neither  of  them  does. 
Here  are  two  notes  delnrered,  one  to  the  buyer,  and  the 
other  to  the  seller,  and  both  materially  differ  from  each 
other.  Had  they  been  similar,  and  both  been  signed  by 
the  broker,  probably  they  would  have  been  binding,  al- 
though the  memorandum  of  the  contract  in  the  broker's 
book  had  not  been  signed.  It  is  the  duty  of  the  broker 
to  enter  the  contract  in  his  book,  sign  it,  and  then  deliver 
a  perfect  copy,  also  signed,  to  each  party.  Here  the  notes 
delivered  to  the  contracting  parties  are  dissimilar,  and  as 
neither  contains  a  perfect  contract,  I  think  the  defect  can- 
not be  helped  by  the  broker's  book.  I  have  had  repeated 
occasion,  since  I  have  been  on  the  bench,  to  observe  the 
slovenly  and  imperfect  manner  in  which  brokers  conduct 
their  business,  and  that  great  injustice  arises  to  parties 
from  a  want  of  ordinary  attention  to  their  duty. 

• 

Bayley,  J. — The  broker  is  the  agent  of  both  parties, 
and  in  that  character  he  may  bind  them  by  signing  the 
same  contract  on  behalf  of  buyer  and  seller;  but  if  a 
broker  delivers  two  different  notes,  varying  from  each 
other,  one  to  the  seller,  the  other  to  the  buyer,  neither  is 
bound ;  because  he  is  thereby  holding  out  to  one  party 
that  he  is  selling  on  certain  terms,  and  to  the  other,  that 
the  goods  have  been  bought  on  different  terms.  Here 
neither  of  the  notes  contains  a  perfect  contract,  and  they 
cannot  be  compared  together  in  order  to  make  out  a  con- 
tract between  the  parties,  still  less  can  the  broker's  me- 
morandum be  prayed  in  aid  for  that  purpose. 


The  other  Judges  concurred. 


Rule  refused. 
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iQthAm^il  Ryde  and  others  v.  Curtis. 

A  guaranty    ASSUMPSIT  on  a  guaranty  given  by  the  defendant  to 
« I  <|q  hereby'  ^®  plaintiffs,  for  money   which    the   plaintiffs'  traveller 

agree  to  b^.       might    receive  on   their  account.     The  declaration  con- 
come  surety  .  •     •  tr* 
for  R.G.rwno  tained  several  counts  averring  that  the  plaintiffs  had  re- 

ffoia-  tratjeiler,  tained  and  employed  one  JR.  G.  as  their  traveller,  and  that 
m  the  sum  of  '     -^ 

500/.,  for  all  the  defendant  undertook,  in  consideration  of  their  continuing 
recwe  on™*^  ^'  ^'  '^  ^^®  plaintiffs'  employment,  to  be  answerable  to 
jrour account,"  the  amount  of  600/.  Plea,  non  assumpsit.  At  the  trial 
sustain  a  de-  before  Abbott,  C.  J.,  at  the  sittings  in  London  after  last 
claration  aver-  term,  the  following  letter,  signed  by  the  defendant,  and 
deration  to  be,  addressed  to  the  plaiQtiffs,  was  given  in  evidence  : — "  4th 
ti'^^Wrf"''"  iittgt/5/,  1823.  I  do  hereby  agree  to  become  security  for 
keep  and  con-  Mr.  R,  G.,  HOW  your  traveller,  in  the  sum  of  500/.,  for  all 
veUer  in  their  "^oney  he  may  receive  on  your  account."  The  other  parts 
service.  of  the  case  being  made  out,  the  plaintiffs  had  a  verdict  for 

600/. 


Carter  now  moved  to  enter  a  nonsuit  or  obtain  a  new 
trial,  on  the  ground  that  on  the  face  of  the  guaranty*  there 
was  no  consideration  stated  sufficient  to  bind  the  defend- 
ant. The  declaration  averred  the  consideration  to  be,*  that 
the  plaintiffs  would  continue  to  keep  the  traveller  in  their 
employment.  Now  the  paper  signed  by  the  defendant, 
imports  no  such  undertaking,  and  it  cannot  be  presumed, 
in  the  absence  of  direct  proof,  that  there  waff  any  subse- 
quent communication  between  the  parties.  The  words 
*'  now  your  traveller  "  do  not  necessarily  imply  that  the 
plaintiffs  were  to  keep  the  traveller  and  continue  him  in 
their  service.  There  is,  therefore,  no  consideration  to  sa- 
tisfv  the  Statute  of  Frauds,  and  make  the  defendant  liable 
as  surety.     He  cited  Bevill  v.  Turner  (a). 


(fl)  2  Chit.  205. 
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Abbott,  C.J. — I  think  it  sufficiently  appears  on  the 
face  of  this  instrument,    that  the  consideration  for  the       ^^^^TT 
guaranty  was  the  continuance  of  the  traveller  in  the  ser-  v. 

Curtis 

vice  of  the  plaintiffs.     I  see  no  doubt  about  it. 


The  other  Judges  concurred. 


*i 


Rule  refused. 


Doe  d.  Wood  and  another  v.  Tees  and  others.  iam  An^ 


18M  April. 


EjECfMENT  for  certain  lands  and  premises  situate  at  ^h" ^S'' 
Stoke  Fleming/in  the  county  of  Devon.     Plea,  the  gene-  debtor  to  the 
ral  issue.    At  the  trial  before  Burrough,  J.,  at  the  last  ^j^g  ^^f  j^jj 
Devonshire  assizes,  it  appeared,   that  the   lessor  of  the  death,  is  a 
plaintiff  claimed  the  premises  in  question  as  heir  at  law  of  witness  io 
a  person  named  Lord,  and  that  the  defendants  claimed  as  ej^t™^^^  for 
devisees  under  the  will  of  the  same  person.     The  question  support  the 
was,  as  to  the  sanity  of  the  testator  at  the  time  of  execut-  ^||j' ^g  J^t^e 
ing  his  will.    The  lessor  of  the  plaintiff's  pedigree  was  ad-  sanity  of  the 

testator  at  the 

mitted  ;  and  in  order  to  support  the  defendants'  case,  and  tj^e  his  will 
establish  the  will,  a  person  natned  Hockin,  who  appeared   '^^  executed, 
to  be  the  executor  appointed  by  the  testator,  and  also  to 
be  a  debtor  to  testator  at  the  time  of  his  death,  was  called       * 
as  a  witness.     It  was  objected  on  the  part  of  the  plaintiff 
that  Hockin,  being  executor  and  also  a  debtor,  was  incom- 
petent on  the  ground  of  interest,  and  tlierefore  was  inad- 
missible to  give  evidence.     The  learned  Judge,  however, 
thought  him  a  competent  witness,  and  he  was  admitted, 
accordingly.         ^ 

Verdict  for  the  defendants. 

Wilde,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  of  the  executor  was  inadmissible.  The 
executor  being  also  a  debtor,  he  had  an  interest  in  sup- 
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1826.    -    porting  the  will,  inasmuch  as  the  executorship  released 
his  debt  at  law.  The  statute  25  Geo.  2,  c.  6,  certainly  does 


Dob 


Tees. 


V,  not  apply  to  this  case,  because  here  Hockin  is  not  an  at- 

testing witness;  That  statute  has  reference  to  legatees 
who  happen  to  be  l4ie  attesting  witnesses  to  a  will,  and 
though  it  avoids  the  legacies,  yet  it  makes  the  legatees 
competent  witnesses  to  support  the  wilL  This,  at  least, 
shews  that,  but  for  the  statute,  they  would  be  incompetent 
on  the  ground  of  interest.  In  this  case,  as  the  executor- 
ship releases  the  debt,  the  witness  had  a  direct  interest  in 
shewing  that  the  testator  was  of  sound  mind  at  the  time 
of  executing  his  will;  and  therefore,  he  was  incompetent. 

■ 

Abbott,  C.  J. — I  think  the  executor  was  an  admissible 
witness,  inasmuch  as  his  evidence  would  not  go  to  dis- 
charge his  liability  as  a  debtor  to  the  testator's  estate. 
His  evidence  might  support  the  will  as  respected  the 
realty,  but  setting  up  the  will  would  not  discharge  him  of 
his  liability  to  the  personalty. 

Baylet,  J. — ^The  executor's  own  debt  would  be  assets 
in  his  hands  for  which  he  would  be  liable  at  law,  accord- 
ing to  a  case  in  1  Salk.  306.  The  verdict  in  this  case 
would  not  be  any  evidence  in  the  Ecclesiastical  court  upon 
the  grant  of  probate.  This  verdict  in  favour  of  the  will 
would  leave  the  question  as  to  the  personal  estate  entirely 
open,  to  be  disposed  of  by  the  Spiritual  court.  This  suit 
would  be  treated  as  res  inter  alios  acta  in  the  Spiritual 
court,  upon  the  validity  of  the  will,  as  to  the  personal  pro- 
perty. 


The  other  Judges  concurred. 


Rule  refused. 
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Cornish  t;.  Pugh.  nth  April. 

Assumpsit  for  gooda  sold  and  delivered.  Plea,  the  The  wife  of 
general  issue.  At  the  trial  before  Gaselee,  J.,  at  the  last  petent  to  give 
assizes  for  the  county  of  CornwalL  the  wife  of  one  of  the  evidence  for 

,^,,,.,11  .  -         the  defendant, 

defendant  s  bail  was  tendered  as  a  witness  to  prove  a  fact,  on  whose 
material  to  the  defendant's  case.     It  was  objected,  that  husbwid^be- 
as  the  bail  himself  could  not  be  a  witness,  neither  could  came  bound, 
the  wife,  and  of  this  opinion  was  the  learned  Judge,  and 
the  plaintiff  bad  a  verdict. 

Halcomb  now  moved  for  a  new  trial,  and  admitted, 
that  the  bail  himself  could  not  be  called  as  a  witness ;  but 
as  it  had  never  been  decided  that  the  wife  of  boil  was  inad- 
missible as  a  witness  for  the  defendant,  it  was  thought 
necessary  to  take  the  opinion  of  the  Court  upon  the  point. 

Per  Curiam. — ^There  cannot  be  a  doubt,  that  if  the  bail 
himself  cannot  be  a  witness  for  a  defendant,  the  wife  is 
equally  incompetent,  her  interest  being  identified  with  her 
husband. 

Rule  refused. 


The  Kino  v.  Boltz.  xmJipni. 

1  HIS  defendant  had  been  tried  before  Abbott,  C.  J.,  at      Where  a 
the  last  Thetford  assizes,  and  found  guilty  of  publishing  convicted 'of  a 
a  libel.     He  was  then  apprehended  and  committed  under  nawdemeanor 

'  *  at  the  assizes, 

was  com- 
mitted to  the  county  gaol  to  abide  the  judgment-of  this  court,  and  was  detained  for  no 
other  cause,  the  court,  on  a  suggestion  of  his  inability  to  pay  the  expense  of  bringing 
himself  up,  allowed  a  motion  for  a  new  trial  to  be  made  without  his  personal  attendance. 
The  Court  cannot  compel  a  prosecutor  to  pay  the  expense  of  bringing  a  defendant  in 
custody  up  to  receive  judgment  for  a  misdemeanor ;  but  if  the  defendant  is  too  poor  to 
Come  up  at  his  own  expense,  they  will  pass  judgment  upon  him  in  his  absence. 

VOL.   VIII.  ^ 
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182C.         ^^6  I^f^l  Chief  Justice's  warraDt  to  his  Majesty's  gaol  at 
Norwich,  to  abide  the  judgment  of  this  court. 

F.  Kelly  (with  whom  was  Gunning),  was  now  instructed, 
in  the  absence  of  the  defendant,  to  move  for  a  new  trial, 
suggesting  on  affidavit  that  the  defendant  was  too  poor 
to  pay  the  expense  of  bringing  himself  from  Nortoich 
gaol,  in  order  to  be  present  during  the  motion  for  a  new 
trial,  in  compliance  with  the  practice  of  the  Court.  Under 
such  circumstances  he  submitted  that  the  Court  would 
entertain  the  motion  in  the  defendant's  absence. 

Abbott,  C.  J. — If  the  defendant  is  in  custody  under 
a  warrant  of  a  Judge  of  this  court,  as  a  co^isequence  of 
the  conviction  in  this  case,  and  he  is  not  detained  in 
prison  for  any  other  cause,  we  think  the  motion  for  a  new 
trial  may  be  made  without  his  personal  presence. 

The  other  Judges  concurring, 

Kelli/  proceeded  to  make  his  motion  for  a  new  trial,  but 

The  CoujiT  refused  it,  suggesting  however  that  the  mat- 
ters disclosed  might  avail  the  defendant  in  mitigation  of 
punishment  when  he  should  be  brought  up  for  judgment. 

Kelly  then  stated,  that  the  defendant  in  hi^  affidavit 
expressed  his  belief  that  the  prosecutor  did  not  intend  to 
bring  him  up  for  judgment,  but  meant  to  let  him  remain 
in  prison.  He  therefore  moved  for  a  rule,  calling  on  the 
prosecutor  to  shew  cause  why  he  should  not,  at  his  own 
expense,  bring  the  defendant  up  to  receive  the  judgment 
of  the  Court,  and  in  default  of  his  so  doing,  why  the  judg- 
ment should  not  be  pronounced  in  defendant's  absence. 

Rule  granted  accordingly. 

On  a  subsequent  day,  cause  was  shewn  against  the  rule 
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by  Storks,  on  the  part  of  the  prosecutor,  and  K^lly  and         ^826. 
Gtfimsjig  were  heard  in  support  of  it. 

The  Court  said  they  had  no  authority  to  compel  the 
prosecnUMT  to  pay  the  expense  of  bringing  the  defendant 
up  to  receive  judgment;  but  on  the  suggestion  of  the 
defendant's  poverty  and  inability  to  bring  himself  up,  they 
made  the  rule  abscdute  for  pronouncing  judgmeift  upon 
him  in  his  absence,  and  accordingly  sentence  was  passed 
upon  him  in  his  absence. 


Tuetday, 

Hall  v.  Burgess.  iQth  April. 

Assumpsit  for  the  use  and  occupation  of  a  set  of  Where  a  te- 
chambers  in  Clifford's  Inn.  Plea,  non  assumpsit,  and  toyei^a/a*' 
issue  thereon.    At  the  trial,  before  Abbott,  C.  J.,  at  the  f«°*  payable 

iiali  vearlv 

adjourned  Middlesex  sittings  after  last  term,  the  case  was  quitted  at  the 
this.    The  defendant  had  held  the  chambers  of  the  plain-  ®°^  <^^*  ^J: 

^  rent  year  with- 

tiff  as  tenant  from  year  to  year.    The  rent  was  payable  out  giving  no- 
half  yearly.    At  Michaelmas,  1824,  being  the  end  of  the  {InVlorflSet 
current  year,  the  defendant,  suddenly,  and  without  any  the  premises, 
notice,  quitted  the  chambers,  and  sent  the  key  to  the  plain-  of  the  next^° 
tiflTs  agent.     The  agent  at  ftrst  refused  to  take  possession  half-year,  to 

^  t  another  te- 

of  the  chambers,  but  afterwards,  and  before  the  end  of  the  nant:— Held, 

next  half-year,  without  any  communication  either  with  the  |^f^  {fV^^'^t 

plaintiff  or  the  defendant,  let  the  chambers  to  another  ed  the  first  te- 

tenant,  who  took  possession  of  them.    The  action  was  could  not 

brought  to  recover  the  rent  from  Michaelmas,  1824,  up  to  maintain  use 

the  time  when  the  chambers  were  let  to  the  new  tenant,  tion  against 

The  Lord  Chief  Justice  directed  the  Jury  to  find  a  verdict  ^»°i  ^^^J^^y 

'* .  rent  subse- 

for  the  defendant ;  and  they  found  accordingly.  quent  to  the 

period  when 

Denman,  C.  S.,  now  moved  for  a  rule  nisi  for  a  new  "®  quitted. 
trial.     The  defendant  having  quitted  the  chambers  with- 
out giving  a  notice  to  quit,  remained  liable  for  the  rent  sub- 
sequently accruing  due,  unless  the  plaintiff  by  any  act  of 

^     f2 
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hiB  has^  released  him  from  that  liability.  Now  the  plain- 
tiffs letting  the  chambers  before  the  end  of  the  half-year, 
could  not  deprive  him  of  his  right  to  sue  the  defendant  for 
rent  for  the  period  during  which  they  were  unoccupied ; 
for  in  the  first  place,  that  was  an  act  done  in  ease  and  for 
the  benefit  of  the  defendant ;  and  in  the  second  place,  the 
defendant  having  before  that  time  refused  to  occupy  any 
longer,*had  no  right  to  object  to  such  a  disposition  of  the 
chambers  by  the  plaintiff. 


Bayley,  J. — ^When  a  landlord  sues  for  rent,  he  must 
rely  either  upon  an  express  contract  made  with  the  tenant, 
or  upon  an  implied  contract  arising,  out  of  the  relation 
existing  between  them.  Here  there  was  an  express  con- 
tract for  tent  payable  half-yearly,  and  the  rent  was  paid 
up  to  Michaelmas,  1824  ;  therefore,  no  further  rent  would 
become  due  until  Lady-day,  1825.  The  tenant  abandoned 
the  premises  at  Michaelmas,  1824,  without  giving  any 
notice  to  quit;  the  landlord,  therefore,  was  entitled  to  con- 
sider him  as  his  tenant  for  another  year.  But  the  landlord 
let  the  premises  to  another  tenant,  thereby  electing  not  to 
consider  the  defendant  any  longer  as  his  tenant ;  the  effect 
of  which  was,  to  release  the  defendant  from  all  further 
liability,  and  to  waive  his  own  claim  to  rent  for  the  inter- 
val between  the  defendant's  quitting,  and  the  chambers 
being  let  to  another  tenant. 


HoLROYD,  J. — Previous  to  the  11  Geo.  2,  c.  19,  a  land- 
lord could  sue  for  rent  only  upon  the  demise,  and  could 
recover  only  according  to  the  terms  of  it.  The  tenant's 
abandonment  of  the  premises,  in  this  case,  was  no  determi- 
nation of  the  tenancy ;  but  the  landlord  himself  determined 
it,  by  re-letting  the  premises.  That  re-letting  was,  in  point 
of  law,  an  eviction  of  the  tenant ;  and  if  the  action  had 
been  founded  on  the  demise,  might  have  been  pleaded  in 
bar,  and  would  have  been  an  answer  to  it.  The  1 1  Geo. 
2,  c.  19,  which  gave  the  action  for  use  and  occupation,  was 
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mtended  to  remove  the  difficulties  attending  the  action  on 
a  demise  ;  but  it  was  not  intended  to  give  the  new  form  of 
action  in  cases  where  the  old  one  was  not  maintainable. 
I  think  the  verdict  for  the  defendant  was  right. 

LiTTLEDALEy.J. — ^Thc  coutract  in  this  case,  by  which 
rent  was  payable  half-yearly,  for  every  half-years'  occupa- 
tion, was  an  entire  contract,  and  could  not  be  divided  but 
by  the  consent  of  both  parties.  If  the  plaintiff  had  de- 
clared specially  upon  the  contract,  he  must  have  averred 
that  he  permitted,  or  was  ready  and  willing  to  permit,  the 
defendant  to  occupy  for  the  whole  half-year  from  Michael- 
mat,  1824;  which  averment  would  have  been  falsified  by 
proof  of  his  having  re-let  the  premises  before  that  half- 
year  expired.  I  think  that  view  of  the  case  shews  clearly 
that  the  verdict  found  for  the  defendant  was  right. 

Rule  refused. 


G9 


1826. 


Brookes  v.  Heberd. 

fjOVENANT  by  the  assignee  of  a  lease  against  the  as- 
signor. The  declaration  stated  the  defendant's  covenant, 
that  up  to  the  date  of  the  assignment,  all  the  covenants  of 
the  lease  had  been  performed,  and  also  a  covenant  for  quiet 
enjoyment,  notwithstanding  any  acts  or  omissions  of  de- 
fendant. Breach  assigned,  in  the  words  of  the  covenant 
for  quiet  enjoyment,  that  plaintiff  could  not,  afler  the  as- 
signment, nor  did,  peaceably  hold  and  enjoy  the  premises, 
notwithstanding  acts  and  omissions  of  defendant ;  but  on 
the  contrary  thereof,  plaintiff  saith,  that  the  indenture  of 
lease  assigned  to  him,  contained  a  general  covenant  to 
repair,  within  three  months  after  notice,  and  a  clause  of 
re-entry  for  non-repair ;  and  that  the  defendant  before  and 
until  the  time  of  the  assignment,  had  neglected  to  repair, 
and  that  before  the  assignment,  the  lessor  had  served 


Thtwiday, 
20th  April, 

However 
informally  a 
breach  of  con- 
venant  may  be 
assigned  in  a 
declaration, 
yet,  after  judg- 
ment by  de- 
fault, the 
Court  will 
pronounce 
such  judgment 
as  will  meet 
the  justice  of 
the  case,  not- 
withstanding 
the  informali- 
ty. 
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oociee  oo  the  defenduit  to  rep«ir  vilhin  diree  innthi^ 
and  tliat  bj  ica»n  of  the  neelect  to  vqwr,  the 
bnwgfat  an  qectnent,  wkidi  pbinttf  w  obliged  to 
HiBcsp.      pfomise,  and  to  expend  sooej  ki  icpumg  the 

and  to  pay  the  costs  of  the  ejectment ;  and  that  br  leasoo 
thereof,  plaintiff  eoold  not  qntedr  hold  and  cnpoy,  &€. 
Plea  as  to  ao  orach  of  the  dfriaiatinn  as  idated  to  die  not 
repainng  within  three  monthi  after  notice,  ikai  tie  tkne 
momiiM  note*  dU  no«  ezpirc  wmtil  o^€r  He  mmigmmaU. 
Demaner  and  jndgnenft  tar  the  di.fiilmt^  iIk  Govt 
faoMing  that  the  pka  was  praperiy  pfcaded  to  that  part  of 
the  dedaiation,  wherenpoQ  the  phinriff  eircuteJ  a  wril  of 


inqniry  as  to  the  residne  of  the  dedaialion.  not 
bjr  the  plea.  On  the  ciecutkm  of  the  MqaagVy  die  nnder- 
sheriff  inled,  thai  the  plea  pleaded  by  the  drfrwdani,  went 
to  the  whole  dedaiation,  and*  theretee,  that  Ibe  plaintiff 
was  entitled  to  nominal  damages  only;  and  aeeoidioghr 
the  plaintiff  had  a  Tcrdict  for  one  shilling. 

CUttw*  on  a  formo'  dsT,  obtained  a  rule  nisi  for  a  new 
writ  of  inquiry,  on  the  groond  of  misdirection  by  the 
sheriff,  contending^  that  asmming  the  breach  of  covenant 
to  be  inartificiaDy  assigned,  still,  if  there  was  tinimgh  to 
shew  on  the  hct  of  the  reeoid,  that  the  dcfiendant  had 
bfoken  the  corenant  to  repair,  the  plaintiff  was  entided  to 
damages  for  the  imuy  whidi  ht  had  anslaiaed. 


JI.  Bff¥/y  had  also  obtained  a  oomnilefiiraettii^aside 
the  writ  of  inqniry,  and  arresting  the  jadgment  ahogether, 
on  the  groond,  that  the  defendant's  plea  extended  to  the 
whole  dedaiaiion ;  and  boi^  now  called  npon  to  sapport 

that  rale,  he  argoed  ^t  the  declaration  as  fimned,  nm^^Md 
cnhr  a  breach  of  the  covenant  for  qniet  enyoyaent,  and 
did  not  properly  assign  any  breach  of  the  covenant  to 
repair.    Sedy 

P£«    CraiAM.— The    defendants    pica   is    spcciaBy 
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pleaded  to  the  not  repairing  within  three  months  after  no- 
tice.  It  is  therefore  no  answer  to  that  part  of ^the  declara- 
tion, which  alleges  that  the  premises  were  out  of  repair  at 
the  time  the  assignment  was  executed.  However  clumsily 
and  inaitificially  the  breach  is  framed,  yet,  as  it  appears  on 
the  record,  that  there  had  been  a  breach  of  the  covenant  to 
repair,  the  plaintiff  is  entitled  to  damages  to  the  amount  %f 
injary  he  has  sustitined  by  reason  of  the  defendant's 
breach  of  the  covenant.  The  riile  for  a  new  inquiry  must 
therefore  be  made  absolute,  the  costs  of  that  motion  to  be 
costs  in  the  cause ;  and  the  rule  for  arresting  the  judgment 
must  be  discharged  with  costs. 
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1826. 


Brooks 

V. 

IIeberd. 


Both  rules  were  accordingly  disposed  of  as 
directed  by  the  Court* 


Stone  v.  Marsh  and  another. 

X  HIS  was  an  issue  out  of  Chancery  to  try  at  law  whe* 
ther  the  defendants  were  indebted  to  the  plaintiff.  At  the 
trial  before  Abbott,  C.  J.,  at  tbe  sittings  in  London  after 
last  term,  a  verdict  was  found  for  the  plaintiff;  but  the 
Lord  Chief  Justice  reserved  some  points  of  law,  arising  in 
the  case,  for  further  consideration. 

F.  PoUock  now  moved  for  a  rule  nisi  for  a  new  trial,  in 
order  to  have  the  questions  reserved  by  the  learned  Judge 
considered  and  decided  by  this  Court.  It  is  true,  that  this 
being  an  issue  out  of  Chancery,  a  motion  for  a  new  trial 
in  the  oidinary  course,  must  be  made  in  that  Court ;  but 
some  points  of  law  having  been  reserved  by  the  Lord 
Chief  Justice,  the  Lord  Chancellor  will  expect  that  those 
points  shall  be  disposed  of  in  this  Court,  before  the  record 


20M  Apnl, 
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1826.         is  sent  back  to  him.    The  motion  for  a  new  trials  therefore 
ought  properly  to  be  (nade  in  this  Court. 

Per  Curiam. — ^This  being  an  issue  out  of  Chancery,  it 
appears  to  us,  that  the  motion  for  a  new  trial  ought  to  be 
made  in  that  Court,  and  if  the  Lord  Chancellor  thinks 
proper  to  direct  a  special  case  to  be  framed  for  our  opinion 
on  the  points  of  law  reserved,  we  shall  be  prepared  to 
entertain  it,  and  give  our  judgment ;  but  we  think  you 
are  bound  to  mention  the  case  to  that  Court  in  the  firsit 
instance, 

4 

Pollock,  accordingly,  withdrew  the  application. 


F.  K.  Perreau,  executrix  of  S.  Horton  v.  —  Bevan, 

Friday,  Esq. 

2Ut  April. 

T^^'^'».      vyASE  a&^ainst  the  late  sheriff  of  Carmarthenshire  for 

In  an  action  ... 

on  the  case       negligence  in  losing  a  replevin  bond  taken  by  him  upon  a 

^for  negli-  distress  for  rent,  due  to  the  plaintiff,  as  executrix  to  5a- 
gence  in  los-  muel  Horton,  deceased,  whereby  she  was  prevented  from 
bond,  given  by  having  an  assignment  thereof,  and  from  suing  thereon  as 
a  party  for        gj,^  ^^^^jj  ^^  entitled  to  do.     The  third  count  of  the  de- 

prosecuting 

his  suit  with  claration  (upon  which  the  questions  hereafter  mentioned 
county  court-  ^^se)  Stated,  that  Frances  Keeble  Perreau,  executrix  of 
the  declaration  Samuel  Horton,  deceased,  and  David  Evans,  and  Rees 
the  plainthad  Jones,  as  her  bailiffs/ theretofore,  to  wit,  on  the  20th  Decern- 
^A°thl^  ier,   1822,  aforesaid,  in  the  parish  of,  &c.,  in  the  county 

county  court  of  the  said  sheriff,"  by  re-fa-lo,  &c.;  and  it  appearing  that  at  the  time  of 
the  remoral,  the  sheriff  who  had  taken  the  replerin  bond,  was  out  of  office : — ^Held,  no 
variance,  and  that  the  word ''  said''  might  be  rejected  as  surplusage. 

The  condition  of  a  replevin  bond  for  prosecuting  the  plaint  **  with  effect,**  means 
prosecuting  it  **  with  guccest  ;**  and,  therefore,  if  a  plaintiff  in  replevin  fails,  the  bond  is 
brokeuy  and  the  defendant  is  not  restrained  from  suing  on  the  bond,  though  he 
omits  to  sue  out  a  writ  de  retomo  habendo,  and  cause  elongata  to  be  returned  thereon. 

If  the  defendant  in  replevin  elects  to  proceed  on  the  stat.,  17  C.2,  c.  7,  he  is  not  con- 
fined to  his  execution  under  that  statute,  but  may  sue  the  sureties  on  the  replevin  bond, 
or  the  sheriff  in  an  action  on  the  case,  for  negligence  in  losing  the  bond. 
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of  Carmarthen,  in  a  certain  closei  called  WhUe  Hallf  ia26. 
took  and  detained  certain  cattle,  goods^  and  chattels,  (set 
forth  and  described),  of  one  Evan  Trehame,  then  being  on 
the  said  last  mentioned  premises,  of  great  value,  to  wit, 
of  the  yalue  of  200/.,  for  the  sum  of  97/.  10s.  then  due 
and  owing  to  plaintiff,  as  executrix,  as  aforesaid,  for  rent ; 
that  the  said  E.  Trehame,  afterwards,  and  within  the 
space  of  fi?e  days  then  next  ensuing,  to  wit,  on  the  said 
23d  December,  1822,  to  wit,  at,  &c.,  made  his  plaint  to 
defendant,  then  being  sheriff  of  the  said  county  of  Car- 
marthen, out  of  the  county-court  of  the  $aid  sheriff',  of  the 
taking  and  unjustly  detaining  of  the  said  goods  and  chat- 
tels of  the  said  Evan  Trthame  by  the  plaintiff,  and  the 
said  D.  Evans  and  jR.  Jones ;  and  pibyed,  that  the  said 
cattle,  goods  and  chattels,  might  be  forthwith  replevied  by 
the  said  sheriff,  and  delivered  to  him,  the  said  Evan ;  and 
thereupon  the  defendant,  so  being  sheriff  of  the  said  county 
of  Carmarthen  aforesaid,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  did  take  from  the 
said  Evan,  and  two  persons,  to  wit,  J.  Haines,  and  J. 
Trehame,  as  two  responsible  sureties,  a  bond,  in  double 
the  value  of  the  said  cattle,  goods  and  chattels,  to  wit,  in 
the  sum  of  184/.  V7s.  6d.,  bearing  date  the  23d  December, 
conditioned  for  the  appearance  of  the  said  Evan  at  the 
next  county-court,  after  the  date  of  the  said  writing  obli- 
gatory ;  to  be  holden  and  kept  for  the  county  of  Carmar* 
then,  and  for  his  prosecuting  there  with  effect  his  suit, 
which  he  had  commenced  against  the  said  Frances  Keeble 
Perreau,  and  the  said  D.  Evans  and  R.  Jones,  for  the 
taking  and  unjustly  detaining  the  cattle,  goods  and  chattels 
m  the  said  condition  mentioned,  being  the  cattle,  goods  and 
chattels  so  distrained,  as  last  aforesaid,  and  for  making  a  re- 
turn of  the  said  last  mentioned  cattle,  goods,  and  chattels,  if 
a  return  thereof  should  be  adjudged:  and  thereupon  the  de- 
fendant, so  being  sheriff,  &c.,  at  the  prayer  of  the  said  Evan, 
replevied  and  made  deliverance  of  the  said  cattle,  goods, 
and  chattels,  to  the  said  Evan,  and  he  afterwards  appeared 


Perreau 

V, 
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1826.         ^^  ^^^  ^^^^  county-court,  held  for  the  said  county  of  Car-- 
marthen,  and  in  the  same  court,  without  the  writ  of  our 
lord  the  King,  leTied  his  plaint  against  the  said  Frances 
Bevait.        Keeble,  Damd,  and  Reee,  for  the  taking  and  unjustly  de- 
taining the  said  cattle,  goods  and  chattels  of  the  said 
Evan,  and  found  pledges,  as  well  for  prosecuting  the  said 
complaint,  as  for  returning  the  said  cattle,  goods  and  chat" 
tels,  if  return  thereof  should  be  adjudged  by  law ;  which 
said  plaint  afterwards,  to  wit,  on  the  26th  day  of  March, 
1823,  was  duly  removed  at  the  instance  of  the  plaintiff, 
and  the  said  David  and  Rees,  out  of  the  county^ourt  of 
Me  SAID  sheriff  of  the  said  county  of  Carmarthen,  into  the 
court  of  great  sessions,  for  the  said  comity  of  Carmarthen, 
by  virtue  of  his  Majesty's  writ  of  recordari  facias  loque- 
lam,  returnable  before  the  justices  the  first  day  of  the 
next  sessions ;  and  thereupon  the  said  Evan  afterwards, 
to  wit,  at  the  next  great  sessions  held  for  the  said  county, 
to  wit,  on  the  7th  April,  1823,  at,  8cc.,  (the  declaration  in 
replevin,  and  the  avowry  and  recognizance  by  the  plaintiff 
and  her  bailiffs  for  rent  and  arrear,   were  then  set  out). 
The  count  then  proceeded  to  state,  that  such  proceedings 
were  thereupon  had  in  the  said  plea,  in  the  court  <^  great 
sessions,  that  afterwards,  to  wit,  on  the  14th  August,  in 
the  year  1824,  to  wit,  at,  8lc.,  before  the  aforesaid  justices, 
it  was  considered  in  and  by  Ae  said  Court,  that  the  said 
Evan,  should  take  nothing  by  his  said  writ,  but  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy,  and  that 
the  said  fiances  Keeble,  Dtxvid,  and   Rees,  should  go 
thereof  without  day,  and  that  they  should  have  a  return 
of  the  said  last-mentioned  cattle,  goods  and  chattels,  as 
by  the  record  and  proceedings  thereof  remaining  in  the 
said  court  of  our  said  lord  the  King,  of  great  sessions, 
more  fully  appears.     And  whereas,  it  was  the  duty  of  the 
defendant,  so  being  sheriff,  as  aforesaid,  and  having  so 
taken  the  said  writing  obligatory,  to   have   taken   due 
and    proper  care  thereof,  so  as   to  have   been   dble   to 
assign   the  same   to  the  plaintiff,   executrix,   as  afore- 


£A8T£R    T£EM>    SEVENTH    GEO,    IV.  76 

Baid^   in  case  the  eaine   should   become   forfeited,    and         t826. 

she  should   be    entitled  to  have  the  same  assigned    to 

her  according  to  the  form  of  the  statute  in  such  case 

made  and  provided^  and  should  require  the  same  to  be 

assigned  to  her ;  and  the  plaintiff,  executrix  as  aforesaid,  in 

fecty  says,  that  the  said  Evan  did  not  make  a  return  of 

ibe  said  cattle,  goods  and  chattels,  or  any  part  of  them,  or 

any  part  thereof,  according  to  the  form  and  effect  of  the 

said  condition  of  the  said  writing  obligatory,  but  whdly 

neglected  and  omitted  so  to  do,  and  therein  failed  and 

made  default,  whereby  the  writing  obligatory  became  and 

was  forfeited,  and  .the  plaintiff,  as  executrix,  as  afcuresaid, 

W2m  entitled,  and  was  minded,  and  was  desirous  to  have 

the  same  assigned  to  her ;  but  she  in  fact  says,  that  the 

d^endant  not  regarding  his  duly  in  that  behalf,  took  so 

fittle  care  <ii  the  said  writing  obligatory,  that  the  same  by, 

and  through  his  negligence  anddeCault,  was,  after  the  giving 

tfaeareof  to  the  defendant,  as  such  sheriff,  to  wit,  on,  &c., 

at.  Sic,  lost,  and  by  means  therecrf*,  the  plaintiff,  executrix, 

as  aforesaid,  was  hindered  and  prevented  fipom  having, 

or  obtaining  an  assignment  thv eof,  and  by  means  there^lf, 

she  has  been,  and  still  is,  hindered  and  prevented  from 

hring^bg  an  action,  or  actions,  on  the  said  las1>*mentioned 

writing  obligatory,  and  has  been,  and  isy  deprived  of  the 

means  of  recovering  the  said  arrears  of  rent,  and  the 

costs  of  the  said  action,  and  has  been  otherwise  greatly 

ii^ored  and  damnified,  to  wit,  at  Carmarthen  aforesaid. 

nea,  the  general  issue  not  guilty.     At  the  trial  before 

Burrough,  J.,  at  the  Herefordshire  summer  assizes,  1825, 

the  case  appeared  to  be  this : — On  the  23d  of  December, 

1822,  the  defendant,  being  then  sheriff  of  Carmarthemhire, 
took  fimn  Ewtu  Trehame  the  replevin  bond,  for  the  loss 
of  which,  this  action  was  brought.    On  the  26th  March, 

1823,  the  plaint  in  replevin  was  removed  by  re-fa-lo, 
from  the  county^court  into  the  court  of  great  sessions,  at 
which  time  the  defendant  ceased  to  be  sheriff.  From  the 
ific(»d  of  the  proceedings  in  the  court  of  great  sessions  it 
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1826.        appeared,  that  the  jury,  after  affirming  the  tenancy  of 

^y^"^^^       Treharne,  found  the  rent  in  arrear,  due  from  him,  to  be 
Perreau. 

V.  97/.  10s.,  and  then  assessed  the  damages  under  the  stat. 

Bevan.  jy  fj^j,^  2,  c.  7,  besides  costs,  to  the  same  amount,  being 
the  value  of  the  distress.  The  record  then  stated  a  judg- 
ment (at  common  law)  of  the  Court  to  be,  that  the  plaintiff 
in  replevin  should  take  nothing  by  his  writ,  but  that  he 
and  his  pledges  to  prosecute,  should  be  in  mercy,  and 
that  the  defendants  in  replevin  should  go  without  day, 
and  that  they  should  have  a  return  of  the  goods  and 
chattels  to  hold  them  irreplevisable  for  ever.  It  then 
gave  judgment  upon  the  stat.  17  C4r.  2,  c.  7,  that  the 
defendants  in  the  replevin  should  recover  against  the 
plaintiff  in  the  replevin  972.  105.^  the  arrears  of  rent, 
and  139/.  175.  for  costs,  and  that  the  defendants  should 
have  execution  thereof.  It  appeared  also  from  the  record, 
that  the  Court,  upon  the  prayer  of  the  defendants  in  re- 
plevin, granted  a  writ  of  fieri  facias  to  the  sheriff  of 
Carmarthen,  to  levy  the  sum  of  237/.  7$,,  the  amount  of 
rent  and  costs.  Evidence  was  then  given,  that  a  writ  of 
fieri  facias  had  issued,  and  that  the  defendant  had  re- 
turned thereon,  nulla  bona ;  but  there  was  no  proof  that 
any  writ  de  retorno  habendo  had  been  issued.  It  further 
appeared,  that  upon  application  being  made  to  the  de- 
fendant's agent  to  assign  the  replevin  bond,  he  admitted 
that  it  could  not  be  found,  and  was  in  fact  lost.  On  the 
part  of  the  defendant  three  objections  were  taken;  first, 
a  variance  between  the  declaration  and  the  evidence,  for 
in  the  former  it  was  averred  that  the  plaint  was  removed 
out  of  the  county-court  of  the  said  sheriff  of  the  county  of 
Carmarthen,  and  the  defendant  being  the  only  person 
described  therein,  as  the  sheriff,  that  allegation  imported 
that  the  plaint  was  removed  out  of  the  county-court  o/' 
the  defendant,  whereas,  according  to  the  evidence,  the 
defendant  had,  at  that  time,  ceased  to  be  sheriff;  second, 
that  the  action  could  not  be  supported  inasmuch  as  the 
plaintiff  had  sustained  no  injury  by  the  loss  of  the  re- 
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plevin   bond,  because  the    bond   could    not  have  been        i826. 
enforced  upon  the  judgment  until    a  writ   de  retomo 
habendo  had  been  issued,  and  a  return  of  elongata  made  v. 

thereon ;  and  third,  that  the  defendant  in  the  replevin  ^^^vam. 
having  elected  to  proceed  under  the  stat.  17  Car,  2,  c.  7, 
she  was  confined  to  her  execution  under  that  statute,  and 
was  estopped  from  proceeding  afterwards,  either  against 
the  sheriff  or  against  the  sureties  upon  the  replevin  bond. 
The  learned  Judge  overruled  all  these  objections,  holding, 
first,  as  to  the  variance,  that  the  word  *'  said*'  might  be 
rejected  as  surplusage,  the  substance  of  the  allegation 
being,  that  the  replevin  had  been  removed  out  of  the 
county-court ;  second,  that  as  Trehame,  the  plaintiff  in 
the  replevin,  had  not  prosecuted  bis  suit  with  effect,  i.  e. 
successfully,  the  present  plaintiff  became  damnified  by  the 
loss  of  the  replevin  bond,  and  that  it  was  not  necessary 
for  her  to  have  sued  out  a  writ  de  retomo  habendo  to 
enable  her  to  maintain  this  action;  and  third,  that  the 
plaintiff  was  not  estopped  by  proceeding  under  the  statute, 
17  Car.  2,  c.  7,  but  still  had  her  remedy  upon  the  re- 
plevin bond,  or  against  the  sheriff  for  his  negligence  in 
losing  it,  whereby  she  lost  her  remedy  upon  the  bond. 
The  Jury  accordingly,  under  his  Lorship's  directions,  found 
their  verdict  for  the  plaintiff,  damages  184/.  17s.  6d.^ 
but  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Russell  accordingly  obtained  a  rule  nisi  for  that  pur- 
pose, in  Michaelmas  term  last.  At  the  sittings  under  the 
king's  warrant  before  last  Hilary  term,  {Holroyd,  J.,  and 
Littledale,  J.,  only,  being  present]  cause  was  shewn  against 
the  rule,  by 

W.  E.  Taunton.  First;  as  to  the  supposed  variance, 
the  question  is,  whether  the  averment  in  the  declaration, 
that  the  plaint  in  the  replevin  was  removed  "  out  of  the 
county-court  of  the  said  sheriff'  of  the  said  county  of  Car- 
marthen "refeTS  to  some  individual  sheriff,  or  only  the  sheriff 
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1836.        of  the  county  of  Carmarthen,  whoever  that  sherifF  might 

y^-'^'      be.    Now  it  is  quite  obvious,  that  this  allegation  has  refer- 
Perbeau  1  '  & 

V.  ence  to  the  office  of  sheriff,  and  not  the  individual  sheriff* 

Bevan.  ijij^g  substance  of  the  averment  is,  that  the  plaint  was  re* 
moved  out  of  the  county-court ;  and  ^as  it  is  perfectly 
immaterial  who  the  individual  sheriff  was  at  the  time  it 
was  removed,  the  word  ''  said/'  may  be  rejected  as  sur- 
plusage. All  that  was  material  to  be  proved  here,  was  cor-^ 
rectly  averred,  namely,  that  the  plaint  was  removed  out  of 
the  county-court.  The  case  of  Bushy  v.  Wa(s<m  (a),  is  a 
strong  authority  on  this  point;  but  the  recent  case  of 
Draper  v.  Garratt  (fi),  is  decisive.  That  was  an  action 
against  the  sheriff  for  taking  insufficient  pledges  in  a  re- 
plevin, and  the  declaration  professing  to  set  out  the  record 
in  the  replevin  suit,  averred  under  a  videlicit,  that  the 
plaint  in  the  county-court  was  levied  before  A.  B.,  C, 
and  X).,  as  suitors ;  and  although  it  appeared  from  the 
record  itself,  that  it  was  levied  before  E.,  F.,  G.,  and  if., 
the  Court  held  the  variance  immaterial  (c).  Then  as  to 
the  second  objection,  the  gist  of  this  action  is  the  negli- 
gence of  which  the  defendant  has  been  guilty  in  executing 
his  office,  and,  therefore,  whether  th^  plaintiff  had  or  had 
not  sued  out  a  writ  de  retomo  habendo,  and  caused  a  return 
t>f  elongata  to  be  made  thereon,  is  wholly  immaterial. 
Such  an  objection  does  not  lie  in  the  mouth  of  the  sheriff 
as  an  answer  to  his  negligence  in  losing  the  bond.  It 
would  more  properly  apply  to  an  action  against  the  sureties 
on  the  replevin  bond,  because  then  it  must  be  shewn  that 
there  has  been  a  breach  of  the  bond ;  but  as  applied  to 
this  case,  the  objection  is  unintelligible.  In  this  case  it  is 
sufficient  for  the  plaintiff  to  shew,  that  she  has  sustained  an 
injury  by  the  loss  of  the  replevin  bond  ;  and  this  is  mani- 
fested  by  shewing  that  the  conditions  of  the  replevin  bond 

(a)  2  Sir  W.  Bl.  1050.  235.     Philips  v.  Shaw,  4  B.  &  A. 

(6)  Ante,  vol.  iii.,  226.      2  B  &  435.    Judge  v.  Morgan,  13  East, 

C.  2.  557.      Tippet  V.   Heame,    Ante, 

(c)  See  King  v.  Tippet,  1  T.  R.  vol  i.  266. 
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have  been  broken.  These  conditions  are  threefold ;  first,  i826. 
for  the  appearance  of  the  plaintiff  in  replevin ;  second,  to 
make  return  of  the  goods  and  chattels  distrained;  and 
third,  that  he  prosecutes  his  suit  with  effect.  Now  a 
breach  of  any  one  of  these  conditions  is  a  sufficient  cause 
of  action.  Here  it  appeared  that  the  plaintiff  in  replevin 
did  not  prosecute  his  suit  with  effect,  and  therefore  his 
bond  was  broken.  If,  therefore^  by  reason  of  the  ioss  of 
the  bond,  the  present  plaintiff  was  prevented  from  suing 
the  sureties,  she  sustains  a  damage,  and  must  seek  her 
remedy  against  the  sheriff.  It  is  no  excuse  for  the  sheriff 
to  say^  that  no  writ  de  retomo  habendo  has  been  sued  out. 
Here  the  bond  was  forfeited  by  the  plaintiff  in  replevin  not 
prosecuting  his  ^suit  with  effect.  Prosecuting  with  effect j 
means  prosecuting  with  success ;  Morgan  v.  Griffith  (a), 
DukerfOrmondy.  Bierly  (i),  and  Tumor  v.  Turner  (c).  It 
is  clear  that  the  conditions  of  the  replevin  bond  are  inde- 
pendenti  and  any  one  being  broken,  that  will  give  a  cause 
of  action  on  the  bond ;  Dias  v.  Freeman  {d),  Gwiltim  v. 
Holbrook  (e).  Judgment  being  given  against  the  plaintiff 
in  replevin,  he  did  not  prosecute  with  effect,  and,  therefore, 
the  bond  being  forfeited,  the  defendant  in  replevin  would 
have  had  a  cause  of  action,  of  which  she  has  been  deprived 
by  the  negligence  of  the  defendant  in  losing  the  bond. 
This  is  decisive  to  shew  that  the  defendant  is  liable  to  the 
plaintiff  for  the  injury  she  has  thus  sustained.  Thirdly,  if 
the  plaintiff  would  have  a  right  of  action  on  the  bond,  if  it 
had  been  assigned  to  her,  and  by.  reason  of  the  loss  of  the 
bond,  the  sheriff  would  be  liable  to  her  for  negligence,  the 
question  is,  whether,  having  elected  to  proceed  under  the 
statute  17  Car.  2,  c.  7,  she  is  estopped  from  proceeding  in 
this  action.  It  is  clear,  that  the  object  of  that  statute 
was  to  give  a  more  effectual  remedy  for  recovering  rent  in 

(a)  7  Mod.  380.  93  &94. 

(b)  Carth.  519.  (d)  5  T.  R.  195. 

(c)  4' J.  B.  Moore,  G06.    2  B.  &  (e)  1  B.  &  P.  410. 
B.  107.  See  Adams  on  Ejectment, 
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1626.        arrear^  in  addition  to  the  old  common  law  judgment  in 
replevin.     There  is  no  exception  in  that  statute  a3  to  com- 
mon law  judgments^  and  it  is  not  limited  to  the  cases 
where  the  judgment  shall  be  at  common  law.  The  plaintiflT^ 
therefore,  was  not  ousted  of  her  common  law  remedy^and  she 
might  have  sued  on  the  replevin  bond^  notwithstanding  the 
proceeding  under  the  statute.    The  case  of  Tumor  v.  Tur-^ 
ner  {a\  is  an  express  authority  on  this  point.    There  it  was 
held,  that  if  judgment  be  given  against  the  plaintiff  in 
replevin  for  not  prosecuting  his  suit  with  effect,  his  sureties 
on  the  bond  will  be  answerable  to  the  avowant,  notwith- 
standing he  has  afterwards  proceeded  on  the  17  Car.  2,  c. 
7,  s.  2,  and  obtained  a  judgment  under  a  writ  of  inquiry 
in  pursuance  of  that  statute,  to  recover  the  arrearages  of  rent 
and  costs.     It  is  true,  that  in  Cooper  v.  Sherbrooke  (b), 
Bathurst,  J.,  is  reported  to  have  said,  that  '^  the  legislature 
intended  by  the  statute  17  Car,  2,  that  the  proceeding  on 
that  statute  by  writ  of  enquiry,  fieri  facias  and  elegit, 
should  be  final  for  the  avowant,  to  recover  his  damages, 
and  that  the  plaintiff  was  to  keep  his  cattle,  notwithstand- 
ing the  course  of  a  writ  de  retomo  habendo  ;**  and  in  TidiPs 
Practice  (c),  it  is  also  said,  that  **  if  the  defendant  proceed 
upon  the  statute  17  Car.  2,  c.  7,  for  the  arrearages  of  rent 
and  costs,  he  cannot  have  a  writ  of  retomo  habendo ;  nor 
consequently  proce^  against  the  pledges  on  account  of  the 
plaintiff's  not  making  a  return  of  the  cattle  or  goods,  nor 
as  it  seems  against  the    sheriff  for   taking  insufficient 
pledges;''  but  these  dicta  were  brought  under  the  notice  of 
the  Court,  and  fully  considered  in  Tumor  v.  Turner,  and 
adjudged  not  to  be  law.     In  a  MS.  case  of  Dunn  v. 
Dunbar,  in  King's  Bench,   Hil.  1820,  the  doctrine  laid 
down  in  the  Common  Pleas,  in  Tumor  v.  Turpier,  was 
adopted  and  acted  upon.     Another  authority  cited  in  sup- 
port of  this  third  objection,  was  Combe  v.  Cole,  Hil.  10 
Geo.  2,  referred  to  in  Com.  Dig.  Pleader,  3  X.  31.  What- 

(a)  4  J.  B.  Moore,  606.    2  B.  (b)  2  Wib.  117. 

&  B.  107.  (c)  Tidd,  1079.  Ed.  Bdi. 
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ever  may  have  been  the  circumstances  of  that  case,  it  was  1826. 
decided  before  the  statute  11  Geo.  2,  c.  19,  s.  22,  and 
certainly  forms  no  part  of  the  original  Digest  of  Lord  C.B. 
Canons.  The  present  case  cannot  be  distinguished  from 
Tutmor  ▼.  Turner,  and  Dunn  v.  Dunbar,  and,  consequently^ 
as  the  plaintiff  is  not  concluded  by  electing  to  proceed  on 
the  statute  17  Car.  2,  she  has  her  remedy  against  the  de- 
fiendant  for  his  negligence  in  losing  the  replevin  bond,  upon 
which  she  would  have  had  a  right  of  action  against  the 
muetieB,  had  it  been  assigned  to  her. 

Campbell,  R.  V.  Richards,  and  John  Evans,  on  the 
same  side,  were  stopped  by  the  Court. 

Russell,  Archbold,  and  Chilton,  in  support  of  the  rule. 
The  objection  on  the  ground  of  variance  has  not  been 
answered  on  the  other  side,  nor  do  the  authorities  cited 
remove  the  difficulty.     It  is  submitted  that  the  averment 
in  the  declaration,  that  the  plaint  was  removed  out  of 
the  county-court  of  the  said  sheriff,  applies  to  the  de- 
fendant in  his  individual  and  personal  character.     From 
the  beginning  to  the  end  of  the  declaration,  the  defendant 
is  charged  with  laches  as  sheriff  of  the  county  of  Car- 
marihen.    The  third  count  begins  by  stating,  that  the 
said  Evan  made  his  plaint  to  the  defendant,  then  being 
Aeriff  of  the  said  county  of  Carmarthen,  out  of  the 
county-court  of  the  said  sheriff/  and   prayed  that  the 
cattle,   &c.,  might  be  forthwith  replevied  by  the  said 
sheriff;  and  thereupon  the  defendant  so  being  sheriff  ol  the 
said  county,  did  take  a  bond,  &c.,  so  that  throughout, 
the  defendant  is  spoken  of  in  his  persoi^al  capacity,  and 
he  is  identilBed  with  his  office  of  sheriff,  and  it  alleges 
that  he,  in  his  individual  character,  held  the  court  out  of 
which  the  plaint  was  removed.   This  is  matter  of  descrip- 
tion, and  therefore  ought  to  have  been  strictly  proved, 
which  distinguishes  this  from  the  cases  of  Bushy  v.  Wat- 
ion,  and  Draper  iv.  Garratt.    The  plaintiff  professes  to 
VOL.  vni.  G 
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1826.         describe  the  coait  oat  of  which  the  plaint  was  removed, 
p^'^"^''      and  avers  that  it  was  removed  oat  of  the  defemJanfs  ooait, 
r.  whereasy  in  foct,  he  was  not  sheriff  at  the  time  of  the  re- 

moval.      In    the    Deam  and  Chapter  of   Rochester  v. 
Pierce  (a),  which  was  an  action  for  nse  and  occnpatioa, 
it  was  held,  that  if  the  name  of  the  present  dean  is  men-  ' 
tioned  at  the  beginning  of  the  declaration,  and  it  is  aftei^ 
wards  said  that  the  occupation  was  **  by  the  permission  of 
the  said  dean/*  and  it  appears  in  evidence  that  the  de- 
fendant occupied  only  in  the  time  and  by  the  p^mission 
of  ?L  former  dean,  the  variance  is  fatal.     Here  the  plaintiff 
having  undertaken  to  allege  that  the  plaint  was  removed 
out  of  the  defendant's  court,  she  was  bound  to  prove  it ; 
Bevan  v.  Jones  {b),  Bromfield  v.  Jones  (c).     Seomd,  this 
action  is  not  maintainable,  inasmuch  as  the  breach  of  the 
replevin  bond,  as  alleged   in  the  declaration,  was  not 
proved  at  the  triaL     It  is  not  denied  that  a  breach  of  any 
one  of  the  conditions  of  a  replevin  bond  would  be  suffi- 
cient, because  the  conditions  are  independent ;  but  if  the 
plaintiff  selects,  and  relies  upon  a  particular  breach,  she  is 
bound  to  prove  it.     Now,  the  breach  assigned  in  this  de- 
claration is,  that  Evan  Trekarne,  the  plaintiff  in  the  re- 
plevin,   did  not  make  a  return  of  the  cattle  distrained. 
The  declaration  avers  that  it  was  the  duty  of  the  defend- 
ant, as  sheriff,  to  take  care  of  the  replevin  bond,  in  otder 
that  it  might  be  assigned  to  the  plaintiff;  and  then  assigns 
as  the  breach  of  the  bond,  that  Trehame  did  not  make  a 
return  of  the  cattle,  8cc.,  whereby  the  bond  became  for- 
feited.   This  breach  was  not  proved,  inasmuch  as  it  was 
not  shewn  that  the  plaintiff,  in  order  to  have  a  return  of 
the  cattle,  &c.,  had  sued  out  a  writ  de  retomo  Hiabendo. 
*     The  goods  could  not  be  returned  until  the  writ  de  retomO 
had  been  sued  out ;  and,  therefore,  the  breach  assigned  is 
not  sustained.     It  is  said,  on  the  other  side,  that  as  the 
plaintiff  in  replevin  did  not  prosecute  his  suit  with  effect, 

(a)  1  Camp.  466.  (c)  Ante,  toI.  ri.,  500.    4  B.  & 

(6)  Ante,  toI.  w\.,  483.    4  B.  C.  380. 

&  C.  403. 
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that  allegation  in  the  declaration  is  sufficient.  But  it  is  1826. 
submitted,  that  the  meaning  of  that  condition  in  the  re- 
plevin bond,  is  not  that  the  party  shall  prosecute  it  with 
success,  but  that  he  shall  prosecute  it  to  final  judgment ; 
and  if  so,  then  there  is  no  breach  of  that  condition,  be- 
cause Trehame  did  prosecute  the  replevin  to  final  judg- 
ment. The  authorities  cited  on  the  other  side  do  not 
militate  against  this  proposition,  and  there  is  no  case  that 
has  decided  that  prosecuting  a  replevin  with  effect,  means 
prosecuting  with  success.  This  being  an  action  against 
the  sheriff  for  negligence  in  not  having  the  replevin  bond 
to  assign'  it,  in  consequence  of  a  breach  of  some  of  the 
conditions  by  the  plaintiff  in  replevin,  before  such  an 
action  can  be  maintained,  it  must  be  shewn  that  the 
plaintiff  has  been  damnified.  Now  it  does  not  appear 
that  she  has  been  damnified,  because  it  is  not  proved  that 
she  has  sued  out  a  writ  de  retomo  habendo,  with  elongata 
returned  thereon  by  the  sheriff.  In  proceedings  against 
bail  to  an  action,  there  is  no  doubt  that  a  capias  ad  satis- 
faciendum must  first  be  sued  out  and  returned  non  est 
inventus,  before  steps  can  be  taken  against  the  bail  on  the 
bond.  So  here,  the  plaintiff  was  bound  to  sue  out  a  writ 
de  retomo  habendo,  before  she  could  have  any  remedy 
on  the  replevin  bond.  Suing  out  the  writ  de  retomo  was 
a  condition  precedent ;  and  therefore,  she  has  no  remedy 
against  the  defendant  for  an  injury  which  she  does  not 
prove  she  has  sustained.  As,  therefore,  the  breach  assigned 
was  not  proved,  this  action  is  not  maintainable.  Thirdly, 
the  plaintiff  is  barred  of  her  action  against  the  sheriff, 
by  having  elected  to  proceed  under  the  statute  17  Car.  2, 
c.  7.  She  had  one  of  two  remedies,  either  to  proceed  at 
common  law  for  a  retum  of  the  cattle,  or  under  the  statute 
for  the  arrearages  of  rent  and  costs,  but  she  cannot  have 
both.  There  is  great  good  sense  in  what  is  laid  down  in 
Tidd's  Practice  (a),  where  it  is  said,  "  If  the  defendant 
proceed  upon  the  statute  17  Car.  2,  c.  7,  for  the  arrear- 

(fl)  8  Ed.  1079. 

g2 


Perreau 


84  CASES    IN    THE    KINg's   BENCH, 

1826.         ages  of  rent  and  costs,  he  cannot  have  a  writ  de  retomo 
habendo ;  nor,  consequently,  proceed  against  the  pledges, 
tir  on  account  of  the  plaintiflF's  not  making  a  return  of  the 

Bevan.  cattle  or  goods,  nor,  as  it  seems,  against  the  sheriflF  for 
taking  insufficient  pledges."  Here  the  plaintiff  has  elected 
to  proceed  under  the  statute,  and  therefore  she  is  concluded. 

HoLROYD,  J. — Upon  the  question  of  variance  our  minds 
are  made  up.  On  the  other  points.  Tumor  v.  Turner  does 
not  appear  to  be  distinguishable  from  the  present  case,  but 
we  shall  take  time  to  consider  of  those  points,  before  we 
give  judgment.  The  objection  on  the  ground  of  variance,  is 
clearly  not  sustainable,  especially  on  the  authority  of  the 
late  case  of  Draper  v.  Garratt,  The  averment  that  the 
plaint  was  removed  out  of  the  county-court  of  the  said  she- 
rifFis  not  an  allegation  of  description,  but  of  substance  only ; 
and  it  appears  to  me,  that  it  was  sufficiently  proved.  The 
declaration  states,  that  the  plaintiff  in  replevin  made  his 
plaint  to  the  defendant,  then  being  sheriff*  of  the  said 
county  of  Carmarthen,  out  of  the  county-court  of  the 
said  sheriff,  of  the  taking  and  unjustly  detaining  of  the 
said  goods  and  chattels  of  the  said  Evan  by  the  plaintiff*, 
and  the  said  David  and  Rees,  and  prayed  that  the  said 
cattle,  goods  and  chattels,  might  be  forthwith  replevied  by 
the  said  sheriff*,  and  delivered  to  him,  the  said  JEvan. 
The  substance  of  this  allegation  is  only,  that  there  had. 
been  a  plaint  levied  in  the  county-court  of  Carmarthen, 
by  Evan  Trehame,  without  professing  to  specify  what  par- 
ticular sheriff*  presided  in  the  county-court.  It  then  goes 
on  to  state,  that  the  plaint  was  afterwards  duly  removed 
on  such  a  day,  at  the  instance  of  the  plaintiff  and  the  said 
•  David  and  ReeSf  out  of  the  county-court  of  the  said  she- 
riff*. The  word  *'  said "  there,  does  not  necessarily  mean 
the  defendant,  as  an  individual  sheriff,  distinguishing  him 
from  the  sheriff*  of  any  other  county.  If,  indeed,  this 
could  be  considered  as  a  description  of  the  sheriff*  of  a 
different  county,  it  might  be  treated  as  a  variance ;  but  as 
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it  seems  to  me  that  the  substance  of  the  allegation  is^  that  i826. 
the  plaint  was  removed  out  of  the  county-court,  and  as 
that  fact  was  estabUshed  in  evidence^  the  variance  is  im- 
material ;  and,  at  all  events,  the  word  ^'  said  "  may  be 
rejected  as  surplusage.  The  late  case  of  Draper  v.  Gar- 
rati,  is  decisive  upon  this  point ;  and  our  present  determi- 
nation also  derives  confirmation  from  the  decisidh  in  Bushy 
V.  Watson,  where  a  declaration  for  maliciously  indicting 
at  the  general  quarter  sessions,  instead  of  the  general  ses- 
sions, was  held  to  be  sufficient.  On  the  authority  of  these 
two  cases,  I  think  the  variance  here  is  not  fatal.  The  al- 
i^ation,  that  the  plaint  was  levied  in  the  county-court, 
was  proved,  and  the  subsequent  allegation,  that  it  was 
removed  out  of  the  county-court  of  the  said  sheriff^  must 
be  taken  to  mean  the  office,  and  not  the  individual ;  and 
assuming  the  word  ^^  said  "  to  make  any  difference^  I  think 
it  may  be  rejected. 

LiTTLEDALEy  J. — I  am  of  the  same  opinion.  The  facts 
proved  here  are  not  inconsistent  with  the  allegation  in  the 
declaration,  because  the  substance  of  the  allegation  is  re- 
ferable to  the  office,  and  not  to  the  individual  sheriff;  and 
it  is  wholly  immaterial  who  the  individual  sheriff  was  who 
presided  in  the  county-court  at  the  time  the  plaint  was  re- 
moved. But,  at  all  events,  I  think  the  word  ^'  said  "  may 
be  rejected  as  surplusage ;  and  then  the  averment  will 
have  been  most  satisfactorily  proved. 

Cur  adv.  vult, 

HoLROYD,  J.,  this  day  delivered  judgment  on  the 
other  points.  This  was  a  motion  for  a  new  trial,  and  came 
on  to  be  argued  before  my  brother  Uitledale  and  myself,  * 
on  Thursday,  the  19th  January  last,  at  the  sittings  before 
Hilary  term,  and  the  following  is  our  joint  judgment  upon 
the  case.  It  was«an  action  against  the  late  sheriff  of 
Carmarthen,  tried  before  Burrough,  J.,  at  the  last  sum- 
mer assizes  for  Herefordshire.    A  verdict  was  found  for 
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1826.  the  plaintiff,  damages,  184/.  175.  6d.  The  action  was  for 
negligence  in  the  execution  of  his  office  of  sheriff,  and  the 
questions  made  at  the  trial,  and  upon  which  a  rule  was 
granted  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted,  arose 
upon  the  third  count.  That  count  was  for  negligence  in 
the  defendant,  as  sheriff,  in  losing  a  replevin  bond  taken 
by  him  upon  a  distress  for  rent  due  to  the  plaintiff,  as  exe- 
cutrix, by  which  she  was  prevented  from  having  an  as- 
signment thereof,  and  suing  thereon  as  she  would  have 
been  entitled  to  do.  One  of  these  questions  was  a  ques- 
tion of  variance,  which  the  Court  (my  brother  LittledaU 
and  myself)  disposed  of,  and  over-nided  upon  the  argu- 
ment, when  cause  was  shewn  against  the  rule  for  a 
nonsuit  or  new  trial,  and  therefore  I  shall  take  no  further 
notice  of  it.  The  other  question  was,  whether  upon  that 
third  count,  as  framed,  and  the  proof  in  support  thereof, 
that  was  given  at  the  trial,  the  action  was  maintainable. 
[After  stating  that  count  the  learned  Judge  proceeded]. 
When  the  record  of  these  proceedings  in  replevin  was  pro- 
duced and  proved  at  the  trial,  it  appeared  by  it,  that  upon 
the  jury  giving  their  verdict  in  favour  of  the  present 
plaintiff,  and  her  bailiffs,  the  three  defendants  in  that  suit, 
the  jury,  at  the  prayer  of  those  defendants,  according  to 
the  Stat.  17  Car.  2,  having  proceeded  to  inquire  concern- 
ing the  arrears  of  rent,  and  the  value  of  the  distress,  found 
the  arrears  to  be  97/.  10^.,  and  that  the  true  value  of  the 
distress  was  also  97/.  10^.;  and  therefore,  not  only  the 
common  law  judgment  was  given  against  the  plaintiff  in 
replevin,  of  nil  capiat  per  breve,  and  his  pledges  to  prose- 
cute being  in  mercy,  and  the  defendants  in  replevin  thereof 
going  without  day,  and  the  judgment  pro  retomo  habendo, 
but  also  judgment  according  to  the  above  statute  of  Car. 
2,  for  the  said  arrears  of  rent  97/.  10s.,  and  139/.  175. 
costs,  in  the  whole  237/.  7«. ;  and  thai  the  defendants  in 
replevin  have  execution  thereof.  The  record  also  contained 
the  entry  of  a  prayer  by  the  defendants  in  replevin,  of  a 
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fieri  facias  to  the  sheriff  of  Carmarthenshire,  to  levy  the 
above  arrears  of  rent  and  costs,  and  that  it  was  granted  to 
them,  returnable  before  the  justices  of  the  said  court  of 
great  sessions,  on  the  first  day  of  the  then  next  great  ses- 
sions, to  be  holden  in  and  for  the  said  county.  Besides 
this  award  of  execution,  it  was  also  proved  at  the  trial, 
that  a  fieri  facias  issued,  which  was  returned  by  the  she- 
riff nulla  bona,  and  there  was  no  proof  that  any  writ  de 
retomo  habendo  had  been  issued  upon  the  judgment. 
And  it  was  objected  at  the  trial,  first,  that  the  action,  there- 
f<Nfe  was  not  maintainable,  on  the  ground,  that  the  replevin 
bond  could  not  have  been  enforced  upon  the  judgment,  as 
set  forth  in  the  third  count  above  stated,  previous  to  the 
issuing  of  a  writ  de  retomo  habendo,  and  a  return  of 
dongata  thereon;  and,  consequently,  that  the  plaintiff 
had  sustained  no  injury  on  which  to  maintain  an  action 
against  the  sheriff  for  the  loss  of  the  replevin  bond ;  and, 
secondly,  that  the  avowant  having  elected  to  proceed  under 
the  Stat.  17  Car.  2,  c.  7,  could  neither  proceed  against  the 
riieriff,  nor  upon  the  replevin  bond,  but  was  confined  to 
his  execution  under  the  statute. 

With  regard  to  the  first  of  these  two  grounds  of  objec- 
tion, the  want  of  a  writ  de  retomo  habendo,  and  a  return 
of  elongata  thereon,  it  appears  to  us,  that  a  writ  de  re- 
tomo habendo  and  a  retum  of  elongata  thereon,  were  not 
necessary  to  enable  the  plaintiff  to  put  the  replevin  bond 
in  suit  against  the  obligors,  in  case  the  same  had  not  been 
lost,  but  had  been  assigned  to  her;  and  that  the  judgment 
as  stated  in  the  third  count  with,  and  even  without,  the 
averment  in  that  count,  that  the  plaintiff  in  replevin  did 
not  make  a  return  of  the  cattle,  &c.,  pursuant  to  the  con- 
dition of  the  bond,  and  without  any  averment  of  a  writ  de 
retomo  habendo,  and  a  retum  of  elongata  thereon,  shewed 
sufficiently  a  breach  of  the  condition  of  the  bond  on 
which  the  plaintiff  in  this  suit  might  maintain  an  action 
against  the  sureties,  in  case  the  replevin  bond  had  been 
assigned  to  her ;  and,  consequently^  an  action  against  the 


87 


1826. 


88  CARES   IN    THE    KING's    BENCH, 

1826.  sheriff  for  his  negligence  in  the  loss  of  the  bond.  This  is 
fully  established  by  the  several  cases  that  have  been  de- 
cided upon  the  subject.  If  the  bond  in  question  had 
been  simply  conditioned  for  a  return  of  the  distress,  if  a 
return  should  be  adjudged,  without  more,  there  might  have 
been  something  in  the  objection,  but  this  is  a  case  in 
which  the  bond  was  taken  pursuant  to  the  stat.  11  Geo.  2, 
c.  19,  s.  23,  as  all  others  ought  now  to  be,  and  conditioned 
not  merely  for  making  such  retium,  if  it  should  be  adjudg- 
ed, but  also  for  prosecuting  the  suit  with  effect ;  and  the 
condition  of  the  bond  is  broken,  and  the  bond  forfeited, 
as  well  by  not  prosecuting  the  suit  with  effect,  as  by  a  de- 
fault of  making  a  return  of  the  distress  on  such  return  be- 
ing adjudged,  eacfa'part  of  the  condition  being  independent 
of  the  other,  and  the  bond  forfeited  by  a  failure  in  either. 
The  failure  of  prosecuting  the  suit  with  success  is,  we 
think,  a  failure  of  prosecuting  the  same  with  effect,  and 
this  was  so  even  before  the  stat.  11  Geo.  2,  c.  19.  In 
Chapman  v.  Butcher  (a),  in  an  action  on  a  similar  bond, 
the  defendant  pleaded  that  he  had  prosecuted  a  suit  with 
effect  in  the  court  below,  but  that  a  writ  of  error  was 
brought  in  the  King's  Bench,  where  the  judgment  was  re- 
versed ;  to  which  the  plaintiff  replied,  that  the  judgment 
in  the  King's  Bench  also  was,  that  the  plaint  in  the  court 
below  should  abate,  and  that  there  should  be  a  return  irre- 
pleviable. On  demurrer  to  this  repUcation,  on  which 
other  objections  were  made,  [namely,  the  unlawfulness  of 
the  bond,  because  it  was  alleged,  that  pledges  ought  to 
have  been  taken,  and  not  a  bond,  and  that  the  condition 
did  not  extend  to  any  judgment  of  retomo  habendo,  in 
any  Courts  but  only  in  the  court  below  where  the  plaint 
was  levied,  and  the  judgment  of  that  court  was  then 
reversed],  judgment  was  given  for  the  plaintiff  in  the 
suit  on  the  replevin  bond,  although  it  would  seem, 
that  the  replication  contained  no  allegation,  that  no 
such   return  was   made;     [consequently,   there  was   no 

(o)  Carth.  248. 
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breach  of  the  condition  shewn,  but  the  not  prosecuting  ib26. 
with  effect],  nor  was  there  any  allegation  that  any  writ  de 
retomo  habendo  issued,  or  that  there  was  any  return  of 
elongata  thereon,  which,  if  necessary,  ought  to  have 
been  alleged ;  but  there  was  only  an  allegation  that  the 
suit  was  not  prosecuted  with  effect  in  the  Court  above,  that 
18,  with  final  success,  and  that  a  return  irrepleviable  was 
there  adjudged.  And  in  a  later  case,  since  the  stat.  1 1 
Geo.  2,  GwilUm  v.  Holbrook  (a),  where,  in  like  manner, 
nothing  more  appeared  on  the  pleadings  beyond  the  judg- 
ment de  retomo  habendo,  on  demurrer,  judgment  was 
given  for  the  plaintiff.  It  is  true,  that  no  objection  appears 
to  have  been  made  on  that  account,  in  either  of  those  cases. 
So  in  the  Duke  of  Ormond  v.  Brierley  (b),  in  a  similar  ac- 
tion, where  it  appeared  on  the  pleadings,  that  the  plaintiff 
in  replevin  died  before  the  suit  was  determined  by  which 
the  suit  abated,  but  where  he  had  by  injunction  from  the 
Exchequer  J  hindered  the  proceedings  till  his  death,  so  that 
it  was  alleged  **  he  did  not  prosecute  his  suit  with  effect!^ 
upon  demurrer  the  defendant  had  judgment,  for  per  Holt^ 
C.  J.,  ''This  was  a  prosecution  with  effect,  because  there 
was  neither  a  nonsuit  or  verdict  against  £.  C.  (the  plaintiff 
in  replevin),  and  so  it  is  on  a  recognizance  on  a  writ  of 
error,  which  is  also  to  prosecute  with  effect,  if  the  plaintiff 
is  not  nonsuit,  nor  the  judgment  affirmed,  the  recogni- 
zance is  not  forfeited/'  This  shews  that  Lord  ifo/^'s  opi- 
nion was  not  merely  that  a  nonsuit  or  nonpros  for  not 
following  up  the  suit  to  judgment;  but  that  a  judgment, 
against  the  plaintiff  in  replevin,  without  his  default  of 
following  up  the  suit  to  judgment,  that  is,  that  his  not 
prosecuting  the  suit  with  final  success  and  judgment  ac- 
cordingly, whether  with  or  without  judgment  de  retomo 
habendo,  is  a  breach  of  the  condition.  So  in  Waterman 
If  Yea  (c),  which  was  since  the  stat.  1 1  Geo.  2,  c.  19,  it  ap- 
pears the  replevin  bond  was  sued  upon  without  any  previous 
writ  de  retomo  habendo,  but  no  objection  was  made  to  the 

(«)  1  B.  &  P.  410.  (6)  Carth.  519.  (c)  2  Wils.  41^ 
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1826.  action  thereon  upon  that  account.  But  prior  to  that  case 
(but  whether  prior  or  subsequently  to  the  stat.  11  Geo.  2, 
does  not  appear),  it  seems  in  Morgan  v.  Griffiths  (a),  Lee, 
Bevan.  c.  J.,  said,  that  in  all  replevin  bonds,  there  are  several  inde- 
pendent conditions;  one  to  prosecute,  another  to  return 
the  goods  replevied,  and  a  third  to  indemnify  the  sheriff; 
and  a  breach  may  be  assigned  upon  any  distinct  parts  of 
the  condition.  And  it  is  material  that  this  should  be  the 
case,  for,  though  a  return  of  the  distress  may  have  been 
actually  made,  as  well  as  adjudged,  yet  the  avowant  may 
and  will  still  be  damnified,  by  reason  of  his  costs  of  suit, 
where  the  distress  so  returned  is  not  of  sufficient  value  to 
pay  him  his  costs,  as  well  as  his  arrears  of  rent.  And 
in  Dias  v.  Freeman  (6),  in  an  action  by  the  assignee  of  the 
sheriff  on  a  replevin  bond,  on  a  declaration  stating,  that 
plaintiff,  as  bailiff  of  J.  W.,  di^trained,  8cc.,  on  J.  Lacey, 
in  the  usual  form,  where  the  breach  was,  that  L.  did  not 
appear  at  the  county«court  next  after  giving  the  bond,  ac- 
cording to  the  condition ;  and  did  not  then  add  there,  or  in 
any  manner,  or  at  any  place  or  time,  prosecute  his  suit 
with  effect  against  the  plaintiff;  and  on  a  special  demur- 
rer thereto,  the  declaration  was  adjudged  good,  and  the 
plaintiff  had  judgment  thereon,  although  non  constat  that 
the  suit  in  replevin  was  legally  determined,  or  what  the 
judgment  was,  if  any,  that  was  given  therein,  or  whether 
there  was  any  judgment  or  writ  de  retomo  habendo,  and 
return  thereof  or  not.  But  the  late  case  of  Tumor  r. 
Turner  (c),  is  decisive  that  the  not  prosecuting  the  suit 
with  effect,  is  a  breach  of  the  condition,  and  that  an  acr 
tion  is  maintainable  on  the  replevin  bond,  although  it  ap- 
peared that  the  judgment  was  pro  retomo  habendo;  and, 
although  it  did  not  appear  that  any  writ  de  retomo  ha- 
«  bendo  had  issued  or  been  returned,  and  although  there 

was  no  allegation  that  a  return  had  not  been  made.  Thttt 
case,  too,  is  also  decisive  on  the  other  point,  and  has  estab- 
lished,  and,  we  think,  rightly  established,  that  the  avow- 

J,(^  7  Mod.  380  (n).  (c)  4  J.  B.  Moore,  606.  3  B.  &  B. 
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ant,  by  having  elected  to  proceed  under  the  stat.  17  Car.  1826. 
2,  c.  7,  is  not  confined  to  his  execution  under  the  statute, 
but  might  proceed  upon  the  replevin  bond,  if  it  had  been 
assigned,  and  may  proceed  against  the  sheriff  for  his  neg- 
ligence in  the  loss  of  it,  notwithstanding  what  is  stated  to 
have  been  said  by  Bathurst,  J.,  in  Cooper  v.  Sherbrooke  {a), 
that  ''  by  stat.  17  Car.  2,  the  legislature  intended  that 
the  proceeding  upon  that  statute  by  writ  of  inquiry,  fieri 
facias  and  elegit,  should  be  final  for  the  avowant  to  recover 
his  damages,  and  that  the  plaintiff  should  keep  his  cattle, 
notwithstanding  the  course  of  awarding  a  writ  de  retomo 
habendo,  which  is  a  right  judgment,  for  the  statute  has 
not  altered  the  judgment  at  common  law,  but  only  gives  a 
further  remedy  to  the  avowant.''  The  Common  Pleas, 
however,  had  that  case  urged  to  them  as  in  point  to  that 
efiect;  but,  after  taking  time  to  consider,  upon  delibera- 
tion and  reasons  stated  at  length  in  the  report,  decided 
contrary  to  that  doctrine  of  Bathurst,  J. ;  and  it  may  be 
observed,  that  on  adverting  to  the  preamble,  as  well  as  to 
the  provisions  of  that  statute,  the  legislature  meant  only 
to  facilitate  the  landlord's  remedy  against  bis  tenant,  and 
give  him  additional  aid,  without  in  any  respect  depriving 
him  of  the  benefit  of  any  remedy  or  of  any  proceeding  he 
was  entitled  to  pursue  before;  and  the  very  circumstance 
of  the  old  judgment  de  retomo  habendo  remaining  (which 
Bat  hurst,  J .  allows,  and  which  is  allowed  on  all  hands,  to  be 
the  right  judgment),  notwithstanding  the  avowant  has 
upon  the  verdict,  and  before  the  giving  of  that  judgment, 
elected  to  proceed,  and  actually  proceeded  upon  that  sta- 
tute, seems  to  shew  that,  as  the  old  judgment  of  the  com- 
mon law  was  not  gone  or  taken  away  by  that  election,  so 
the  consequences  resulting  from  it  still  remained,  if  the 
avowant  should  have  occasion,  or  should  still  chuse  to 
Crave  them  in  aid.  A  subsequent  case  of  Dunn  v.  Dun- 
bar, in  this  Court,  in  Hilary  term,  in  1820,  was  cited. 
That  was  stated  to  be  an  action  against  the  surety  in  a 

(a)2WU8.117.  • 
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1826.         replevin  bond  after  judgment  in  the  replevin  suit  for  the 
arrears  of  rent  under  the  statute.     On  a  motion  by  Mr. 
Marry  at  y  to  set  aside  the  proceedings  on  thebond,  because 
the  surety  is  discharged  by  proceeding  under  the  statute ; 
and  on  citing  Tidd's  Practice,  1088,  where  there  is  a  dictum 
to  that  effect  but  no  reference  to  authority,  Abbott,  C.3., 
is  stated  in  a  note  of  that  case,  to  have  said,  that  the  sta- 
tutable n*emedy  has  not  taken  away  the  surety's  responsi- 
bility/ and  in  the  absence  of   authority,  the  rule  was 
refused,  but  if  authority  was  found  it  might  be  mentioned 
again.      Mr.  Justice  Best  and  myself,  are  stated  to  have 
been  present.     It  does  not  appear  to  have  ever  been  men- 
tioned again ;   and  supposing  this  to  be  a  correct  note  of 
that  case,  and  that  it  did  not  come  on  again,  it  is  in 
support  of  our  present  opinion.      The  case,  indeed,  of 
Combes  v.  Cole  (a),  was  cited,  but  that  case  was  before 
the  Stat.    11  Geo,   2,  when   the  avowant  had  no  right 
to  have  the  replevin  bond  assigned  or  delivered  over  to 
him,  as  he  has  since  that  statute ;  and  that  case,  though 
it  determined  that  the  only  mode  of  proceeding  against 
the  sheriff,  before  the  stat.   11  Geo.  2  was  in  the  mode 
there  pointed  out,  does  not  establish  that  the  proceeding 
under  the  stat.  17  Car,  2,  without  avail  would  have  been 
^  a  defence  to  an  action  on  the  replevin  bond,  if  the  sheriff 
had  permitted  the  avowant  to  sue  on  it  in  his  own  name ; 
or  that,  if  it  would,  it  would  be  so  now,  since  the  stat.  11 
Geo.  2,  c.  19 ;  but  if  it  would  go  to  this  extent,  it  has  in 
effect  been  since  overruled.     But  it  has  been  urged,  that 
upon  the  declaration  in  this  case,  it  must  be  taken,  that 
the  breach  assigned  of  the  condition  of  this  replevin  bond, 
by  which  the  plaintiff  is  damnified,  is  the  not  making  of  the 
distress  as  adjudged,  and  that  he  has  proved  no  such 
breach  without  shewing  a  writ  de  retomo  habendo,  and  a 
return  of  elongata  thereon ;  ifs  the  declaration  avers,  that 
by  the  default  of  making  such  return,  the  bond  became 
forfeited ;  but  though  it  be  true,  that  immediately  after 

(a)  Cas.  Temp.  Hardw.  352. 
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Stating  such  default,  it  says,  '*  whereby  the  writing  obUga-  i826. 
tory  became  and  was  forfeited,"  yet  that-  word  whereby  is 
not  confined,  we  think,  to  that  immediately  preceding 
allegation,  but  extends  also  to  the  prior  averment  of  not 
prosecuting  the  suit  with  effect,  so  as  to  enable  the  plain- 
tiff to  recover  upon  the  declaration,  upon  proof  of  facts 
sufficient  to  establish  that  as  a  breach,  without  going 
on  to  further  proof  which  might  have  been  necessary  to 
establish  the  not  returning  the  distress  as  a  breach,  in  case 
no  other  breach  than  such  non-return  had  been  shewn  by 
the  declaration.  The  case  of  Chamley  v.  WinstanUy,  and 
wife  (a),  is  appUcable  to  this  point.  It  was  an  action  for 
breach  of  a  covenant  made  by  the  wife  dum  sola  in  non- 
payment of  money  pursuant  to  an  award  which  she  had 
covenanted  to  abide  by  and  perform.  It  being  alleged  in 
the  declaration,  that  the  arbitrator  had  made  his  award 
after  the  intermarriage  of  the  defendants,  it  was  moved  in 
arrest  of  judgment,  that  the  award  was  void,  the  submis- 
sion being  revoked  in  law  by  the  marriage ;  consequently, 
that  no  action  would  lie  for  the  breach  of  the  award,  but 
the  Court  held,  that  the  declaration  [shewing  a  breach  of 
the  covenant  by  revocation  of  the  submission  by  the  inter- 
marriage between  the  submission  and  the  award],  was  valid 
and  sufficient  to  support  the  action,  though  it  was  a  breach 
of  covenant  informally  and  only  impliedly  alleged,  and 
the  declaration  was  evidently  framed  upon  the  idea,  that 
the  award  was  good,  and  meant  to  charge  the  non-pay- 
ment of  the  money  awarded  as  a  breach  of  covenant,  and 
the  plaintiff  had  judgment.  So  in  the  present  case,  though 
the  non-return  of  the  distress  may  have  been  the  thing 
intended,  or  mainly  intended  in  the  declaration,  as  the 
breach  of  the  condition,  yet  if  a  breach  of  condition  suf- 
ficiently appears  by  the  declaration  iu  another  respect, 
namely,  in  not  prosecuting  the  suit  with  effect,  as  we  think 
it  does,  that  is  sufficient  to  support  a  verdict  for  the 
plaintiff,  and  entitle  him  to  judgment  thereon,  though  he 
fails  in  proving  sufficient  to  establish  the  breach  more  pro- 

(a)  5  East,  266. 


94  CASES    IN    THE    KIKG's    BENCH, 

1826.  minently  set  forth.  But  then,  it  has  been  urged,  that  the 
plaintiff,  upon  the  proofs  has  recovered  greater  damages 
than  she  was  entitled  to  recover  upon  the  form  of  the 
declaration,  which,  in  setting  out  the  proceedings  and 
judgment  in  replevin,  omitted  to  set  forth  the  inquiry  as 
to  the  arrears  of  rent,  and  the  value  of  the  distress,  and 
the  finding  and  judgment  thereon:  but  that  point  does 
not  appear  to  have  been  mentioned  at  the  trial,  nor  was 
the  rule,  that  I  am  aware  of,  moved  on  that  ground.  It 
is,  however,  clear  that  the  plaintiff  is  entitled  to  recover  da- 
mages upon  the  merits  if  the  declaration  had  stated  the 
whole  judgment,  or  if  it  should  be  amended  in  that  re- 
spect on  a  new  trial  being  granted,  to  the  amount  she  has 
recovered,  supposing  her  entitled  to  recover  at  all,  and  the 
objection,  if  it  be  one,  arises*  only  on  the  omission  to  state 
those  parts  of  the  proceedings  in  the  declaration  which 
are  omitted.  It  is  a  mere  objection  of  form,  therefore; 
but  supposing  the  defendant's  counsel  were  not  now  too 
late  to  urge  it,  we  think  the  declaration  is  sufficient  to  en- 
title the  plaintiff  to  recover  the  damages  she  has  recovered 
upon  the  proof  given  at  the  trial,  "Vhich  are  less  than  the 
penalty  of  the  bond,  or  the  damages  recovered  by  the 
judgment  in  repleviti,  inasmuch  as  the  declaration  states, 
that  ^'  by  means  of  the  loss  of  the  bond,  the  plaintiff  was 
prevented  from  obtaining  an  assignment  of  the  bond,  and 
from  suing  thereon,  and  deprived  of  the  means  of  recovering 
the  arrears  of  rent,  and  the  costs  of  the  action  of  replevin, 
and  has  been  otherwise  greatly  injured  and  damnified.'' 
And  the  amount  of  that  loss  to  the  extent  of  the  damages 
given  by  the  jury,  was  proved  by  the  judgment  in  reple- 
vin produced  in  evidence  at  the  trial,  though  the  whole  of 
that  judgment  was  not,  and  we  think,  need  not,  be  stated 
in  the  declaration.  We  are  of  opinion,  therefore,  that  the 
rule  must  be  discharged. 

Rule  discharged. 
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DsAN  V.  Bhown,  Esq.,  and  others.  AjJ^U  22! 

Trespass,  by  the  plaintiff,  trustee  of  Mary  Ann  Hall,      A  feme  sole 
the  wife  of   William  Hall,  against  the  defendants,  the  kept  a  horse 
sheriff  of  Middlesex  and  one  of  his  officers,  for  seizins:  *?^  chaise  to 

"   visit  her  ciis~ 

under  a  writ  of  fieri  facias  Issued  against  William  Hall,  a  tomers,  before 
horse  and  chaise,  the  property  of  the  plaintiff,  as  such  ™^*^'  ^^ 
trustee.    Plea,  not  guilty,  and  issue  thereon.    At  the  to  trustees  <<aii 
trial,  before  Abbott,  C.  J.,  at  the  adjourned   Middlesex  i,^{^  ^^ 
sittings  afler  last   Trinity  term,  the  case  was  this: —  ture, goods, 

and  chat>» 

Mrs.  Hall,  formerly  Miss  Tyler,  before  her  marriage  with  tels,"  (speci- 
Mr.  HalL  carried  on  the  business  of  a  plumassiere,  and  5®?  *?  *  ^^^ 

dule  in  which 

artificial  flonst,  and  was  possessed  of  the  horse  and  chaise  the  horse  and 

in  question,  which  she,  being  lame,  constantly  used  for  not^inchSed^ 

the  purpose  of  waiting  upon  her  customers,  receiving  and  <<  all  her 

orders,  and  delivering  goods.    Previous  to  the  marriage,  a  '^irilri^ 

deed  of  settlement  was  executed  by  Miss  Tyler,  conveying  f^^e*"  articles, 

to  the  plaintiff,  as  her  trustee, ''  all  and  singular,  the  seve-  her,  m  mid 

ral  articles  of  household  furniture,  plate,  linen,  goods,  ^^*^»^ 

chattels,  and  effects,  specified  in  a  schedule  indorsed  upon  marriage,  she 

the  deed,  (in  which  schedule  neither  the  horse  nor  chaise  ^^  chairo  CT 

in  question  were  Included),  and  all  her  stock  in  trade,  ma-  before  :— 

terials  and  other  articles  then  belonging  to  her  in  and  about  horse' and 

her  said  business."    Mrs.  Hall  continued  to  carry  on  her  chaise  passed 

to  the  trustees 

business  after  her  marriage,  and  to  use  the  horse  and  by  the  deed, 
chaise  as  before ;  and  her  husband  occasionally  used  them  j^^iH^be^ 
also.    The  formal  parts  of  the  case  were  not  disputed.     It  taken  in  exe- 
was  contended  on  the  part  of  the  defendant,  that  the  horse  debteof^her^ 
and  chaise,  not  being  Inserted  in  the  schedule  indorsed  on  husband. 
the  deed  of  settlement,  did  not  pass  to  the  plaintiff  under 
the  words  '^  goods,  chattels,  and  effects ;"  and  that  they 
could  not  be  considered  as  '^  stock  in  trade,  materials,  or 
other  articles  belonging  to  Miss  Tyler  in  and  about  her 
business;"  and,  consequently,   that  the  action  was  not 
maintainable.    The  Lord  Chief  Justice  left  it  to  the  jury 
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1826.  to  say,  wbether,  at  the  time  when  the  deed  of  settlement 
was  executed,  the  horse  and  chaise  belonged  to  Miss  Tyler 
'*  in  and  about  her  business."  The  jury  found  that  they 
did,  and  thereupon,  by  the  learned  Judges  direction, 
returned  a  verdict  for  the  plaintiff.  In  Michaelmas  term 
last,  a  rule  nisi  for  setting  aside  the  verdict  and  entering  a 
nonsuit  having  been  obtained, 

Scarlett  and  Comyn,  now  shewed  cause.  The  deed  con- 
veyed to  the  plaintiff,  as  the  trusted  for  Miss  Tyler,  every 
thing  that  belonged  to  her  in  and  about  her  business. 
The  evidence  shewed,  and  the  jury  have  found,  that  the 
horse  and  chaise  then  belonged  to  her  in  and  about  her 
business.  That  was  a  mere  question  of  fact  peculiarly  for 
the  jury  to  decide ;  it  has  been  properly  left  to  them ;  they 
have  decided  it ;  and  the  plaintiff,  therefore,  is  entitled  to 
retain  the  verdict  which,  under  such  circumstances,  has 
been  found  in  his  favour.  The  husband  having  occasion- 
ally used  the  horse  and  chaise,  can  make  no  difference  in 
the  case,  because  that  must  be  taken  to  have  been  done 
by  the  permission  of  the  wife,  or  her  trustee :  besides, 
it  has  been  held,  that  the  possession  which  a  husband, 
living  with  his  wife,  has  of  the  separate  property  of  the 
wife,  settled' before  marriage  in  trustees  for  her  separate 
use,  is  not  sufficient  to  bring  a  case  within  the  Bankrupt 
Acts ;  and  that  it  is  no  objection  to  such  a  settlement, 
that  the  goods  were  not  described  in  the  deed,  or  referred 
to  in  the  schedule  annexed ;  Jarman  v.  Woolloton{a). 

Gurney  and  Holt,  contr^.  The  question  now  before  the 
Court  depends  upon  the  construction  of  the  deed  of  set- 
tlement, and  is,  therefore,  a  question  of  law  and  not  of 
fact.  Now,  looking  at  the  language  of  the  deed,  this  pro- 
perty could  not  possibly  pass  under  either  of  the  descrip- 
tions there  given ;  it  could  not  pass  as  '^  goods,  chattels, 
and  effects,''  because  it  is  not  inserted  in  the  schedule ; 

(a)  3  T.  B.  618. 
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nor  as  ''  stock  in  txade^  materials,  and  other  articles  in  1896. 
the  business,''  because  it  is  of  a  nature  utterly  inconsistent 
with  all  those  expressions.  The  **  stock  in  trade,"  being 
fluctuating  and  variable  in  its  nature,  required  no  schedule, 
for  which  reason  none  was  given ;  therefore,  the  **  mate- 
rials and  other  articles ''  next  mentioned,  must  have  meant 
articles  ejusdem  generis :  but  the  property  in  question  is  of 
a  permanent  nature,  and  would  certainly  have  been  in  fact, 
as  it  clearly  ought  to  have  been  by  law,  inserted  in  the 
schedule,  if  it  had  been^tended  to  pass  to  the  trustee. 

Bay  LEY,  J. — ^All  articles  of  property,  '*  belonging  to 
Miss  Tyler f  in  and  about  her  business,'' are  clearly  includ- 
ed in  the  deed  of  settlement.    The  jury  have  found,  that 
the  property  in  question  did  belong  to  her  in  and  about 
her  business ;  and  it  is  impossible  for  us  upon  the  evidence 
before  us,  to  find  the  contrary :  especially  as  the  fact  of 
her  being  lame,  and  the  nature  of  her  business,  which 
would  take  her  much  from  home,  must  render  such  pro- 
perty highly  useful,  if  not  absolutely  necessary  to  her. 
Such  articles,  at  first  sight,  do  not  appear  peculiarly  ap- 
plicable to  such  a  business ;  but  still,  if  they  were,  under 
the  peculiar  circumstances  I  have  mentioned,  honestly  and 
bon&  fide  kept  and  used  for  the  purposes  of  trade,  and  not 
for  pleasure,  I  have  no  hesitation  in  saying  in  point  of  law, 
that  they  would  pass  to  the  trustee  by  the  deed.    The 
jury  have,  in  effect,  found  that  the  horse  and  chaise  were 
kept  for  the  purposes  of  trade,  and  not  for  pleasure ;  and 
there  is  no  evidence  to  shew  that  there  was  any  other  pro- 
perty belonging  to  Miss  Tyler,  which  could  answer  the 
description  of    ''  other  articles,"   following   the  words 
**  stock  in  trade  "  in  the  deed.     I  am,  therefore,  of  opi- 
nion, that  the  verdict  was  right,  and  that  this  rule  ought  to 
be  discharged. 

HoLBOYD,  J.,  concurred. 

LiTTLEDALB,  J.,  was  in  the  Bail  Court. 

Rule  discharged. 

VOL.  VIII.  H 
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April 22d.  Edwards  v*  —  LucAS,  Esq.  and  another. 

Declaration    1  HIS  was  an  action  on  the  case,  against  the  defend 
false  return  to   ^^^  '^^  sheriffs  of  London,  for  a  false  return  to  a  wi 

a  writ  of  fi.  fa.,  fieri  facias  issued  against  the  goods  of  A.  D.,  up 
stated "  that       .  ^  .  ... 

plaintiffby       judgment  recovered  against  him  by  the  plaintiff.     . 

of^ie^c"^rt^  not  guilty,  and  issue  thereon.     The  description  of 

recovered  judgment  in  the  declaration  was,  "  that  by  the  judg 

judffed'to^im  ^^^  consideration  of  the  Court,  th#  said  plaintiff  reco^ 

for  his  da-  against  the  said  A.  B.,  the  sum  of  39/.  IO5.,  which 

sustained,  as  adjudged  to  him  for  his  damages  by  him  sustained,  as 

well  by  occa-  \yy  occasion  of  the  not  performing  the  said  several  pra 

sionofthenot      "^  r  &  r 

performing  «e-  and  undertnkings  before  that  time  made  by  the  said  A 

^  fofhif ^''  to  the  said  plaintiff,  as  for  his  costs,"  &c. ;  with  a  \ 

costs," &c;  patet  per  recordum.    At  the  trial,  before  Abbott,  C.  J 

with  a  prmit  ^^  London  adjourned  sittings  after  last  Trinity  term,  1 

patet  per  re-     producing  the  record  of  the  judgment,  it  appeared,  tl 
cordum.Upon   *^      .    .     ^r     ,  t^  ,  „    ,_  .       i. 

production  of   remittitur  had  been  entered  as  to  all  the  counts  m  thi 
ha^^efred'^^    claration,    except  the  first,   and  that  the  damages 
that  a  remitti-   awarded  for  the  not  performing  the  promise  and  underta 

entered  as^to  ^^  *^^^  count  mentioned  only.     It  was  contended  or 

all  the  counts  part  of  the  defendants,  upon  the  authority  of  Bai/u 

tion  except  Forrest  (a),  that  this  was  a  fatal  variance  between 

thefim,  and  judgment  as  set  out  on  the  record,  and  as  produce 

mages  were  evidence,  and  that  the  plaintiff,  therefore,  must  be 

fhTltf  ^"^^  suited.     The  Lord  Chief  Justice  declined  to  nonsuit, 

tne  not  per- 

forming  the      reserved  the  point,  and  the  plaintiff  had  a  verdict, 

cou^rmen-  *    hherty  to  the  defendants,  to  move  to  enter  a  nonsuit. 

tioned  only:— 

variance.  Gurney,  in    Michaelmas  term  last,  having  moved 

obtained  a  rule  nisi,  accordingly, 

Hutchinson  now  shewed  cause.  The  case  of  Bayn 
Forrest,  upon  the  authority  of  which  this  rule  was  grar 
is  distinguishable  from  the  present  in  two  respects.     I 

(a)  2  Str.  892. 
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that  'was  a  proceeding  by  scire  facias  upon  a  judgment,  i®^^* 
which  was  stated  on  the  record  to  be  for  damieiges  for  the 
non-performance  of  a  certain  "promise  and  undertakings 
but  which  when  produced  in  evidence  appeared  to  be  for 
damages  for  the  non-performance  of  several  promises  and 
undertakings;  so  that  the  ayerment  there  could  not  be 
proved,  without  severing  the  damages^  which  could  not  be 
done.  Second,  the  judgment  there  was  of  the  very  es- 
sence and  foundation  of  the  action ;  and  therefore  without 
strict  proof  of  the  judgment  as  declared  u)K>n,  the  action 
could  not  be  maintained.  Here,  the  averment  may' be 
proved  without  severing  the  damages,  and  the  judgment 
is  mere  matter  of  inducement ;  therefore,  evidence  that  a 
judgment  was  recovered  for  the  sum  of  39/.  lOs.,  sup- 
ported the  averment,  and  was  sufficient  to  maintain  the 
action,  £titg  V.  Pippett(a),  Hamborough  v.  Wilkie(b)  :  and 
if  80,  the  judgment  being  pleaded  with  a  prout  patet  per 
recordum  makes  no  difference,  Stoddart  v.  Pallmer  (c). 

Gurney  and  Chitty,  contr^,  having  contended  that  this 
case  was  not  distinguishable  from  Baynes  v.  Forrest,  that 
the  judgment  was  of  the  essence  of  the  action,  and  that  the 
rule  of  distinction  laid  down  in  Purcell  v.  Macnamara  (d), 
applied ;  were  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the  rule  for 
entering  a  nonsuit  in  this  case  ought  to  be  made  absolute. 
Some  judgment  recovered,  was  an  essential  constituent 
part  of  the  plaintiff's  right  of  action.  He  undertook,  and 
he  was  bound,  to  set  out  in  his  declaration  such  a  judg- 
ment as  warranted  the  issuing  of  the  writ  of  fieri  facias ; 
and  it  was  his  duty  to  set  it  out  correctly.  He  averred 
the  judgment  to  be  for  damages  for  the  not  performing 
several  promises ;  it  appeared  upon  production,  to  be  for 
damages  for  the  not  performing  one  promise.     It  was  im- 

(a)  1  T.  R.  235.  (c)  Ante,  vol.  iv.,  624.    3  B.  &  C  2.  S  .C. 

(6)  4  M.  &  S.  474.  (rf)  9  East,  157. 

H  2  : 
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material  to  the  defendants,  whether  the  judgment  was  fot 
the  non-performance  of  several  promises^  or  of  one  only ; 
but  it  is  most  material  that  the  plaintiff  should  Bet  out  the 
judgment  as  it  really  was.  If  we  were  to. hold  this  decla-. 
ration  to  be  good^  we  might  with  equal, propriety. be  called 
upon  to  hold  that  an  averment  of  a  judgment  recovered  in 
assumpsit  would  be  satisfied  by  evidence  of  a  judgment 
recovered  in  covenant  or  in  tort.  I  think  that  would 
be  going  very  dangerous  lengths,  and  that  we  shall 
be  keeping  the  prudent  course,  and  best  consulting  the. 
mterests  of  the  public^  by  holding  that  this  is  a  fatal 
variance. 


Bay  LEY  J. — It  is  quite  clear  that  the  plaintiff  could  not 
recover  without  setting  out  such  a  judgment  as  warranted 
the  fieri  facias;  and  if  so^  it  is  equally  clear  that  he  must 
set  out  that  judgment  correctly. 

HoLROYD,  J.>  concurred. 

LiTTLEDALE  J.^  was  in  the  Bail  Court. 

Rule  absolute. 


Mondayf 
April  24M. 


Where  a 
cause  wasre- 
rbi- 
an 

iisi 


Doe  d.  Turnbull  and  others  v.  Brown. 

xjY  an  order  of  Nisi  Prius^  made  at  the  summer  assizes 
fenedt^a^-  for  the  county  of  Cumberland,  in  the  year  1824,  this 
tration  by  an  ejectment  was  referred  to  the  arbitration  of  a  barrister,  with 
Prius  and  the  power  to  him  to  direct  in  what  way  the  verdict  should  be 

arbitrator  after  entered.     No  award  having  been  made  by  him  in  ApriL 
a  notice  of  re-  .     .  ^  .  r      * 

Tocationin        1825,  the  lessors  of  the  plaintiff,  by  a  notice  in  writing, 

IL^a^""*^^  revoked  the  submission.    Notwithstanding  this,  the  ar- 

directing  a 

verdict  to  be  entered  for  the  defendant,  the  Court  set  the  award  aside,  even  assuming 

it  to  be  a  nullity. 
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bitrator  proceeded  in  the  reference,  and  in  the  month  of 
August  following  published  his  award,  directing  a  verdict 
to  be  entered  for  the  defendant.  In  Michaelmas  term  last, 
a  role  nisi  was  obtained  for  setting  aside  the  award,  on  the 
ground  that  it  had  been  made  after  the  revocation  of 
the  arbitrator's  authority. 


101 

1826. 
DoEd. 

TCRKBULL 
V. 

Browf. 


Patteson  now  shewed  cause.    The  question  is,  whether 
a  simple  revocation  in  writing,  is  sufficient  to  determine 
an  arbitrator's  authority  under  an  order  of  Nisi  Prius^made 
under  the  sanction  of  the  Court  in  which  the  cause  is 
brought  on  for  trial.     It  is  contended,  that  an  order  of 
Nisi  Prius  is  of  so  high  a  nature,  that   the  authority 
given  by  it  cannot  be  revoked  by  a  mere  notice  in  writing. 
A  submission  by  deed  can  only  be  revoked  by  deed,  and  it 
is  clear  that  if  this  had  been  a  submission  by  deed  under 
seal,  the  mere  notice  in  writing,  not  under  seal,  would  be 
insufficient  to  revoke  the  arbitrator's  authority.  Marsh  v. 
Bulteel  (a).     An  order  of  Nisi  Prius  is  something  inter- 
mediate between  a  mere  agreement  and  a  submission  by 
deed,  but  still  it  is  contended,  that  it  could  only  be  revoked 
by  deed.     Admitting,  however,  that  the  revocat^)n  in  this 
instance  was  sufficient  to  determine  the  arbitrator's  autho- 
rity, then  it  follows  that  the  award  is  void,  as  a  nullity, 
and  this  application  to  set  it  aside,  is  unnecessary.     For 
this.  King  v.  Joseph  (6),  is  an  authority.     In    Clapham  v. 
Higham  (c),  undoubtedly  the  court  of  Common  Pleas  did 
set  aside  an  award  made  under  an  order  of  Nisi  Prius, 
after  the  revocation  of  a  submission,  but  nothing  is  at 
all  said  by  the  Court  there,  as  to  the  award  being  void 
in  itself. 


Abbott,  C.  J. — Surely  this  matter  is  very  plain.  If 
an  award  is  a  nullity,  or  is  of  such  a  nature  that  nothing 
can  be  done  upon  it,  but  by  suit  at  law,  the  Court 


(a)  5  B.  &  A.  507.    1   D.  &  R. 
106. 


(6)  5  Taunt.  453. 

(c)  7  J.  B.  Mo,  403.  1  Bing.  87. 
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Doe  d. 

TURNBULL 
V. 

Bbowv. 
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does  not  interfere  to  set  it  aside,  because  if  any  suit  were 
brought  upon  it,  it  must  fail.  But  in  this  case  the  award 
orders  a  verdict  to  be  entered  for  the  defendant,  who,  unless 
we  interfere  to  prevent  it,  may  enter  up  judgment  and  take 
out  execution.  This  case  is  distinguishable  from  those 
cases  where  the  award  is  such,  that  nothing  can  be  done 
upon  it  but  by  suit  at  law.  It  appears  to  ^me,  therefore, 
that  we  ought  to  set  this  award  aside. 


HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  we 
ought  not  to  allow  this  award  to  stand,  inasmuch  as  it 
would  be  conclusive  on  the  plaintiff. 

LiTTLEDALE,  J.,  coucurrcd. 


Bayley,  J.,  was  gone  to  chambers. 


Rule  absolute. 


E.  Alder  son  was  to  have  argued  for  the  plaintiff. 


Monday 
AprU  24th. 


W.  F.  Berkeley,  Esq.  v.  Hardy. 


An  authority   J^  HIS  was  an  action  of  covenant  upon  an  indenture  of 

to  an  agent  to 

execute  an  in-  lease,  to  which  the  defendant  pleaded  non  est  factum. 

denture  jjjnder  fj^^  cause,  and  all  matters  in  difference  between  the  par- 

seal,  must  also     ,  ^ 

be  under  seal,  ties,  were  referred  to  a  gentleman  at  the  bar,  who  by  his 
tion  of  an^nJr    award  determined,  that  the  plaintiff  had  no  right  of  action 

denture  by  an    upon  the  covenant.     On  shewing  cause  against  a  rule  nisi 

attorney,  must 

be  in  the  name  of  the  principal,  in  order  to  be  binding  upon  the  latter. 

A  deed  inter  partet  can  only  be  available  between  the  parties  thereto ;  therefore, 
where  in  covenant  upon  an  indenture  of  lease,  it  appeared,  that  the  landlord  by  writing 
not  under  seal,  authorised  his  attorney  to  execute  the  lease  for  and  on  his  (landlord's)  be- 
half, and  the  attorney  signed  and  sealed  the  lease  in  his  own  name : — Held,  that  the 
landlord  could  not  maintain  covenant  against  the  tenant  upon*the  indenture,  although 
the  covenants  were  expressly  stated  to  have  been  made  by  the  tenant,  to  and  with  the 
landlord. 


Berkeley 

V. 

Hardy. 
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ioT  setting  aside  this  part  of  the  award,  it  appeared  from  i826. 
the  affidavits,  that  the  action  was  brought  upon  certain 
indentures  which  were  on  the  24th  July,  1822,  signed, 
sealed,  and  delivered,  by  one  James  Simmonds,  for  and  on 
behalf  of  the  plaintiff,  and  by  the  said  defendant,  respect- 
ively ;  the  said  J.  S.  having  been  theretofore  authorised 
by  the  plaintiff  by  writing,  under  his  hand,  but  not  under 
seal,  to  execute  the  same  for  him  and  on  his  behalf,  the 
beginning  of  which  said  indentures  was  as  follows: — 
*'  Agreed,  the  24th  July  1822,  between  James  Simmonds, 
for  and  on  behalf  of  William  Fitzharding  Berkeley,  com- 
monly called  Earl  Berkeley,  (the  plaintiff),  of  the  one 
part,  and  Joseph  Hardy,  (the  defendant),  of  the  other 
part,  as  follows  : — The  said  W.  F.  Berkeley  agrees  to  let, 
and  the  said  J.  Hardy  agrees  to  take,  all  those  messuages, 
tenements,  farms,  and  lands,*'  &c.  The  indenture  then 
contained  certain  covenants,  for  the  breach  of  which  this 
action  was  brought ;  which  covenants  were  expressed  to 
be  made  by  the  defendant  to  the  plaintiff,  and  by  the 
plaintiff  to  the  defendant.  The  name  of  James  Simmonds 
did  not  appear  again  in  the  lease,  after  the  commence- 
ment, until  the  conclusion,  which  was  in  the  following 
terms : — "  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  the  day  and  year  above  written,  James 
^Simmonds,  (LS.) ;  Joseph  Hardy,  (LS.)-"  The  affidavits 
then  stated,  that  the  arbitrator  had  found  that  the  de- 
fendant Hardy  had  committed  certain  breaches  of  covenant, 
and  assessed  the  damages  at  280/.  They  then  proceeded 
to  set  out  the  parts  of  the  award,  upon  which  the  ques-^ 
tion  intended  to  be  brought  before  the  Court  was  raised,  as 
follows  : — *'But  it  having  been  objected  on  the  part  of  the 
defendant,  that  the  said  W.  F.  Berkeley  was  not  entitled 
in  law  to  maintain  any  action  of  covenant  in  his  own  name, 
upon  the  indentures;  and  it  appearing  to  me,  that  such 
objection  to  the  form  of  the  action  is  well  founded,  I  do 
hereby  order  and  adjudge,  that  the  said  W.  F.  Berkeley, 
is  not  entitled  to  recover  his  said  damages  in  such  action 
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1826.  of  covenant/'  The  other  parts  of  the  award  not  being  mah 
terial  to  the  present  question,  it  is  unnecessary  to  set  them 
out.  The  question  was,  whether  the  arbitrator  had  pro- 
perly determined  that  the  plaintiff  was  not  entitled  in  law 
to  maintain  any  action  of  covenant,  in  his  own  name,  upon 
the  indentures. 

Tindal  and  Coleridge  now  shewed  cause  against  the  rule. 
From  the  statement  of  the  facts  found  by  the  arbitrator, 
and  disclosed  in  the  affidavits,  it  is  clear  that  no  action  of 
covenant  could  be  maintained  on  the  indenture  in  the 
name  of  the  plaintiff.  First,  this  manifestly  cannot  be 
considered  as  his  deed,  for  it  is  found  by  the  arbitrator 
that  Mr.  Simmonds  had  no  authority  under  seal  to  execute 
the  deed  for  Mr.  Berkeley.  It  is  a  settled  principle  of  law, 
that  the  authority  of  an  agent  to  execute  a  deed  which  is 
to  bind  his  principal,  must  be  equally  as  strong  as  that  by 
which  the  agent  purports  to  bind  the  interests  of  his 
principal.^  Here  the  authority  being  only  under  hand^ 
and  not  under  seal,  the  power  delegated  to  Mr.  Simmonds 
does  not  bind  the  plaintiff^  White  v.  Cuyler  (a),  Horsley 
V.  Rush,  cited  in  Harrison  v.  Jackson  (6),  Williams  v. 
Walsby  (c),  Steiglitz  v.  Egginton  (d).  Secondly,  assum- 
ing that  Mr.  Simmonds  had  sufficient  authority  to  bind 
the  plaintiff,  still  the  deed  is  not  so  executed  as  to  bind 
the  latter.  The  regular  mode  of  executing  such  an  instru- 
ment by  attorney,  is  to  execute  it  in  the  name  of  the 
principal.  From  the  time  of  Lord  Coke,  in  Combers  case 
(e),  down  to  the  recent  case  of  Barford  v.  Stuckey  (J'), 
this  has  been  the  settled  rule.  Here  the  deed  is  executed 
in  the  name  of  Simmonds  only,  and  not  that  of  the  plaintiff, 
which  is  a  clear  objection.    Thirdly,  it  is  also  a  general 

(fl)  6T.  R,  176.  (J)  5  J.  B.  Moore,  23.     3  B. 

(()  7  T.  R.  209.  &  B.  333.    See  Frtmtin  v.  Small, 

(c)  4  Esp.  220.  2  Ld.  Raym.  1418 ;  and  WUks  y. 

(d)  Holt's  N.  P.  C.  141.  Back,  2  East,  142. 

(e)  9  Rep.,  2d  resolution. 


Bebkelei 
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rate,  esUblifihed  in  a  great  variety  of  cases,  that  a  deed  tn-  i826. 
ter  paries  is  only  available  between  those'who  are  parties  to 
it,  and  therefore  as  the  plaintiff  is  no  party  to  this  deed,  *""*«? 
he  can  maintain  no  action  upon  it.  The  case  of  Barford  Hakdt. 
V.  Stuekejf  last  cited,  is  a  decisive  authority  on  this  point. 
That  decision  was  cmly,- however,  in  furtherance  of  what 
is  laid  down  in  Scudamore  v.  Vandenstene  (a),  which 
was  an  acticm  of  debt  on  a  charter  party,  and  a  dis- 
tinction was  taken  between  an  indenture  reciprocal,  be- 
tween parties  of  one  part,  and  parties  of  the  other  part, 
in  which  case  no  obligation,  covenant,  or  grant,  can  be 
Bade  to  or  with  any  who  is  not  party  to  the  deed.  This 
doctrine  was  also  recognised  in  Storer  v.  Gordon  (6), 
where  it  was  hdd  that  a  deed  between  A.  of  the  one  part» 
and  C.  of  the  other,  whereby  A.  agreed  to  annul  certain 
claims  he  had  against  JB.,  could  not  be  pleaded  by  B,  in  an 
action  against  him  by  il.,  brought  to  enforce  those  claims. 
This  distinction  is  familiar  in  an  action  of  covenant,  and  is 
equally  so  in  debt,  as  was  decided  in  the  former  case  of 
Scudamore  v.  Vandenstene.  It  is  admitted  that  the  same 
rule  does  not  hold  in  the  case  of  a  deed  poll.  The  case  of 
Clement  v.  Henley  (c)  would  seem,  at  first  sight,  to  militate 
against  the  doctrine  now  contended  for.  In  that  case  two 
j<Hnt  covenantees  sued  upon  an  indenture  executed  by  one 
of  them  only,  and  it  was  held  that  the  action  was  main- 
tainable, but  it  was  on  this  express  ground,  that  the  plain- 
tiff who  did  not  execute,  was  still  a  party  to  the  deed,  and 
as  the  covenantor  had  executed  to  him  as  well  as  the  other 
plaintiff,  both  might  well  sue.  That  case,  therefore,  does 
not  help  the  difficulty  in  which  this  plaintiff  is  placed,  be- 
cause he  is  a  stranger  to  the  deed  altogether.  The  only  case 
which  throws  a  doubt  upon  this  point,  is  Gilbey  v.  Copley 
{d),  but  in  that  case  there  was  not  any  decision,  three  of 
the  Judges  differing  in  opinion  from  Levinz,  J.,  who  said 
"  that  it  wf&  common  erudition,  that  one  not  party  to  a 

(•)  2  lost.  673.    2  Rolle's  Abr.         (c)  2  Rolle's  Abr.  22,  Fails  (F) 
title  Faits  \J)t,  2, 

(6)  3  M  &  S.  308.  (d)  3  Lev.  138. 


CASES    IN    THE    KING  S    BENCH, 

deed,  made  inter  partes,  cannot  take  by  the  deed,  unless 
by  way  of  remainder"  (a).  Besides,  in  Gilbeyy.  Copley,  the 
promise  was  general,  and  not  to  any  person  certain,  although 
the  payment  was  to  be  made  to  the  plaintiff.  The  case  of 
Salter  v.  Kidgley  (6)  is  distinguishable  from  this,  because 
that  was  the  converse  of  this  case,  inasmuch  as  there  the 
action  was  brought  by  a  party  to  the  deed  against  one  who 
was  no  party,  but  had  executed  it,  and  that  fact  was  dis- 
tinctly noted  by  Holt,  C.  J.,  who  said,  "  one  who  is  party 
to  a  deed  cannot  covenant  with  another  who  is  no  party, 
but  a  mere  stranger  to  it ;  but  one  who  is  no  party  to  the 
deed  may  covenant  with  another  that  is  a  party,  and  thereby 
oblige  himself  by  sealing  the  deed/*  This,  therefore,  being 
a  deed  inter  partes,  and  the  plaintiff  not  being  a  party  to  it, 
on  the  authority  of  the  cases  cited,  he  can  maintain  no  ac- 
tion on  this  indenture. 


W,  E.  Taunton,  and  Campbell,  control.  The  question  in 
this  case  is,  whether  there  was  any  covenant  from  the  de- 
fendant to  the  plaintiff.     It  must  be  admitted,  that  the 
rule  of  law  which  requires  that  an  attorney  must  execute  a 
deed  in  the  name  of  his  principal,  is  too  inveterately  settkd 
to  be  now  controverted.     Nor  can  it  be  disputed,  that  the 
cases  have  established  a  distinction  between  deeds  inter 
partes  and  deeds  poll.     Neither  can  it  be  denied,  that  a 
person  who  is  no  party  to  a  deed,  and  is  a  mere  stranger, 
cannot  maintain   covenant  against  one  who  is  a  party. 
But  it  is  submitted,  that,  notwithstanding  these  conces- 
sions, this  action  may  be  maintained  by  Mr.  Berkeley.     It 
appears,  from  the  finding  of  the  arbitrator,  that  Mr.  Sim" 
monds  was  not  empowered  to  execute  the  lease  by  an  in- 
strument under  seal,  and  the  arbitrator  seems  to  have  con- 
sidered that  as  the  sole  objection  to  the  plaintiff's  right  of 
recovering.     Now,  it  is  not  disputed,  that,  in  most  in- 
stances, where  an  attorney  is  to  bind  his  principal  by  deed, 
the  instrument  under  which  he  acts  must  also  be  by  deed : 

(fl)  See  Cooker  v.  Child,  2  Ley.  74.        (6)  Carth.  76.  • 
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but  there  is  a  great  difference  between  the  cases  where  the         1826. 
principal  parts  with  an  interest,  and  where  he  merely  gives 


Berkelet 


Hardy. 


an  authority.     It  is  laid  down  in  Co.  Liti.,  52  b,  tl^t  an  v. 

attorney,  to  deUver  seisin,  must  be  by  deed ;  but  in  the 
case  of  Moyle  v.  Ewer  (a),  where  an  indenture  of  bargain 
and  sale  between  I.  S.  of  the  one  part,  and  i.  D.  of  the 
other  part,  and  in  the  end  thereof  a  letter  of  attorney  to 
J.  N.,  to  make  livery,  was  produced  in  Court,  and  it  was 
urged,  that  it  should  be  void,  because  the  attorney  was  no 
party  to  the  deed  the  Court  held  it  well  enough.  [Abbott, 
C.  J.  Livery  of  seisin  is  not  in  execution  of  the  law ;  it  is  a 
matter  in  pais].  This  is  also  a  matter  in  pais;  the  exe- 
cution of  a  deed  is  stated  in  the  books  to  be  a  matter 
in  pais.  This  is  a  mere  authority,  given  by  the 
plaintiff,  to  Mr.  Simmonds.  The  case,  then,  depends,  in  a 
great  measure,  upon  the  terms  in  which  the  authority  is 
executed.  This  is  not  an  agreement  on  the  part  of  Mr. 
Simmonds  to  let  the  premises  to  the  defendant;  but  it 
states  in  terms,  that ''  the  said  William  Fitzharding  Berkeley 
agrees  to  let,  and  the  said  John  Hardy  agrees  to  take,  all 
those  messuages,  tenements,  farms,  lands,''  &c.  Therefore, 
in  the  contracting  part  of  the  instrument,  every  thing  pur- 
ports to  be  granted  by  the  plaintiff  to  the  defendant,  and 
the  covenants  purport  to  be  from  the  defendant  to  the 
plaintiff.  This  case,  therefore,  is  distinguishable  from  that 
of  Frontin  v.  Small,  because  there  the  attorney  professed 
to  do  every  thing  in  his  own  name.  But,  admitting  the 
authority  of  that  case,  and  of  the  others  upon  this  point, 
the  argument  on  the  other  side  may  be  prayed  in  aid  to 
shew,  that  the  intervention  of  Simmonds,  and  the  execution 
of  the  indenture  by  him,  are  to  be  considered,  as  far  as 
they  go,  as  mere  nullities.  If  so,  the  words  at  the  begin- 
ning of  the  agreement,  purporting  that  the  instrument  had 
been  made  between  him  and  the  defendant,  and  the  con- 
cluding woras,  whereby  Simmonds  professes  to  execute, 
may  be  altogether  rejected  ;  and  then  it  may  be  treated  as 

m  (a)  Noy,  49.     Cro.  Eliz.  905. 


Berkblet. 
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1826.        a  deed  poll,  executed  by  the  defendant  alone.    [Holroyd^ 
J.   If  you  argue  that  it  is  to  be  considered  as  a  deed  pcXl 
V.  simpliciter,  then  there  is  no  demise;  for,  according  to  the 

Harot.  ^j^gg  ^f  Frontin  v.  Small,  where  the  attorney  professed  to 
execute  in  his  own  nani^e,  and  the  deed  was  on  that  ground 
held  to  be  void ;  it  followed  as  a  consequence  that  the 
covenants  were  also  void.  Here  the  foundation  of  the  co- 
venants, is  the  demise,  and  if  there  be  no  demise,  there  can 
be  no  covenants  with  the  plaintiff].  It  is  submitted,  that 
this  may  be  supported  as  a  deed  poll,  on  the  authority  o£ 
Cooker  V.  Child  (a),  and  Gilbey  v.  Copley  {b).  Now,  if 
it  be  true  that  Simmonds  is  not  to  be  considered  as 
the  legal  attorney  of  the  plaintiff,  and  there  be  no  exe- 
cution by  the  plaintiff,  still,  as  the  defendant,  by  his 
execution,  agrees  to  take  the  land,  and  expressly  co- 
venants to  pay  the  plaintiff  the  rent^  it  follows  that 
be  would  be  liable  to  the  plaintiff  in  this  action. — 
[Holroyd,  J.  That  argument  would  equally  have  applied  in 
the  case  of  Frontin  v.  Small].  Here  the  lessee  expressly 
covenants  to  pay  the  lessor.  lAbboti,  C.  J.  Now  sup- 
posing yon  treat  the  first  clause  of  this  indenture,  as  an 
agreement  between  the  plaintiff  and  the  defendant,  can 
you  contend  that  it  would  be  valid  if  the  plaintiff  did  not 
execute  it  ?  Suppose  the  name  of  Simmonds  to  be  left  out 
altogether,  and  that  we  are  to  regard  (!b  is  as  an  agreement 
between  the  plaintiff  and  the  defendant,  could  the  ptain* 
tiff  have  alleged  that  he  had  denUsed  the  premises  to  the 
defendant.  If  he  could  not  allege  that  he  had  demised, 
he  clearly  could  not  maintain  covenant].  The  defendant 
would  be  bound  to  pay  the  rent  to  the  plaintiff,  and  if  so, 
that  must  be  on  the  footing  of  a  demise.  [Abbott,  C.  J. 
This  might  make  a  tenancy  firom.year  to  year,  but  it  will 
not  make  a  demise  so  as  to  support  an  action  of  covenant 
upon  the  indenture].  But  if  the  defendant  has  entered  as 
tenant  to  the  plaintiff  upon  the  terms  and  conditions  men* 
tioned  in  the  indenture,  is  he  not  estopped  from  availing 

(o)  2  Lev.  74.  (6)  3  Lev.  138. 
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himself  of  this  objection?    [Abboit,  C.  J.  If  this  could  be        1826. 
treated  M  the  execution  of  a  counterpart  by  a  lessee^  as 
against  him^  it  would  be  presumptive  evidence  until  the 
contrary  be  shewn,  that  there  had  been  a  valid  execution 
of  an  original].    Certainly  the  case  must,  turn  at  last  upon 
the  p<ttnt  last  suggested  by  the  Court,  for  it  must  be 
admitted,  that  no  action  could  be  maintained  against  the 
plaintiff,  and  consequently,  if  he  is  to  be  treated  as  a 
stranger  to  the  deed,  he  could  maintain  no  action  upon  it : 
and  the  question  is,  whether  it  may  not  be  well  presumed, 
that  there  was  another  instrument  executed  by  the  plain- 
tiff, whereby  the  term  was  created,  and  that  the  instru- 
ment in  question,  is  in  the  nature  of  a  counterpart  of  an 
original  indenture  properly  executed.     Treating  the  case  in 
this  way,  all  the  difficulties  suggested  on  the  other  side, 
maybe  avoided. 

Abbott,  C.  J. — I  know  of  no  instance  in  which,  in  the 
case  of  an  action  brought  upon  an  imperfect  and  invalid 
agreement,  the  Court  has  presumed  the  existence  of  another 
inatromrat  free  from  objection ;  and  in  the  absence  of 
express  authority,  it  would  be  going  farther  than  the  doc- 
trine of  presumption  has  ever  yet  gone,  if  we  were  to  pre- 
sume the  existence  of  such  an  instrument  in  this  case, 
especially  where  the  whole  matter  was  before  the  arbi- 
trator, and  the  existence  of  such  an  instrument,  was  never 
suggested.  We  are  therefore  to  decide  this  case  upon  the 
technical  rule  of  law,  applicable  to  deeds  under  seal,  which 
I  believe  is  peculiar  to  the  law  of  England.  That  rule  is 
laid  down  and  established  in  so  many  cases,  which  cannot 
be  now  controverted,  that  I  think  we  are  bound  to  hold, 
that  no  action  of  covenant  can  be  maintained  upon  the 
deed  in  question,  in  the  name  of  this  plaintiff,  *  and 
consequently,  that  we  ought  not  to  set  aside  this  award. 

HoiEOTD,  J.  (a) — ^The  form  of  this  deed,  and  the  man- 

(a)  Ba^ky  J„  was  in  the  Bail  Court. 


no 


1826. 
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V. 

Habot. 
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ner  in  which  it  was  execated,  rebut  the  presomptian  that 
there  had  been  originally  a  deed  properly  executed,  and 
that  this  was  merely  a  counterpart.  From  the  banning 
to  the  end,  this  instrument  does  not  appear  to  be  weU 
executed  as  an  indenture  of  lease  to  the  plaintiff,  and 
therefore,  as  there  was  no  demise  on  his  part,  it  follows, 
that  there  were  no  covenants  by  the  defendant  for  the 
breach  of  which  an  action  could  be  brought  in  the  name 
of  Mr.  Berkeley. 


LiTTLEDALE,  J.,  concurred. 


Rule  discharged. 


95M  April. 

Where  the 
maker  of  a 
promissoiy 
note,  payable 
12  months  ai^ 
ter  notice,  with 
interest, "  for 
▼alue  receiv- 
ed," became 
bankrupt  be- 
fore notice  had 
been  given : — 
Held,  that  the 
note  was  with- 
in the  7G.l,c. 
31,  andprove- 
able  under  his 

commission. 

/ 


Clayton  v.  Gosling. 

Assumpsit  on  a  promissory  note  in  these  words  ; — 
'^  30th  December,  1820.  On  having  twelve  months'  no- 
tice, we  jointly  and  separately  promise  to  pay  Mr.  John 
Clayton,  or  order,  200/.,  for  value  received,  with  lawful  in- 
terest. G.  Gosling,  J.  D.  Bower.**  •Pleas,  first,  the  ge- 
neral issue,  non  assumpsit;  and  second,  the  bankruptcy  of 
the  defendant.  At  the  trial,  before  Hullock,  B.,  at  the 
Derbyshire  spring  assizes,  1825,  the  plaintiff  obtained  a 
verdict  for  the  amount  of  the  note,  subject  to  the  opinion 
of  the  Court,  on  the  following  case. 

The  name  of  G.  Gosling  on  the  note  was  proved  to  be 
the  hand-writing  of  the  defendant.  The  defendant  be- 
came bankrupt  in  1821,  and  a  commission  was  issued 
against  him,  bearing  date,  25th  October  in  that  year;  and 
on  the  following  day,  a  notice  was  given  to  him  by  the 
plaintiff,  to  pay,  in  twelve  months,  the  200/.  and  interest 
secured  by  the  note ;  and  a  similar  notice  was  given  to 
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Joihua  Dale  Bower,  of  Chesterfield,  the  place  where  the 
plaintiflT  and  defendant  resided.  No  evidence  was  given 
as  to  whose  hand-writing  Ihe  name  J.  D.  Bower,  signed  to 
the  note,  was ;  but  it  was  proved  that  there  was  no  person, 
either  in  Chesterfield,  or  in  the  neighbourhood,  answering 
the  description  of  J.  P.  Bower,  except  the  Joshua  Dale 
Bower,  to  whom  the  notice  was  given.  The  defendant's 
certificate  was  dated  2dth  April,  1824. 


Clayton 

V. 

Gosling. 


AT.  JK.  Clarke,  for  the  plaintiff.  The  verdict  ought  not 
to  be  disturbed.  The  note  was  not  proveable  as  a  debt 
under  the  defendant's  commission;  an  action  upon  it, 
therefore,  is  not  barred  by  the  defendant's  certificate.  A 
general  plea  of  bankruptcy  must,  in  all  cases,  state,  that 
the  cause  of  action  accrued  before  the  time  when  the  de- 
fendant became  bankrupt;  Charlton  y.  King  (a);  which 
the  plea  in  this  case  could  not  state,  or,  at  least,  could  not 
state  truly :  because  no  cause  of  action  could  accrue  until 
after  notice  had  been  given,  and  no  notice  was  given  un- 
til after  the  bankruptcy.  The  only  cause  of  action  that 
could  accrue  before  the  bankruptcy,  was  default  in  pay- 
ment after  notice ;  but  the  defendant  had  been  guilty  of 
no  default,  because  he  had  received  ho  notice.  There  was 
no  debt  payable  at  all  events,  for  it  depended  upon  the 
contingency  of  noAce  being  given  ;  and  it  might,  in  fact, 
never  become  payable,  for  the  notice  might  never  be 
given.  It  was,  therefore,  a  contingent  debt ;  and  contin- 
gent debts  are  not  proveable  under  a  commission :  Han" 
cock  T.  Entwisle{b),  Utterson  v.  Vernon  (c).  The  note 
itself  cannot  be  regarded,  necessarily  and  conclusively,  as 
evidence  of  a  debt  in  prsesenti.  It  cannot  be  said  that 
this  case  comes  within  the  principle  of  the?  Geo.  1,  c.  31, 
for  the  preample  of  that  act  clearly  shews  that  it  was  in- 
tended to  apply  exclusively  to  cases  relating  to  trade ;  and 
the  provision  for  deducting  a  rebate  of  interest  makes  it  ^ 


(«)4T.  R.156. 


(b)  3  T.  R.  435. 


(c)  4  T.  R.  670. 


Clatton 

V, 

Gosling. 
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equally  plain,  that  the  legislature  intended  to  allo#  tbe 
proof  of  such  debts  only  as  were  payable  at  all  events  on 
some  specific  day.    Ex  parte  King  (a). 

S.  M.  Phillips,  control.  The  note  was  proveable  under 
the  commission ;  therefore  the  plea  of  bankruptcy  is  an 
answer  to  the  action.  This  is  a  case  within  both  the  letter 
and  the  spirit  of  the  7  Geo.  1,  c.  31.  The  note  constitutedy 
and  was  conclusive  evidence  of,  a  debt  in  preesenti.  It  is 
expressed  to  be  '^  for  value  received/'  It  was  not  payable 
upon  any  contingency,  for  it  was  in  the  power  of  the  payee 
at  any  moment  to  fix  the  time  of  payment;  and  id  certmn 
est  quod  cerium  reddi  potest.  The  cases  cited  on  the 
other  side,  therefore,  do  not  apply ;  for  in  all  of  them  there 
vnts  some  contingency;  either  the  amount  of  the  debt  was 
not  ascertained,  or  the  period  of  the  payment  was  uncer* 
tain,  and  independent  of  the  will  and  power  of  the  eie- 
ditor.  Here  the  amount  of  the  debt  was  ascertained ;  and 
it  depended  only  upon  the  will,  and  was  within  the  poww 
of  the  creditor  to  fix  a  day  for  the  payment. 


Abbott,  C.  J. — We  have,  more  than  once,  of  late  de- 
cided, that  the  words  '^  value  received,"  in  a  promissory 
note,  mean  ''  value  received  from  the  payee"  (6),  and  coo* 
formably  with  those  decisions,  we  must  read  the  note  in 
question  thus  : — **  We  acknowledge  to  owe  Mr.  Ctajfttm 
(the  payee)  200/.,  and  promise  to  pay  him  that  sum,  with 
lawful  interest,  twelve  months'  after  notice."  If  that  is  the 
effect  of  the  note,  as  I  think  it  is,  the  debt  is  not  contin* 
gent,  for  that  is  admitted  to  be  due ;  nor  is  the  time  of 
payment  contingent,  in  the  strict  sense  of  the  word,  for 
that  would  be  a  time  which  might  never  arrive :  but  we 
must  pr^ume,  from  the  very  circumstance  of  the  note  being 
given,  that  the  period  at  which  it  is  made  payable  wouM 

(a)  8  Ves.  Jun.  334.  ante,  vol.   iii.,  165.    1  B.  &  C. 

(h)  See  Highmore  v.  Primrose,      674. 
5  M.  &  S.  65.  Priddy  v.  Henbrty, 
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arrive.  The  notice  specified  in  the  note  was  not  given  till 
after  the  bankruptcy;  therefore,  the  plaintiff  had  no  cause 
of  action  at  the  time  of  the  bankruptcy.  The  statute  7 
Geo.  I,  c.  31,  was  passed  for  the  purpose  of  remedying 
that  very  evil,  and  provides,  first,  for  the  proof  of  debts 
payable  in  future;  and  secondly,  for  a  rebate  of  interest 
on  debts  so  proved.  The  question,  then,  is,  whether  such 
a  rebate  of  interest  can  be  made  in  this  case ;  and  I  am  of 
opinion  that  it  can.  The.interest  ceases  from  the  time  of 
the  bankruptcy,  and  then  the  note  becomes  the  same  as  if 
it  had  been  made  payable  at  a  certain  period  from  its  date. 
fij^uKt^ing  by  these  mean^  the  difficulty  which  might  have 
arisen,  respecting  the  rebate,  if  the  note  had  not  carried  in- 
terest, it  seems  to  me  that  t]bie  case  comes  within  the  spirit 
of  the  act  of  parliament,  that  the  debt  was  proveable,  and, 
coDseqiiently,  that  the  plea  of  bankruptcy  is  an  answer  to 
the  action.  I  am,  therefore,  of  opinion,  that  the  defendant 
is  entitled  to  judgments 
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1836. 
Claytoh 

V. 

GosLiiro. 


Batlbt,  J. — ^Where  the  amount  of  a  debt  is  uncertain^ 
or  the  period  at  which  it  is  payable  is  contingent,  it  is  quite 
clear  that  it  is  not  proveable  under  a  commission.  But 
where  there  is  an  existing  debt  previous  to  the  commission, 
payable  in  future,  and  the  amount  of  it  is  ascertained,  it 
is  within  the  7  Geo.  I,  c.  31,  and  proveable.  Now  the 
note  in  this  case  is-  made  *'  for  valu^  received,"  whichi  ac-> 
cording  to  the  modem  decisions  upon  tbis  subject,  amounts, 
to  an  acknowledgment  of  a  debt  due.  The  only  possible 
contingency  here  is,  as  to  the  time  when  the  note  shall  be 
payable;  but  tha^  iB>  in  fact,  no  contingency  at  all;  for  i]b 
is  payable  twelve  months  after  notice,. which  we  must  pFe- 
some  would  be  given ;  and  the  statute  proceeds  expressly, 
upon  the  distinction  between  debts  due  and  dehi^  pay^ble^i 
If  interest  had  not  been  payable  from  the  date  of  the  note, 
but  only  from  the  time  of  the  notice,  then,  no  notice  having 
been,  given  at  the  time  of  the  bardLruptcy,  the  amount  of 
the  debt  might  have  been  doubtful :  but  as  interest  is  pay- 
able from'  the  daie  of  the  note,  that  difficulty  does  not 

VOL.  VIII.  I 
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arise.     It  seems  to  me,  therefore,  that  this  was  a  debt 
proveable  within  both  the  letter  and  the  spirit  of  the  7 
V.    "^       Geo.  1,  c.  31 ;  and  that  the  defendant  having  obtained  his 
certificate,  the  action  is  not  maintainable. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  defendant. 


Gosling 


Tuesdi^,  Bane  v.  Jones. 

25th  Apnl.      g^ 

^^v^^  vlN  shewing  cause  against  a  rule  for  setting  aside  the 
affidwiTi^  judgment  and  execution  upon  a  warrant  of  attorney,  with 
swered  a  rule  costs  for  irregularity ;  the  application  was  answered  upon 
wide  p^ee<?-  ^®  merits,  but  the  affidavit  produced  on  the  part  of  the 
ings  for  irregu-  plaintiff,  being  written  in  a  very  small  cramped  band> 
costs/butwas  closely  written,  and  shewing  great  parsimony  in  the  use  of 
'^^Md^^d  F^P^^'  ^®  Court,  for  that  reason,  said,  that  although 
slovenly  hand,  the  rule  was  moved  with  costs  for  irregularity,  and  was 
thkt  KTOund**     answered  on  the  merits,  they  would  not  discharge  the  rule 

refused  to  with  costs,  and 

grant  the  costs 
of  the  appli- 
cation. Abbott,  C.  J.  said.  This  affidavit  exhibits  a  very  die- 
graceful  performance.    The  Court  has  often  had  occasion 
to  complain  of  the  slovenly  and  almost  illegible  manner  in 
which  affidavits  are  vmtten,  thereby  giving  the  Court  an 
infinite  degree  of  trouble,  when  brought  under  our  inspec- 
tion.   By  way,  therefore,  of  shewing  our  disapprobation  of 
putting  such  an  affidavit  as  this  upon  the  files  of  the  Court, 
we  shall  discharge  this  rule,  but  not  with  costs,  which  we 
should  otherwise  have  done.    This,  I  hope,  will  be  a  good 
lesson  to  teach  people  they  are  not  to  write  in  a  way  unfit 
to  be  read. 

The  other  Judges  concurred. 

Crowder  for  the  plaintiff,  and  Campbell  for  the  defendant. 

Rule  discharged  without  coats. 
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Tnefdayy 
25th  AprU, 

Ex  parte  William  Edwards.  v^v^ 

JL  HE  defendant^   WUlUim  Edwards,  had  been  convicted    A  warrant  of 
by  two  justices,  of  an  offence  against  the  Smuggling  Act,  ^dl^*^^"' 
Geo.  4.,  c   108,  s«  80,   and  being  a  seafaring  man   was  Smuggling 
adjudged  to  be  sent  on  board  one  of  his  Majesty's  ships,  c.  los,  s.  si, 
in  order  to  his  seryinff  in  the  navy  for  the  term  of  five  ?^,*  person 

.  '^  T      ,  .    ,  [who  had  been 

years,  and  having  been  accordingly  carried  on  board  H.  refused  to  be 
M.  S.  Victory,  and  there  refused  to  be  received  on  account  JJ^^^ghT  of 
of  unfitness,  he  was  brought  back  before  the  same  jus-  war,  as  unnt 
tices,  to  be  dealt  with  in  the  manner  directed  by  sec.  81.  ^icefuntil 
By  that  section,  it  is  enacted  '^  that  if  any  person  so  con-  ^^  paid  the 
victed  as  a  seaman,  and  carried   on  board  any  of  his  ioo/.,need  not 
Miyesty's  ships  of  war,  shall,  on  examination  by  any  sur-  ^^^^^  ^^ 
gean  of  his  Majesty's  navy,  within  one  week  after  being  amined  by  a 
4M>  carried  on  board,  be  deemed. to  be  unfit,  and  shall  be  ^^SSd'oTSe 
refused  on  ihat  account  to  be  received  into  his  Majesty's  refusal  to  be 
service,  such  person  shall  be  conveyed  before  two  justices,  thesernce: 
and  upon  proof  that  he  has  been  so  refused  to  be  received,  °^'  °®^  ^® 

,    .       .  I'll  .     1  11  >     commitment 

such  justices  are  authonsed  and  required  to  call  upon  the  shew,  in  terms, 
^d  person  to  pay  the  penalty  qflOOL,  without  hearing  ^d'^^'*^ 
any  evidence,  other  than  such  proof  as  last  aforesaid,  and  '^  called  upon 
in  default  of  immediate  payment  of  the  same,  to  commit  ^^^L  *^ 
the  said  person  to  prison,  there  to  remain  until  such  before  he  was 
penalty  shall  be  paid."    Under  the  authority  of  this  sec- 
tion, the  justices  committ^  Edwards  to  prison  until  he 
paid  the  penalty  of  100/.    The  statute  gives  no  form  of 
commitment  in  a  case  circumstanced  as  this.    The  justices 
in  the  warrant,  by  which  Edwards  was  so  committed,  re- 
died  the  former  warrant  of  commitment,  under  whidh  he 
had  been  sent  on  board  the  Victory,  and  the  fact  that  he 
had  been  refused  to  be  received  on  board  that  vessel,  and 
concluded   vrith  a  direction   that  he  should  remain  in 
prison  j^ntil  the  penalty  of  100/.  was  paid. 

Piatt  now  moved  for  a  writ  of  habeas  corpus,  for  bring- 
ing the  prisGOier  Edwards  up,  in  order  to  be  discharged 


.  rfe 
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1826.  from  the  commitment,  and  took  two  objections  to  the  war- 
^^^"^  TVLUt,  1st,  That  it  did  not  appear  on  the  face  of  it,  that  the 
Edwards,  prisoner  had  been  examined  by  a  surgeon,  in  pursuance  of 
,8.  81 ;  and  2d,  That  it  did  not  shew  that  the  prisoner  had 
been  called  upon  to  pay  the  penalty  before  he  was  commit- 
ted. This  act,  he  contended,  ought  to  be  construed  most 
strictly  in  favour  of  the  subject.  As  to  the  first  objection, 
8.  81  made  it  a  condition  precedent,  that  the  party  shotdd 
be  examined  by  a  surgeon  before  the  justices  could  have 
jurisdiction  to  commit  him  until  he  paid  the  penalty ;  and, 
therefore,  as  the  warrant  did  not  shew  that  such  examina- 
tion had  taken  place,  every  intendment  must  be  made 
against  the  commitment.  Then,  secondly,  s.  81,  in  express 
terms,  required  that  the  justices  should  call  upon  the  party 
after  he  was  sent  back,  to  pay  the  penalty  imposed,  and  in 
default  of  immediate  payment,  commit  him  until  the 
penalty  should  be  paid.  Now,  here  there  was  nothing 
upon  the  face  of  the  warrant  to  shew  that  the  party  had 
been  called  upon,  in  the  terms  of  the  act,  to  pay  the  penalty 
before  he  was  committed.  For  these  reasons,  he  submitted 
that  the  party  was  entitled  to  be  dischai^ed. 

Abbott,  C.  J. — I  think  neither  of  these  objections  is 
tenable.  In  the  case  of  a  person  deemed  unfit,  and  reftised 
on  that  account  to  be  received  into  the  naval  service,  proof 
that  he  has  been  so  refused  to  have  been  received,  is  all 
that  is  requisite  to  give  the  justices  jurisdiction  to  commit 
for  the  penalty  under  the  8l8t  section ;  and  I  think  they 
are  not  bound  to  set  out  the  fact  that  the  party  has  been 
examined  by  a  surgeon.  Then,  as  to  the  second  objecticm, 
I  think,  that  adjudging  this  party  to  pay  the  penalty,  is 
equivalent  to  demanding  it.  The  justices  have  adjudged 
him  to  pay,  and  he  has  not  paid  I  that  is  the  same  thing  as 
calling  upon  him  to  pay.  The  warrant,  therefore,  appears 
to  me  to  be  substantially  good.  » 

The  other  Judges  concurred; 

Writ  refbsed. 
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The  Kino  v.  the  Justices  of  Middlesex.  25thAmil. 

V/N  appeal  against  a  conviction  under  the  67  Geo.  3,  c.      The  Metxo- 
29,  "  An  act  for  better  paving,  improving,  and  regulating  Act,  57 G?^,"^ 
the  streets  of  the  metropolis,  and  removing  and  pteventing  29,s.i35,pre- 
nuisances  and  obstructions  therein,"  the  Quarter  Sessions  moyal  into 
for  the  coonfy  of  Middlesex  confirmed  the  conviction,  sub-  ^^^^f  °' 
ject  to  the  opinion  of  this  court,  upon  a  case  granted  for  that  **  any  rate, 
purpose.    By  sec.  136,  it  is  enacted,  that  no  proceeding  to  ^ictiOTi%p- 
be  had  touching  the  conviction  of  any  offender  or  offenders  *^®^  matter,  or 
against  that  act,  shall  be  vacated  or  quashed  for  want  of  that  a  cote 
form ;  '*  nor  shall  any  rate,  proceeding,  conviction,  matter,  P^"*?^  ^TJ^^ 
or  thing,  be  removed  or  removeable  by  certiorari  or  by  any  the  opinion  of 
other  writ  or  process  whatsoever,  into  his  Majesty's  courts  ^^  ^^^2^ 
of  record  at  Westminster,  or  elsewhere ;  any  law,  statute,  or  of  a  conviction 

1  '^  .1  1  •       f  1  under  the  act. 

usage  to  the  contrary  notwithstandmg.  ^,^  ^  thing, 

within  the 
meaninir  of  s. 

Ttndal  now  moved  for  a  writ  of  certiorari  to  remove  into  i35,anlcould 
this  court  the  case  which  the  sessions  had  granted,  and  by  cCTUorMi^ 
contended,  that  the  136th  section  did  not  prevent  the  re- 
moval of  a  special  case  into  this  court  for  its  opinion.  A 
special  case  not  being  specifically  mentioned  in  that  clause, 
and  the  certiorari  being  a  beneficial  writ  for  the  subject,  it 
could  not  be  taken  away  without  express  words.  He  there- 
fore submitted  that  the  certiorari  was  not  taken  away  in 
this  instance ;  and  he  referred  to  Rex  v.  Jukes  (a),  where  it 
was  held,  that  if  a  statute  authorising  a  summary  conviction, 
before  a  magistrate,  give  an  appeal  to  the  sessions,  who  are 
directed  to  hear,  and  finally  determine  the  matter,  this  does 
not  take  away  the  certiorari,  even  after  such  appeal  made 
wd  determined. 

Abbott,  C*  J. — ^The  language  of  the  section  in  question, 
is  too  strong  to  be  got  over.    It  restrains  the  removal  by 

*    (a)  8  T.  R.  542. 
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1826.         certiorari  of  any  rate,  proceeding,  conviction,  order,  matter, 

r^"^'       or  thing.    These  words  are  clearly  comprehensive  enough 

V.  to  embrace  a  special  case,  for  it  cannot  be  denied  that  a 

The  Justices  gp^jjj  ^j^g^  jg  ^  thing.   Nothing  can  therefore  be  taken  by 

Middlesex,    your  motion. 

The  other  Judges  concurred. 

Rule  refused. 


Wedne$dayf 

26th  April,  KeEGAN   V.   SmITH. 

A  husband  ASSUMPSIT,  to  recover  the  sum  of  31/.  6s.  2d.,  for 
necessaries  board,  lodging,  and  necessaries,  furnished  to  the  wife  of 
suppUed  tohis  the  defendant,  from  the  19th  July,  to  the  8th  Jiavember, 

wife  pendiDg  ,  . 

a  suit  between  1824.  Plea,  non  assumpsit,  and  issue  thereon.  At  the 
IS^^I  *"^'  ^^^^^^  Abbott,  C.  J.,  at  the  adjourned  Middlesex 
coart,  until  sittings  after  last  Trinity  term,  the  plaintiff's  case  being 
aw^'^fnor  admitted,  the  foUowmg  was  the  defence  set  up.  In 
does  a  decree,  February,  1824,  the  wife  of  the  defendant,  they  being 
alimony  to  be  then  living  separate,  instituted  a  suit  in  the  consistory 
paid  from  a      court  against  him,  for  restitution  of  conju&cal  rights ;  and  in 

date  preceding     .      ,,  j   &        &        '     . 

the  time  when  April,  1824,  another  suit  for  a  divorce,  on  the  ground  of 

Jere^'Tu^rS  ^™^^*y  ^^  adultery.     On  the  3rd  of  December,  1824,  the 
remove  his        Court  issued  a  decree  in  the  latter  suit,  ordering,  that  the 
**  *  *  ^*  defendant  should  allow  his  wife,  pendente  lite,  30/.  a  year, 

payable  quarterly,  to  commence  from  the  8th  of  March 
preceding.  It  was  not  clearly  proved  that  any  part  of  the 
allowance  had  ever  been  paid ;  but  the  registrar  of  the 
court  stated,  that  in  default  of  payment  a  monition  might 
have  issued  within  fifteen  days  after  the  decree,  and  that 
in  point  of  fact  no  such  monition  ever  did  issue.  The  Lord 
Chief  Justice  was  of  opinion,  that,  even  assuming  the  ali* 
mony  to  have  been  regularly  paid  from  the  8th  of  March, 
1821,  still  as  the  decree  was  made  subsequently  to  the 
period  in  respect  of  which  the  plaintiff  s  demand  arose. 
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it  was  no  answer  to  the  action.     His  Lordship,  therefore,         1826. 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit.    A 
rule  nisi  having  been  obtained  accordingly  in  Michaelmas 
term  last, 

» 

Denman,  C.  S.,  and  Maule,  now  shewed  cause.    The 
husband  is  not  relieved  from  liability  in  this  case.    The 
wife  was  destitute,  and  was  driven  to  the  consistory  court 
for  relief.    She  was  not  to  be  left  to  perish  in  the  interval 
between  her  separation  from  her  husband>  and  the  issuing 
of  the  decree  which  assigned  her  alimony.     Her  debt  to 
the  plaintiff  was  contracted  during  that  interval,  and  at  a 
period  when  it  was  perfectly  uncertain  whether  alimony 
would  be  assigned  her,  or  not.     A  good  right  of  action, 
therefore,  accrued   to  the  plaintiff;  and  that  cannot  be 
defeated  by  any  matter  ex  post  facto.     The  alimony  is, 
indeed,  directed  to  be  paid  in  respect  of  the  period  during 
which  the  plai|itiff's  right  of  action  accrued ;   but  the  fact 
of  the  husband  becoming  bound,  either  by  his  own  act,  or 
by  the  order  of  a  court  of  competent  jurisdiction,  to  pay 
alimony  from  an  antecedent  period,  cannot  bar  a  claim 
arising  before  he  so  became  bound.    There  was  no  evi- 
dence' to  shew  that  the  alimony  was  paid  retrospectively ; 
but  if  it  was,  the  case  is  not  varied  :  for  the  plaintiff  could 
not  prevent  the  wife's  misapplying  the  money,  and  it  was 
the  duty  of  the  husband  to  have  seen  that  it  was  properly 
applied. 

■ 

Tindal,  contrit.  The  case  of  Ozard  >.  Damford  (a),  is 
a  decisive  authority  in  support  of  this  rule.  Lord  Mans^ 
field  there  laid  it  down  as  clear  law,  that  where  the  husband 
and  wife  live  separate,  the  person  who  gives  credit  to  the 
wife  is  to  be  considered  as  standing  in  her  plaee,  inasmuch 
as  the  husband  is  bound  to  maintain  her ;  and  the  spirituafl 
Court,  or  s^  court  of  Equity,  will  compel  him  to  grant  her  an 

(a)  Selwyn's  N.  P.  247, 3d  Ed. 
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adequate  alimony.  But  if  she  elope  from  her  husband^ 
and  live  in  adultery  ;  or  if,  upon  i^eparation,  the  husband 
ilgrees  to  make  her  a  sufficient  lillowance,  and  pays  it;  in 
either  of  those  cases,  the  husband  is  not  liable ;  .because^  in 
the  former  case,  she  forfeits  all  title  to  alimony^  ahd,  lin 
the  latter,  has  no  further  demands  on  her  husband.  Here, 
the  wife,  after  separation,  obtained  a  decree  of .  the.  eeele- 
siastical  Court  for  alimony,  which  was  to  be  payable  in 
respect  of  the  period  during  which  the  plaintiff 's  claim 
a^ccrued,  and  which,  upon  the  evidence  adduced,  must 
be  taken  to  baye  been  actually  paid.  The  wife  herself, 
therefbre,  had.no  further  claim  upon  the  husband,  and  as 
her  creditor,  the  plaintiff,  stands  in  her  place,  it  follows 
that  he  can  have  no  claim  against  the  husband.  This 
action,  therefore,  is  not  maintainable. 


Abbott,  C.  J. — ^At  the  time  when  the  credit  wa|  given 
to  the  wife,  it  was  matter  of  uncertainty  whether  a,  decaree 
for  any  or  what  alimony  would  be  obtained  against,  the 
Jiusband.  In  the  interval  of  that  uncertainty,  waa.tha 
wife  to  starve  ?  Certainly  not;  the  husband  was  bound  to 
mamtain .  her :  and  as  he  suffia^  her  to  Uve  separate,  fiom 
him,  he  suffered  her  to  carry  a  credit  with  her.  The  decree 
of  the  consistory  Court,  by  which  alimony  was  enforced^ 
was  made  after  the  whole  of  the  debt  which  the  plaintiff 
c}aimis  by  this  action  was  incurred.  The  plaintiff,  i|]heie<- 
fpre,  once  had  a  complete  right  of  action,  and  I  am  dsef 
cidedly  of  opinion,  that  a  claim  so  acquired  cannot^ 
taken  away  by  any  matter  ex  post  facto,  by  an  event  which 
has  bappei^ed  subsequently  to  the  time  when  that  right  of 
action  accrued.  I  think  the  rule  for  entering  a. nonsuit 
ought  to  be  discharged. 


.^■•    I- 


Bay  LEY,  J. — It  is  true  that  the  creditor,  to  a  eetfeatn 
degree,  stands  in  the  situation  of  the  wife,  and  is  to  be 
cpnsidered  as  claiming  thrpUghher;  but.if,the.h\^hand 
does  not  himself  supply  the  wife  with  necessaries,  he 


'.  !,■  'i- 
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gpnk  bet  accredit  upon  those  who  will  supfdy  her :  wd 
the  laiw  implies  ail. authority  firom  the  boBbaod  to  the  wife^ 
to  contraot :  fpr  wiuitever  is  neceftaaryi  for  bee  subaiAteQce. 
In  di^s  casein  for  alLthat  ftppears,  the^wife.  wast  utterly  dee* 
titttteiof  fl(ny  allowance  from  the  husbimd^  or  of  any  mpans 
of ^obtaining^  the  necessaries  t>£  Me,,  daring  this,  wiiole  ,of 
the^period  mthe  course  of  which,  the 'plaintiff's  demand 
aeeruedr  and  therefore  the  law  gave.her  an  implied  authe^r 
tity  fimn  the  husband  to  contract  the  idebt  in  question.  . 

Hoi«ROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged  (a). 


WedntsdttVm 

Prince  and  another,  v.  Lewis.  26thApnL 

\/ASB.  •  The  declaration  stated  that  plaintiffs,  were  pos-      The  gran- 
■essed.  of  a  ^certain  close,  v^caUed  Cooent  -  Garden .  maiket,  l^  2f  *  T'" 

'   ket cannot 

aitiiatey  &c^y.and  of  a  certain  market  holden  and  .to  be  maintain  an 
hoUen  there  on  every  day  in .  tlie  weelTf  througjbkxiA  ^tbe  ^indivkbd 
year;  Sumb^ .  and  the  feast^y  of  the  birth  of  our  Lord  ^^^^^^^ 
Chri$i  ^exoepted,  for  the  buying  .anil  selling  of  all. and  the  market, 
all  manoiar  of  fruits,  flowers,,  yeeetables.  roots  and  herbs  ^"i.^^'^^^ 

'  '     ^  '  defrauding 

iwbftsoevery-together  witb  the  tolls.  Stallage,  &c.,  to  aueh  him  of  the  toil; 

market  appertaining^  whereby  divers  great  gains,  &c^  acr  j^^  Oiathehas 

cnied,-and  still  of  right  ought  tO'  accrue  tp  plaintiffs.;^  yet  appropriated 

defendant  knowing  the  premises,  and  intending  to  injure  ^'e^tkef 

pkuntifb,  on  the  4th  Joittiaiy,  1825,  and  on  divers  other  ^^'V'^ 

days,  being  all  other  days,  than  Sunday s^  8lc.^  and  being  the  public  con- 

fespeotively,  days  on  which  the  said  market  was  held,  at,  1^° ^'Sie 

8ui.,  ina  certain  public  bighway>  there,  near  to.  the  said  purposes  for 

maikect,  and  within  72  yards  thereof;  wrongfuUy,  and  ^ket^ 

wiAout  the  license,. and  against  the  will  of  plaintiffs,  ex*-  gnnted. 
posed  to  public  sale,  andsold- to  diyere  persons,  diyers  large 
^iantities  of  yegetables ;  and  the  said  persons  ^ho  so 


(a)  Vide  fee  t.  Thtirlow,  ante,  vol .  iV.  ii.  2  B.  &  Cv547.     Lews  v.  Lee, 

ante,  vol.  Ti/ 98.    8  B.  &  C.  391 . 
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1826.        bought  the  said  YCgHnHcu^wirl  who  would  ochcrwise  have 
Pa^i^cz       lesorted  to  the  said  maikft,  were  induoed  to  lesort  to  the 
V-  said  highway,  and  there  to  buy  the  said  Tegetabks  so  ex- 

posed to  sale  in  the  said  highway,  to  the  damage  of  plain- 
ti£b,  and  to  the  injory  of  the  said  maiket;  by  means 
whereof  fdaintiflbweie  disturbed  and  annoyed  in  the  ex- 
erase  of  the  said  maiket,  and  were  depnved  of  direiB 
large  soms,  which  iroQld  have  accrued  to  them;  &€. 
Plea,  the  genend  issue,  not  guil^,  and  issue  thereon.  At 
the  trial,  before  Abboii,  C.  J.,  at  the  adjourned  Miidlner 
sittings  after  last  Trinity  tena,  the  case  was  this: — 
The  plaintiffs  were  the  lessees  of  Covemt  Garden  market, 
undor  the  Duke  ci  Bedford,  to  whose  ancestor  the  maiket 
was  granted  by  letters  patent,  in  the  reign  of  King  Charke 
the  second,  **  for  the  baying  and  selling  of  all  and  all 
kinds  of  fruits,  flowers,  vegetables,  roots  and  herbs  what- 
soever, together  with  all  liberties,  &ee  customs,  toDs,  tel- 
lage  and  piccage,  and  aU  other  profits,  advantages  and 
emoluments  whatsoever  to  the  same  maiket  in  any  wise 
belonging  or  appertaimng/'  This  grant  was  recited  in  A 
private  act  of  parliament,  53  Geo.  3,  c  71,  entitled  "  An 
act  for  regulating  Cavent  Garden  Market,"  and  which  act 
provided  that  the  accustomed  toll  should  be  payahle  by  tihe 
sdler  of  fruit,  &c.,  in  the  market.  The  defendant  oomipmd 
a  house  in  James  street,  near  the  market,  and  on  the  4th  Jian- 
uary,  1825,  he  placed  a  waggon  loaded  with  vegetaUes^  in 
front  of  his  house,  and  within  about  70  yards  of  the  mar- 
ket, and  there  add  the  vegetables.  The  accustomed  toU 
was  demanded  of  him,  but  he  refused  to  pay  it.  There 
was,  during  some  part  of  that  day,  sufficient  room  left  in 
the  market  for  him  to  have  placed  his  waggon  there ;  but 
that  circumstance  was  never  communicated  to  him,  nor  wa& 
he  desired  to  place  his  waggon  in  the  market.  There  wer^ 
several  persons  who  rented  stands  by  the  year  in  the  area, 
of  the  mariLet,  and  there  were  also  several  shops  there  lor 
the  sale  of  earthenware,  besides  one  or  two  public  houses, 
and  seme  other  buildings  not  appropriated  to  the  sale  of 
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friiits,  8lc.   Upon  this  evidence  the  Lord  Chief  Justice  was        1826. 
of  opinion,  that  the  plaintiffs  coald  not  maintain  this  action, 
inasmuch  as  the  owner  of  a  market  was  not  entitled  to  any  v. 

rmnedy  against  those  who  sold  -goods  near  it,  unless  he        Lbwisw 
shewed  that  he  had  devoted  the  whole  space  of  the  market 
to  the  particular  purposes  for  which  the  market  was  granted ; 
which  the  plaintiffs  in  this  case  had  not  done.   His  Lord- 
ship, therefore,  directed  a  nonsuit. 

Gurneyf  in  Michaelmtu  term  last,  obtained  a  rule  nisi  for 
setting  aside  the  nonsuit,  and  for  a  new  trial ;  against  whieh 

Scarlett  and  Martyat,  now  shewed  cause.     This  action 
can  be  maintained  only  upon  the  supposition  that  the  defen- 
dant has  illegally  refused  payment  of  the  tolls  claimed  by 
the  plaintifis,  and  has  thereby  committed  a  fraud  upon  their 
rights,  as  lessees  of  the  market.   Now  there  is  no  ground  for 
that  supposition ;  therefore  the  nonsuit  was  right.     A  sale 
made  without  the  limits  of  the  market,  at  a  time  when  the 
market  was  already  wholly  occupied  by  persons  selling 
goods  within  it,  cannot  possibly  injure  the  plaintiffs;  be- 
cause so  long  as  the  market  is  full,  they  receive  all  the 
emolument  which  the  grant  of  the  franchise  purported  to 
affcnrd.  them. .   If  the  lord  of  a  market  were  to  appropriate 
the  whole  of  the  space  intended  for  the  market  to  other 
and  different  purposes,  he  clearly  would  have  no  right  to 
maintain  an  action  against  any  person  who  sold  goods 
without  the  market ;  and  if  he  so  misappropriates  a  part 
of  the  space  intended  for  the  market,  and  the  remainder  is 
fnlly  occupied  by  persons  selling  goods  within  it,  the  result 
is  the  same,  and  he  is  equally  unentitled  to  maintain  an 
action  against  those  who  sell  near  to  his  market.   Of  right, 
the  market  should  be  open  to  all  who  chuse  to  frequent  it ; 
but  here,  it  was  in  evidence,  that  particular  individuals 
were  allowed  to  expose  their  goods  to  sale  in  particular         . 
places :  and  that  the  space  allotted  for  the  open  market  was 
almost  always  full.   If  at  the  time  when  the  defendant  sold 
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1826.  his  goods  in  James  street^  there  was  no  room  for  him  in  the 
market,  the  plaintiffs  have  sustained  no  damage  from  him; 
and  if  there  was,  during  some  part  of  that  day,  room  for  the 
defendant  in  the  market,  still,  before  he  can  be  chfl^rged 
with  fraudulently  refusing  the  payment  of  the  toll,  it  should 
appear  that  he  was  informed  of  that  fact. 

Gumey,  Denman,  C.  S.,  Brougham,  and  Hutchinson, 
contr^.  Proof  of  a  grant  of  a  market  to  the  plaintiffs,  and 
of  a  aale  of  goods  immediately  out  of  it,  withoqt  pa3rment 
of  toU,  by  the  defendant,  was  sufficient  to  maintain  ithis 
action.  It  was  for  the  defendant  to  shew,  that  at  the  time 
of  the  sale,  there  was  not  room  for  him  in  the  market ;  in* 
stead  of  wjiich  it  clearly  appeared  that  there  was  room,  for 
him,  at  least  during  part  of  the  day.  The  fact  of  the 
pk^Btiffii  haying  misappropriated  part  of  the  space  intended 
for  the  .market^  is  no  answer  to  the  action,  if  there  wiui 
still  rpongi  in  the  market  for  the  defendant.  The  seller  has 
the  advantage  of  exposing  his  goods  before  the  purchasers 
frequenting  the  market,  and  it  is  in.respect  of  that  advan* 
tage>  thai;  the  lord  claims  his  toll ;  and  if  the  seller,  in- 
stead of  going  into  the  market  and  paying  toll ,  sells  his  goods 
near  the  market  toll  free,  he  has  the  same  advantage  himsdf, 
and  defrauds  the  lord  of  his  toll.  If  the  area  of  a  market 
is  misapi^ropriated,  to  th,e  exclusion  of  those  who  woaU 
otherwjyse, expose  their  goods  to  sale  there,  the  lord  is  liaUe 
either  to  an  action>  or  an. indictment,  or  perhaps,  to  a- for- 
feiture of  his  franchise ;  but  it  has  been  decided,  that  the 
lord  of  a  market  may  lawfully  erect  and  let  out  stalls  in  it, 
provided  he  iejetves  sufficient  space  for  the  ^larket  people 
U^,  cptue  in  and  sell'  their  wares.  Rex  v.  Burdett  (a). 

A990TT,  C.  J. — I  thought  at  the  trial,  that  before  the 
lord  of  a  market,  or  his  lessee,  could  maintain  an  action 
complaining  of  a  person  who  sells  without  the  limits  of  the 
market,  as  doing  him  damage,  it  was  incumbent  on  him 

(a)  1  Ld.  Raym.  148. 
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to  ehew^  or  at  least  thai  the  contrary  should  not  be  shewn 
against  him,  that  no  part  of  the  space  of  the  market  which 
ought  to  be  open  atid  free  of  access  for  general  accommoda- 
tion, isy  with  his  assent,  devoted  to  other  purposes.    I  en- 
tertain the  same  opinion  now.    It  may,  perhaps,  be  true, 
npoQ  a  critical  examination  of  the  evidence,  that  during 
som^  part  of  the  time  when  the  defendant's  waggon  was 
standing  in  James  street,  there  might  be  room  for  it  within 
the  limits  of  the  market.     Bnt,  admitting  that  to  be  so, 
it  does  not  alter  my  opinion ;  because,  if,  according  to  the 
general  and  ordinary  use  which  is  made  of  this  market, 
the  public  are  deprived  of  the  accommodation  which,  con- 
sidering the  space  of  the  market,  they  ought  to  have,  and 
if  it  gienerally  happens  that  the  space  allotted  to  them  is 
fully  oocupied ;  then,  as  the  lord  of  the  market,  or  his  les- 
see, cannot  complain  of  a  person  selling  near  the  market 
when  it  is  full,  it  is  incumbent  upon  the  lord,  or  his  lessee, 
when  the  market  is  not  fully  occupied,  to  give  notice  to 
tilie  person  ot  whom  he  means  to  demand  a  toll,  that  there 
is  room  for  him  in  the  market.   Not  having  done  so  in  this 
case,  I  think  he  has  no  right  to  claim  of  a  person  selling 
out  of  the  market,  the  same  toll  as  if  he  had  sold  within 
the  market.     It  is,  however,  said,  that  many  of  the  erec- 
tions in  the  market  have  existed  from  very  ancient  times. 
Probably  that  is  so ;  because  when  the  market  was  first 
established,  it  may  be  very  easily  conceived,  that  the  space 
allotted  for  it  was  more  than  the  public  accommodation 
required :  but  by  the  great  increase  of  population,  and  the 
consequent  increase  in  the  consumption  of  vegetables,  that 
space  has  now  become  insufficient.    Those  erections,  and 
those  appropriations  of  the  space  allotted  for  the  market, 
which  in  former  times  might  be  legitimate  and  reasonable, 
have  now,  therefore,  become  illegitimate  and  unreasonable, 
and  before  the  lord  of  the  market  can  complain  of  being 
defrauded  of  his  toll  by  persons  selling  near  it,  he  must  re- 
move all  obstructions,  and  devote  the  whole  of  the  space 
to  the  object  for  the  fnrtherance  of  which  the  grant  of  a 
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market  upon  that  space  was  designed,  namely,  the  accom- 
modation of  persons  coming  there  for  the  sale  of  a  parti- 
cular species  of  commodity.  Now,  it  appears  in  this  case, 
that  there  are  china  shops  and  public  houses  erected  upon 
the  market.  The  public  houses  may  be  conyenient  to  the 
persons  resorting  to  the  market ;  but  they  may  be  placed 
without  the  limits  of  the  market,  without  rendering  them 
useless  or  inconvenient;  and  if  they  are  inconsistent  with 
that  appropriation  of  the  space  which  the  law  contem- 
plated for  the  benefit  of  the  public,  the  lord .  must  remove 
them:  for  if  he  wishes  to  maintain  an  action  against  any 
person  for  selling  without  and  near  the  market,  he  must 
shew  that  there  has  not  been  such  an  appropriation  of  the 
space  allotted  for  the  market,  as  precludes  that  person 
from  selling  within  the  market.  For  these  reasons,  I  still 
think  that  the  nonsuit  was  right. 


Bayley,  J. — I  also  think  that  the  nonsuit  was  right* 
Wherever  there  is  the  franchise  of  a  market,  the  lord  haa 
certain  rights ;  but  he  has  also  certain  duties  to  perform 
towards  the  public  in  respect  of  those  rights.  I  take  one 
of  those  duties  to  be,  that  he  shall,  so  far  as  the  limits 
of  the  market  will  allow,  take  care  that  there  is  sufficient 
room  for  all  the  purposes  of  the  market.  Now  this  is  a 
market  created  by  charter,  within  specific  limits,  and  for 
specific  purposes.  Generally  speaking,  if  the  space  allotted 
for  the  market  is  more  than  is  necessary  for  the  purposes 
of  the  market  in  ordinary  times,  the  lord  is  at  liberty  to 
appropriate  the  vacant  space  to  other  purposes;  but 
whenever  the  necessities  of  the  persons  frequenting  the 
market  require  that  the  whole  of  the  space  shall  be  dedi- 
cated to  the  use  of  the  market,  then,  as  it  seems  to  me, 
there  is  an  obligation  on  the  part  of  the  proprietor,  so  to 
dedicate  it ;  and  if  he  will  not  so  dedicate  it,  and  if  at  ordi- 
nary times  there  is  not  sufficient  room  for  the  purposes  of 
the  market,  I  think  he  cannot  bring  an  action  against  a 
person  who  sells  without  the  limits  of  the  market,  unless 
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he  shews  thdt  he  first  apprised  that  person  that  there  was,         1826. 
at  the  time  of  such  sale,  room  for  the  purposes  required       prince 
within  the  market,  to  which  he  might  resort.     If  the  lord  v. 

does  communicate  that  to  the  party,  then  there  may  be  an 
obligation  upon  him  to  go  into  the  market ;  but  he  ought 
not  to  be  under  the  necessity  of  attending  dfi  die  in  diem, 
to  see  whether  there  is  or  is  not  room.  Now,  in  this  case, 
the  plaintiffs,  instead  of  communicating  to  the  defendant 
that  there  was  room,  merely  demanded  the  toll  of  him.  .  In 
my  opinion,  tUere  was  a  fraud  practised  upon  the  market, 
but  it  was  a  fraud  practised  by  the  lessees  of  the  market, 
and  not  by  the  defendant.  One  of  the  objects  which  the 
owner  of  a  market  is  bound  to  attend  to,  is,  that  the  nui- 
sance which,  as  a  necessary  consequence,  it  produces,  is 
confined  to  the  limits  of  the  market.  But  what  is  the  case 
with  respect  to  James  street,  and  what  is. the  situation,  of 
that  street  on  the  market  days  ?  The  lessees  treat  it  as  part 
of  the  market ;  it  is  incumbered  with  carts,  and  commodi- 
ties for  sale,  and  the  lessees. are  claiming  toll  from  the  per^ 
sons  selling^  there^  So  that  the  lessees  would  permit  per- 
sons to  sell  out  of  the  market,  provided  they  will  pay  them 
'  toll ;  but  would  treat  them  as  wrong  doers  if  they  withhold 
the  toll.  In  my  opinion,  the  nonsuit  was  right,  because 
tbere  was  clear  evidence  that  in  general  there  was  not 
sufficient  room  for  the  purposes  of  the  market  within  the 
Umits  specified,  and  because  there  was  no  specific  com- 
munication to  the  defendant  at  the  time  he  was  selling  in 
James  street,  that  there  was  room  for  him  to  have  placed 
his  goods  within  the  limits  of  the  market. 

« 

Little  DALE,  J.  (a).— I  also  am  of  opinion  that  this 
nonsuit  was  right.  The  Duke  of  Bedford  is  owner  of  the 
soil,  and  he  has  a  grant  from  the  crown  to  hold  a  market, 
which  grant  is  confirmed  by  act  of  parliament.  A  grantee 
under  such  circumstances,  is  not  bound  to  extend  the  mar- 

(s)  HoLBOYD,  J.,  was  not  present  during  the  argument,  and  therefore 
declined  giving  any  opinion. . 
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1826.  ket  orer  the  whole  of  the  soil ;  it  is  enough  if  he  Appro^ 
priates  so  much  of  it  as  is  sufficient  for  the  pdrpoees  of  the 
market;  and  he  may  shift  and  change  the  miarket  to 
different  parts  of  the  space  specified  in  the  grants  That 
was  decided  in  the  case  of  Curwin  v.  Salkeld  («)*  Theire^ 
fore,  the  Duke  of  Bedfordy  as  the  owner  of  this  franchise; 
was  not  bound  to  apptt>priate  t^e  whole  of  the  space  dpe-^ 
cified  in  the  sprant  to  the  purposes  of  the  market,  ahlesS  it 
was  actually  necessary ;  but  before  he>  or  his  lessee/ could 
bring  an  action  for  a  disturbance  of  his  franchise^,  aiET  in'this 
instance,  he  was  bound  to  shew  that  he  had  left  istifficiMi 
room  for  the  purposes  for  which  the  franchise  was  granted 
to  him.  Now,  here,  it  appears  that  there  is  not  itMMntt'at 
all  times  of  the  year  for  the  persons  resorting  to  lihis  utar^ 
ket.  In  consequeince  of  this,  many  persons  sell  ^tfi"<df 
the  market;  and  of  those  persons  the  defefndantififOtitew  i 
concur  in  the  argumeiit  used  on  the  pcLrt  of  -  the  plaibtlA^ 
that,  generally  speaking,  in  an  action  like  the  ptes^i:^'  it 
lies  on  the  defendant  to  shew,  that  there  is  ti6l'  rolotji'^ 
him  within  the  market ;  for  wheki  the  p)aintiflfs  have  6iiOe 
established  their  rights  and  it  appears  that  the  defendidl 
sells  things  which  are  the  subject  of  sale  in  the  market,' iid 

•  •  •  • 

.  near,  that  it  would  be'prin&&  facie,  a  fraud  upon  the  ownei^ 
of'  the  market,  it  lies  upon  th^  defendant  ^  rebut  by^  eflM 
dencethe  case  so  estaUished:  But  here  it  was  BKei^tiy 
that  part  of  the  space  allotted  for  the  market  was  apj^ii^' 
priatefd  to  other  purpdses,  for  it  appeared,  that  there  Wi^ 
ptiblio  hotiseS,  china  shops,  aiid  an  old  ii'on  shop  ereetid' 
within  the  market.  Now  the  lord  had  no  right  td'tirect 
such  buildings  upon  a  market,  specifically  appropriated 
to  the  sale  of  vegetables,  fruits,  and  flowers.'  Th^  Ibitf  of 
a  market  has-  the"  direction  of  the  market ;  he'  may  dirc(6t 
the  veg^etable^  to  be  sold  in  one  place ;  the  fruits  in  afAn 
ther,  and  the  flowers'  in  a  third :  so  he  ni^iy  say '  thiat  cartS 
shall  bd  brought  to  oiie  place,  and  baskets  to  another,  *  b^ 
virtue  of  his  general  power  of  management  and  dir^tidn, 

(a)  3  East,  538. 


Pbimcb 

V. 
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bat  whenever  the  public  convenience  requires  it,  he  is  1335 
bound  to  devote  the  whole  space  to  the  purposes  of  the 
maricet.  There  have  been  many  instances  of  actions  like 
the  present  brought  against  individuals  who  have  sold  Lewis. 
their  goods  so  as  to  defraud  the  lord  of  a  market ;  but  in 
all  those  cases  it  appeared,  that  there  was  sufficient  room 
for  those  individuals  to  go  into  the  market,  if  they  thought 
fit:  and  I  iftfer  from  thence,  that  it  is  the  duty  of  the  lord 
of  a  market,  always  to  set  out  sufficient  room  for  the  per- 
sons resorting  to  the  market.  If  this  action  could  be  sup- 
ported, the  Duke  of  Bedford,  or  his  lessees,  would  gain 
much  more  by  this  market  than  he  or  they  have  any 
right  to  do.  They  have  now  the  full  profit  of  the  market, 
for  they  have  the  benefit  of  the  toll  upon  all  the  goods 
sold  there;  but  by  this  action  they  seek  to  establish  a 
right  to  toll  upon  goods  sold  in  James  street,  which  is 
without  the  limits  of  the  market ;  by  which  means  they 
would  gain  a  much  larger  profit  than  they  are  entitled  to 
under  the  grant.  It  has  been  urged,  that  on  the  day  in 
question,  there  was  sufficient  room  for  the  defendant  to 
^ave  placed  his  waggon  within  the  market ;  but  it  was 
proved,  that  during  a  considerable  portion  of  the  year,  the 
market  was  so  occupied,  that  it  was  impossible  for  him  to 
get  into  it.  I  think  he  is  not  bound  to  be  upon  the  watch, 
day  by  day,  and  hour  by  hour,  to  find  a  spot  where  his 
waggon  may  stand.  As  it  was  proved  that  the  market 
was  in  general  fully  occupied,  I  think  it  lay  upon  the 
plaintifis  to  shew,  that  on  the  day  in  question,  the  defen- 
dant knew  that  there  was  room  for  his  waggon  in  the 

market. 

Rule  discharged. 


VOL.  viii. 
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Triday, 

2^thApnl^  Shipton  and  another  v.  B.  Cassok. 


A.,  a  credi-  ASSUMPSIT.    The  declaration  was  of  Easter  term,  6 

tor  of  B.,  a-  i.  i_       '  j 

grees  to  re-       Geo,  4,  and  contained  the  common  counts  for  work  and 

S'i'i^itit^^^^  ^^^^^>  ^'^^  *®  °^o"ey  counts.     The  defendant  pleaded 

of  which  a  the  general  issue,  non  assumpsit,  with  a  set-off  for  goods 

payment.    B,,  sold^and  delivered,  money  lent,  money  paid,  8^.    At  the 

at  the  same  trial  before  Abbott,  C.  J.,  at  the  London  adjourned  sittings 

time, contracts  •      i         '    j- 

to  sell  to  A,      after  Hilary  term,  1826,  the  plaintiffs  obtamed  a  verdict, 
ba?nL*5'di    da°^ag«s  466/.  195.  3d.,  subject  to  the  opinion  of  thjs^ 
livers  a  part.     Court  upon  the  following  case. 

ri'r  returasr  ^^  *^^  ^^^^  November,  1823,  the  defendant  w^  in- 
and  then  fkils  debted  to  the  plaintiffs  in  the  sum  of  707/.  135.  W.  .  On 
One  day  after  ^^^  same  day  the  plaintiffs,  and  Henry,  Casson,  the  de- 
the  first  instal-  fendant's  father,  and  the  several  other  persons  whope  9ame8 

ment  becomes  *^ 

due,  C.  remits   appear  to  be  subscribed,  signed  a  memorandum  of  agree- 

£  Ae^Jrice  '°«°*'  °^  "^>«>»  *^«  foUowing  is  a  copy  :-r-        . 
of  the  bark  "  Whereas,   Benjamin   Casson,  of   Sculcoates,  tftnner^ 
^.,  partly  in  Stands  indebted  to  us,   whose  names  are  hereunto,  sub- 
bills,  and  scribed,  in  the  several  sums  written  opposite  our  respective 

partly  in  bank  t.-  t    t      i    •  n  •  /      i.    .i_'* 

notes;  the  re-  Q^Di^s,  which  he  being  unable  at  present  to  satisfy,  hath 
ceipt  of  which  requested  US  to  grant  him  time  for  payment  in  manner 

A.  acknow-  ■*  ,  .  °        ,  ^  .  .  ': 

ledges,  and       herein  written,  to  which,  in  consideration  and  on  condi- 

oi^ufthe  ^^^^  ^^  ^^^  father,  Henry  Casson,  of  Sutton,  yeoman^ 
credit  of  B.*s  agreeing  to  guarantee  the  full  payment  thereof,  we  reapect- 
an  action  by     ^^^^7  Consent,  and  hereby  do,  and  each  of  us  doth  grant 

^.,  against  B.,  ^nd   allow  unto   the   said   jB.  Casson,  time  for  payment 

for  the  amount  .  i.  .  . 

of  the  first  in-    thereof,    in   manner  following;  and  hereby  promise  and 

H^W  fi^t"  agree  that  we  will  not  sue,  implead,  prosecute,  or  other- 
that  B.  was  wise  molest  or  harm  the  said  B.  Casson,  his  executors  or 
off  the  value  '  ^signs,  for  or  on  account  of  our  respective  debts,  or  sums 
of  the  bark       owing  to  US,  unless  or  until  some  default  be  made  by  him 

delivered 

against  A,*a  ^^  them,  of  or  in  the  payment  of  the  said  respective  sums, 
demand; and    ^t  the  times  hereby  agreed  to,  that  is  to  say,  at  four 

though  A,  was 

not  bound  to  accept  the  remittance,  yet,  having  accepted  it,  he  had  waived  all  objec- 
tion to  it,  and  could  not  maintain  the  action. 


SUIPTON 
V. 
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months  from  the  date  hereof,  payment  at  the  rate  of  seven    -    1826. 
shillii^  in  the  pound ;   at  eight  months  frbm  the  date 
hereof,  other  seven  shillings  in  the  pound ;  and  at  twelve 
months  from  the  date  hereof,  the  remaining  six  shillings       Casson. 
in  the  pound.^' 

On  tiie  27th  March,  1824,  H.  Casson  sent  to  the  plain- 
tiff  a  letter,  as  follows :— "  Inclosed  are  three  bills,  a  bank- 
post  bill,  atid  a  bank  note,  value  together,  242/.  lOs.  6d. ; 
please  credit  my  son's  account  for  the  amount,  and  ac- 
knowledge the  receipt  in  course  of  post.**  The  plaintiffs 
received  the  said  letter  and  remittances,  and  on  the  29th 
March,  they  wrote  the  following  letter  in  answer: — 
'^  Tour's  of  the  27th  is  received  this  day,  inclosing  bills 
and  notes,  value  242/.  10s.  6d.,  which  will  pass  to  your 
son's  account  when  paid."  The  defendant  proved,  by  way 
of  set-off,  the  delivery  of  bark  to  the  plaintiffs,  to  the 
amount  of  23/.  4s.,  on  the  morning  of  the  26th  November, 
1823.  In  answer  to  which,  the  plaintiffs  proved  that  such 
bark  was  part  of  a  quantity  bargained  by  the  defendant 
to  be  delivered  to  the  plaintiffs,  by  the  following  contract : 
— ''Sold  T.  Shipton  and  Son,  the  whole  of  the  bark  laid 
in  JB.  Boyes*  warehouse,  for  five  shillings  per  ton  on  the 
invoice  price,  to  be  transferred  to  his  account,  and  after 
this,  the  26th  November,  at  their  risk  and  expense  ;  the 
quantity,  about  67  tons  17  cwt.,  B.  Casson  paying  for  all 
expenses  of  delivery."  The  invoice  price  of  this  bark  was 
10/.  per  ton.  Barges  were  hired  by  the  plaintiffs  to  take 
away  the  bai'k,  and  one  lay  for  some  days  waiting  for  the 
bark,  and  then  went  away,  the  defendant  having  failed  to 
deliver  the  residue  of  the  quantity  stipulated,  according  to 
his  contract,  within  a  reasonable  time  after  his  contract. 
It  appeared,  that  Mr.  Boyes,  in  whose  possession  the  bark 
was,  stopped  the  delivery  of  the  residue  to  the  plaintiffs, 
and  they  only  obtained  two  tons  and  upwards,  to  the  value 
of  23/.  4s.,  in  part  of  the  entire  quantity.  The  first  in- 
stalment of  seven  shillings  in  the  pound  on  the  said  debt 
of  707/.  13s.  3d.,  due  from  the  defendant  to  the  plaintiflb, 

k2 
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amounts  to  247/.  13s.  7d,f  being  51.  3$.  Id.  more  than  the 
sum  remitted.  If  the  23/.  4^.  for  the  bark  delivered  to  the 
plaintiffs,  is  to  be  deducted  and  allowed  to  the  defendant^ 
from  the  sum  of  707/.  135.  3d.,  then  seven  shillings  in  the 
pound  on  the  residue  will  leave  the  remittance  made  by  H. 
Casson,  21.  19s.  3d.  more  than  the  first  instalment  would 
amount  to.  The  action  was  conmienced  before  the  second 
instalment  was  due. 


^Chitty,  for  the  plaintiffs.  The  first  instalment  from  the 
son  was  due  on  the  26th  of  November;  the  remittance 
made  by  the  father  was  not  sent  till  the  27th,  and  did  not 
come  to  hand  till  the  29th  :  consequently  it  came  too  late. 
All  argeements  for  the  payment  of  debts  by  instalments 
must  be  construed  strictly ;  they  must  be  performed  to  the 
letter:  the  slightest  deviation  will  vacate  them,  both  at 
law  and  in  equity.  In  Leigh  v.  Barry  (a),  the  Lord 
Chancellor  refused  to  relieve,  in  consequence  of  default  in 
payment  of  the  composition  on  the  very  day ;  and  the  cre- 
ditor was  allowed  his  remedy  at  law  for  the  whole  debt ;  and 
in  Chanley  v.  Hillary  {b),  where  a  composition  was  to  be 
paid  in  bills,  it  was  held  by  this  Court  that  it  was  the  duty  of 
the  debtor  to  tender  the  bills  to  the  creditor  on  the  very 
day,  and  that  it  was  not  sufficient  for  him  to  have  them  in 
readiness  to  deliver  to  the  creditor,  on  request  But, 
besides  being  irregular  in  point  of  time,  the  remittance  was 
insufficient  in  two  other  respects,  namely,  its  nature,  and 
its  amount ;  for,  in  the  first  place  it  consisted  partly  of 
billsi  whereas  it  should  have  been  all  in  cash,  and  in  the 
second,  it  was  deficient  in  amount  to  the  value  of  the 
bark  delivered  to  the  plaintiffs,  which  the  defendant  had 
no  right  to  set  off  against  the  plaintiffs'  demand,  at  least 
in  that  account:  because,  as  he  was  bound  by  the 
agreement  to  pay  a  particular  sum  on  a  particular  day, 
it  was  not  competent  to  him  to  reduce  that  sum  by  setting 
up  a  cross  demand.     Moreover,  the  set-off  could  not  be 

(a)  3  Atk.  583.    1  Vem.  210.  (6)  2  M.  &  S.  120. 


•  • 


Abbott,  C.  J. — I  think  the  plaintiffs  are  not  entitled 
to  recover.  The  first  question  is,  whether  the  remittance 
made  in  payment  of  the  first  instalment  was  sufiicient ;  or, 
in  other  words,  whether  the  plaintiffs  were  bound  to  pay 
the  fair  value  of  the  bark  which  they  accepted  and  kept, 
or  were  entitled  so  to  accept  and  keep  it  without  paying 
for  it  at  all.  I  admit  that  where  a  contract  is  made  for  the 
purchase  of  a  large  quantity  of  goods,  and  a  part  only  of 
that  quantity  is  delivered,  the  purchaser  is  not  bound  to 
pay  for  that  part,  until  the  period  fixed  for  the  delivery  of 
the  whole  has  arrived ;  because,  if  the  seller  should  ulti- 
mately fail  to  deliver  the  whole,  the  contract  is  at  an  end, 
and  the  purchaser  is  at  liberty  to  return  the  part  delivered. 
But  where  the  purchaser  elects  to  keep  the  part  delivered, 
he  keeps  the  contract  alive,  and  must  pay  the  value  of 
what  he  so  accepts ;  and  that  value,  in  cases  of  contracts 
for  the  sale  of  goods,  can  always  be  ascertained  without 
difficulty.  Then,  if  the  purchaser  is  bound  to  pay  the  sum 
so  ascertained,  the  seller  is  entitled  to  set  off  that  sum 
against  any  demand  upon  him.  In  cases  of  contracts 
not  divisible,  such  a  set  off-may  be  attended  with  diffi- 
culties, because  the  amount  of  it  cannot  easily  be  as- 
certained ;  as,  for  instance,  in  a  contract  for  building  a 
house,  where  part  only  of  the  work  is  performed,  it  would 
be  difficult  to  estimate  the  value  of  the  work  done,  from  .the 
value  of  that  which  remains  to  badone :  but  this  being  a 

(ay2N.  R.61.  (^)  2  Stark.  281. 


Shipton 
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maintained  under  any  circumstances.    The  contract  for         1826. 

the  bark  was  entire,  and  had  been  only  in  part  performed 

by  the  defendant ;  consequently  he  had  no  claim  for  the  V, 

price  of  the  part  delivered,  either  by  way  of  action  or       Cissoir. 

set-off:  for  the  contract  being  entire,  he  acquired  no  right 

until  after  full  performance  of  it  on  his  part,  Waddington  v. 

OUver{a)j  Walker  v.  Dixon  (6). 

Parke,  contrsl,  was  stopped  by  the  Court. 
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contract  for  the  sale  of  goods^  and  divisible,  no  such  diffi- 
culty occurs.  The  second  question  is,  whether  the  re- 
mittance was  made  in  due  time,  and  was  of  a  proper 
nature.  In  point  of  time,  undoubtedly,  it  was  one  day 
too  latCj.  and  it  consisted  partly  of  bills,  whereasi  strictly 
speaking,  it  ought  to  have  been  all  in  cash;  I  agree, 
therefore,  that  the  plaintiffs  were  not  bound  to  accept  it, 
that  they  might  have  returned  it  to  the  defendant,  and 
have  resorted  to  their  right  of  action.  But  they  did  in 
fi|ct  accept  the  remittance,  and  treat  it  as  cash,  available  to 
their  own  purposes,  and  to  be  placed  to  the  credit  of  the 
defendant's  account ;  and  having  so  done,  they  are  con- 
cluded by  their  own  act,  and  cannot  now  be  heard  to  make 
objections  to  the  remittance,  which  they  might  have  made, 
but  elected  to  waive,  at  the  time  when  that  remittance  was 
made. 


Bayley  J. — rl  am  of  opinion  that  the  remittance  was 
sufficient  in  point  of  amount,  and  that  the  other  objections 
to  it,  as  to  the  time  when  it  was  sent,  and  the  materials  of 
which  it  was  made  up,  were  waived  by  the  plaintiffs  at  the 
time,  and  cannot  be  relied  on  now.  Where  there  is  an 
entire  contract  for  the  delivery  of  goods,  which  has  been 
performed  in  part,  and  which  may  be  performed  as  to  the 
residue^,  no  action  will  lie  for  tlie  price  of  the  part  deli- 
vered, until  the  period  for  the  delivery  of  the  whole  has 
arrived.  But  where  some  of  the  goods  are  delivered, 
which  the  purchaser,  upon  the  seller  making  default  in 
the:  delivery  of  the  residue,  does  not  return,  but  keeps, 
the  seller  may  maintain  ^n  action,  not  for  the  contract- 
price,  but  for  the  actual  value  of  those  goods ;  and  the  pur- 
chaser's remedy  is  a  cross  action  for  the  breach  of  con- 
tract. So,  here,  the  value  of  the  bark  delivered  may  be 
considered  a^  a  fair  item  of  set-off,  at  the  time  when  the 
instalment  became  due,  though  it  could  not  be  so  at  the 
time?  when  the  delivery  was  made.  The  set-off,  therefore^ 
being  good,  and  the  remittance,  for  that, reason,*  sufficient 
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in  amount,  how  do  the  other  objections  to  it  stand  ?  They  i826. 
were  originally  good ;  but  they  have  been  waived  by  the 
plaintiffs.  When  the  bills  arriyed,  the  plaintiffs  under- 
took to  carry  them  to  the  credit  of  the  son's  account ;  but 
the  father  sent  them  in  payment  of  the  instalment  then 
due,  and  the  plaintiffs  were  bound,  either  to  accept  them 
with  the  specific  appropriation,  or  to  decline  accepting 
them  at  all.  Having  so  accepted  them,  they  are  bound 
by- that  acceptance,  and  cannot  now  be  allowed  to  object, 
either  that  the  remittance  came  too  late,  or  that  it  was  not 
of  a  nature  to  satisfy  the  agreement. 

'  The  other  Judges  concurred. 

Judgment  for  the  defendant. 


Wilson  v.  George.  2Qth  April. 

X  HE  defendant  had  been  served  with  a  non •bailable  lati-      Bytheorac- 
tat,  returnable  the  9th  of  February,  which  was  the  last  Court,aplain- 
general  return-day  in  Hilary  term.     On  that  day  he  was  tiff  cannot  de- 
served with  a  notice  that  a  declaration  had  been  filed  de  esse  upon  non- 
bene  esse,  requiring  him  to  plead  within  eight  days,  which  ^^^^^'^^  P^- 
he  neglected  to  do,  and  thereupon  the  plaintiff  signed  able  the  latt 
judgment  as  for  want  of  a  plea.     Hilary  term  ended  on  ^^^  tenn!™ 
the  13th  February ;  the  12th,  which  was  the  lastday,  having 
fallen  on  a  Sunday.     A  rule  nisi  having  been  obtained  for 
setting  aside  the  judgment  for  irregularity,  on  the  ground 
that  the  plaintiff  had  no  right  by  the  practice  of  the  Court 
to  file  a  declaration  de  bene  esse,  upon  non-bailable  pro- 
cess on  the  last  general  return  of  the  term ; 

Coltman  now  shewed  cause  against  the  rule^  and  con- 
tended that  the  proceedings  were  regular.  By  the  rule  of 
Court,  Trin.y  22  Geo.  3^.  D.  1782,  it  is  ordered,  ''that  upon 


Wilson 
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1826.  all  process  to  be  issued  out  of  this  Court  returnable  before 
the  last  return  of  any  term,  where  no  affidavit  shall  be 
tiT^  made  and  filed  of  the  cause  of  action,  the  plaintiff  may  file 
G£OBG£.  ^j  deliver  his  declaration  de  bene  esse  at  the  return  of  such 
process,  with  notice  to  plead  in  eight  days  after  the  filing 
or  delivery  thereof;  and  if  the  defendant  doth  not  file 
common  bail,  and  plead  within  the  said  eight  days,  the 
plaintiff  having  filed  common  bail  for  such  debt,  may  sign 
judgment  for  want  of  a  plea;  and  upon  all  such  process, 
where  an  affidavit  is  made  and  filed  of  the  cause  of  action, 
the  declaration  may  be  filed  or  delivered  de  bene  esse  at 
the  return  of  such  process,,  with  notice  to  plead  in  four 
days  after  the  filing  or  delivery,  if  the  action  be  laid  in 
London  or  Middlesex,  and  the  defendant  live  within  twenty 
miles  of  London:  and  in  eight  days  if  the  action  be 
laid  in  any  other  county,  or  the  defendant  live  above 
twenty  miles  from  London:  provided  the  declaration 
in  either  case  be  filed  or  delivered,  and  notice  thereof 
given  four  days  exclusive,  before  the  end  of  the  term,  and 
a  rule  to  plead  be  duly  entered."  The  question  then  is, 
what  is  the  last  return  of  the  term,  within  the  meaning  of 

9  this  rule.      Now  the  last  day  of  the  term,  is  the  last  regu- 

lar return-day  for  latitats.  The  rule  in  question  must  be 
construed  to  apply  to  bailable  and  not  non-bailable  writs. 
This  case  is  distinguishable  from  Key  v.  Brown  (a),  be- 
cause there  the  defendant  was  arrested  on  a  special  capias. 
Here  the  process  is  non-bailable,  and  being  returnable  on 
the  9th,  which  was  before  the  last  return  for  latitats,  the 
rule  of  Court  was  complied  with,  inasmuch  as  the  defend- 
ant received  notice  of  the  filing  of  the  declaration,  four 
days  exclusive  before  the  end  of  the  term. 

C.  Cresswellf  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — Looking  at  the  terms  of  the  rule  of 
Court,  by  which  I  think  we  ought  to  abide,  it  is  quite  ob- 
vious that  the  last  return  of  the  term,  me^ans  the  last  genera/ 

(a)  Ante,  vol.  iii.,  28.    1  B.  &  C.  653. 
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retom.  The  rule  certainly  will  not  bear  the  construc- 
tion attempted  to  be  put  upon  it,  that  the  last  day  of  the 
term  is  to  be  considered  as  the  last  day  of  return  for  writs 
of  latitat.  The  spirit  of  the  rule  is,  that  the  plaintiff 
should  be  in  the  same  condition  when  the  defendant  did 
not  appear,  as  when  he  did.  If  the  defendant  had  ap- 
peared on  the  return  day  of  the  writ,  the  plaintiff ^might 
have  declared  against  him,  and  have  had  a  plea  of  the  term. 
The  intention,  therefore,  of  this  rule  was,  that  the  plaintiff 
should  be  allowed  to  file  his  declaration  de  bene  esse,  and 
not  suffer  from  the  default  of  the  defendant's  not  appear* 
ing  on  the  day  of  the  return  of  the  writ ;  and  having  re- 
ference to  the  terms  of  this  rule,  there  seems  no  doubt, 
that  the  last  return  means  the  last  general  return,  and  not 
the  last  day  of  the  term. 
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Bayley,  J. — ^The  object  of  this  rule  was,  to  enlarge 
the  privilege  of  declaring  de  bene  esse,  upon  writs  return- 
able on  ihejirst  and  s^ond  returns,  which  had  been  given 
by  a  former  rule.  Mich.,  10  Geo.  3.  This  rule  extends  the 
privilege  to  process  returnable  before  the  last  return,  but 
the  last  return  clearly  means  the  last  general  return. 


The  other  Judges  concurred. 


Rule  absolute. 


The  King  v.  The  Sheriff  of  Middlesex,  in  Water-       vridav 

HOUSE   V.    EaMES.  2Bth  April. 

L  HE  time  for  putting  in  and  justifying  bail  in  this  case      Where  the 

expired  on  the  7th  February.     On  that  day  one  of  the  fyhTgbaiiex-' 

Sired  on  the 
^       ,  ,  and  on  that 

day  the   defendant  was  rendered  in  discharge  of  his  bail,  and  notice  thereof  was 
given  on  the  same  day  to  the  plaintiff: — Held,  that  the  sheriff  was  liable  to  be  attached 
on  the  10th,  if  the  plaintiff  had  lost  a  trial  for  the  sittings  after  term. 
A  rmilar  attaclunent  a^inst  the  sheriff  shall  not  stand  as  a  security,  unless  the 

Slaintiff  has  lost  a  trial  wUhin  the  term,  nor  where  the  defendant  has  been  rendered  before 
le  last  day  of  ter  m. 
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1826.         bail  justified,  and  time  was  given  until  Thursday  the  9tfa, 

r^TC^      to  add  and  justify  another  bail.  On  the  9th,  the  defendant 

v.  was  rendered  in  discharge  of  his  bail,  and  notice  thereof 

of**'^*^  ^'^^^  ^'^'y  s^fv©d  upon  the  plaintiffs  attorney  on  the  same 

Middlesex,    day,  and  next  day  the  plaintiff  obtained  an  attachment 

against  the  sheriff  for  not  bringing  in  the  body.    A  rule 

nisi  hnving  been  granted  for  setting  aside  the  attachment 

for  irregularity,  with  costs, 

Gurney  and  Andrews  now  shewed  cause,  and  contended 
that  the  attachment  was  regular,  inasmuch  as  the  bail  had 
not  justified  on  the  9th  February.  The  effect  of  giving 
time  to  add  and  justify  another  bail,  was  to  delay  the 
plaintiff,  and  he  ought  not  to  be  prejudiced  by  giving  such 
time,  inasmuch  as  the  condition  in  such  ckses  is,  that  the 
plaintiff  shall  be  in  the  same  condition  as  he  ought  to  be 
by  the  course  and  practice  of  the  Court,  had  the  bail  jus- 
tified in  time.  Now  had  the  bail  justified  on  tlie  7th,  the 
plaintiff  would  have  been  enabled  to  go  to  trial  at  the  sit- 
tings after  term  ;  but  by  giving  time,  he  would  be  thrown 
over  to  the  adjourned  sittings.  This  case,  therefore,  is 
distinguishable  from  those  where  an  attachment,  moved 
for  after  notice  of  render,  has  been  held  irregular.  The 
question,  as  to  the  regularity  or  irregularity  of  the  attach- 
ment, depends  upon  whether  the  plaintiff  has,  or  has  not, 
lost  a  trial. 

Campbell,  contr^.  This  attachment  is^  clearly  irre- 
gular. It  is  true,  that  on  Thursday,  the  9th  February, 
the  plaintiff  might  have  moved  for  an  attachment  (a), 
the  bail  not  having  justified  on  that  day ;  but  having  let 
his  opportunity  slip,  he  was  not  at  liberty  to  attach  the 
sheriff  on  the  following  day.  Here  the  defendant  was 
rendered  on  the  9th,  and  notice  thereof  was  duly  served 
upon  the  plaintiff,  and  no  instance  is  to  be  found  in  which 
the  Court  has  permitted  an  attachment  to  go  against  a 

(fl)  1  Chit.  356. 


The  King 
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sheriff  under  Bach  circumstaDceB.     In  Rex  ▼.  The  Sheriff        i826. 
of.  Middlesex  (a),  it  was  held^  that  ati  attachment  against 
a  sheriff  for  not  bringing  in  the  body  after  the  defendant       ~  vT 
has  surrendered^  is  irregular,  though  the  surrender  be  not   ^^  Sheriff 
made  until  after  the  rule  for  bringing  in  the  body  has  ex-    Midolksez. 
jHred.     So  in   Thorold  v.  Fisher  (^b),  it  was  held,  that 
though. the*  rule  for  bringing  in  the  body  has  expired^  yet 
if  the  defendant  justifies  his  bail  before  the  plaintiff  moves 
for  an  attachment,  the  sheriff  is  not  liable  to  the  attach- 
ment.   The  plaintiff,  therefore,  having  in  this  instance  let 
slip  his  opportunity  of  attaching  the  sheriff  on  the  9th, 
tiie  subsequent  render  of  the  defendant  on  that  day, 
pillaged  the  sheriff's  contempt. 

Abbott,  C.  J. — I  think  this  case  is  distinguishable 
iW)m  those  which  have  been  cited,  and  many  others  that 
have  occurred,  in  which  it  has  been  held,  that  the  motion 
for  an  attachment  after  notice  of  a  surrender  of  the  de- 
iJandant,  is  irregular.  •  In  such  cases,  the  attachment 
againsf  the  sheriff  can  have  no  other  effect  than  to  bring 
the  ptirty  before  the  Court  to  set  it  aside,  which  he  may 
do  for  asking  for,  on  payment  of  costs,  thereby,  however, 
increasing  expense  to  the  party,  which  the  Court  is  by  no 
means  disposed  to  encourage.  In  this  case,  however,  there 
is  something  more  than  usually  occurs  in  the  instances 
alluded  to,  for  here,  the  plaintiff  has  not  merely  the  right 
to  insist  that  the  defendant  shall  justify  bail,  or  render 
within  time,  but  that  he  shall  be  placed  in  such  a  situa- 
tion as  to  be  enabled  to  give  notice  of  trial  for  the  sittings 
after  term.  If  the  bail  here  had  justified  on  the  9th,  the 
defendant  would  have  been  obliged  to  accept  notice  of 
trial  for  the  sittings  after  term,  the  plaintiff  being  entitled 
to,  be  put  in  the  same  situation  which  he  would  have  been 
in  on  the  7th ;  .  but  the  defendant  not  having  justified  his 
bail  on  the  9th,  and  being  then  under  no  obligation  of  ac- 
cepting notipe  of  trial  for  the  sittings  after  term,  we  think 

(a)  2  M.  &  S.  562.  (6)  1  H.  B.  9. 
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the  plaintiff  had  a  right  to  move  for  an  attachment.  We 
are^  therefore,  of  opinion,  that  this  attachment  was  not  ir- 
regular, and  that  it  can  only  be  set  aside  on  the  terms  of 
paying  costs,  and  the  attachment  standing  as  a  security. 

Campbell,  submitted  that  the  attachment  ought  not  to 
stand  as  a  security,  inasmuch  as  the  plaintiff  had  not  lost 
a  trial  within  the  term. 

The  Court  conferred  with  the  Master  how  this  was,  and 

The  Master  certified  the  practice  to  be,  that  the  plaintiff 
was  not  entitled  to  have  the  attachment  stand  as  a  secu- 
rity if  the  defendant  rendered  before  the  plaintiff  could  go 
to  trial ;  and  that  the  test  in  such  cases  was,  whether  the 
plaintiff  had  lost  a  trial  which  might  be  had  at  a  sitting 
within  term. 

The  CouBT,  said,  that  according  to  the  practice  so  cer- 
tified, the  attachment  ought  not  to  stand  as  a  security ; 
and  under  the  circumstance-s,  they  ordered  the  attachment 
to  be  set  aside  without  costs. 


Rule  absolute  {a). 


(a)  See  1  Chit.  270—357. 


Saturd(^, 
29th  April. 

The  words ; 
"  H.'s  oath 
ought  not  to 
be  taken,  for 
he  has  been  a 
forsworn  man, 
and  I  can 
bring  people 
to  prove  it; 
and  the^  that 
knew  him,  will 


Hall  v.  Weedon. 

V^ASE  for  words.  The  wotds  set  out  and  proved  were 
these  :-^-"  Mr.  Halts  oath  ought  not  to  be  taken,  for  he 
has  been  a  forsworn  man,  and  I  can  bring  people  to  prove 
it ;  and  they  that  know  him,  will  not  sit  in  the  jury  box 
with  hip.''  The  declaration  contained  no  colloquium^  or 
inuendo,  shewing  that  the  words  related  to  the  previous 

not  sit  in  the  jury  box  with  him  ;*  are  not  actionable,  ;>er<e. 


V. 
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conduct  of  the  plaintiff  as  a  juryman^  or  in  any  judicial 
proceeding;  and  there  was  no  special  damage  proved. 
Plea,  not  guilty,  and  issue  thereon.  The  plaintiff  obtained 
a  verdict.  A  rule  nisi  having  been  obtained  for  arresting  ^uoon. 
the  judgment,  on  the  ground  that  the  words  were  not 
actionable  in  themselves,  and  that  the  declaration  con- 
tained no  averment  shewing  that  they  related  to  the 
plaintiff's  conduct  as  a  juror,  or  in  any  judicial  proceeding, 
80  as  to  render  them  actionable ; 

F.  Pollock,  now  shewed  cause.    It  must  be  admitted 

that  this  declaration  cannot  be  sustained,  unless  the  words 

set  out  are  actionable  in  themselves ;  but  it  is  contended 

that  they  clearly  are  so.    The  word  ''  forsworn,"  taken  in 

connection  with  the  succeeding  words  respecting    *'  the 

jury  box/'  clearly  means  that  the  plaintiff  has  committed 

perjury  in  his  character  of  a  juryman.     In  that  respect 

this  case  differs  from  that  of  Holt  v.  Scholefield  (a),  which 

will  be  relied  on  for  the  defendant.    There  the  words 

were,    ''  Holt  has  forsworn  himself,  and   I   have  three 

evidences  to  prove  it;''  which,   standing  alone,  did  not 

point  to  any  particular  conduct  of  the  plaintiff,  from  which 

it  could  be  inferred  that  they  alluded  to  an  oath  taken  by 

him  in  any  judicial  proceeding :  but  here  the  reference 

of  the  words  to  an  oath  taken  by  the  plaintiff  in  the      ^ 

character  of  a  juryman,  is  clear.     In  Cam  v.  Osgood(b), 

the  words  were,  "  he  is  a  forsworn  justice,  and  not  fit  to 

sit  upon  the  bench  ;'^  and  though  there  was  no  colloquium, 

the  Court  held  the  words  to  be  actionable,  inasmuch  as 

they  clearly  referred  to  the  conduct  of  the  plaintiff  in  his 

o£Bce  of  a  magistrate.     In  Rollers  Abridgment  (c),  it  is 

said,  the  words,  "  Thou  art  a  perjured  fellow,  for  thou 

wast  forsworn  before  the  Lord  Bishop  of  Norwich"  are  not 

actionable ;  but  the  reason  thete  given  is  satisfactory,  and 

distinguishes   that    case  from  the  present.     There,  the 

(a)  6  T.  R.  691.  (c)  1  Bol.  Abr.  Action  on  the 

lb)  1  Levini.  280.  Case,  (Y)  41. 
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defendant  begins  by  making  a  charge  of  peijntyy  bnt  goes 
on  to  add  words  of  reference  and  explanation,  which  either 
entirely  refute  the  charge,  or  at  least  render  it  equivocal ;: 
because  they  do  not  allege  that  the  forswearing  took  place 
in  the  court  of  the  bishop,  or  in  the  course  of  any  judicial 
proceeding :  here  the  subsequent  words,  are  at  once  expla- 
natory and  confirmatory  of  the  original  charge,  for  it  is  im- 
possible to  doubt  that  they  mean,  that  the  plaintiff  had 
perjured  himself  while  serving  as  a  juryman. 


Gumey,  contrSl,  was  stopped  by  the  Ck>urt. 


Abbott,  C.  J. — ^The  words  declared  upon  in  this  case 
are  sufficiently  reproachful ;  but  unexplained  as  they  ace, 
I  am  of  opinion  that  they  are  not  in  themselves  actionable* 
Taking  them  by  themselves,  I  cannot  clearly  and  of  neces- 
sity understand  that  they  refer  to  the  plaintiff's  conduct, 
as  a  juryman,  or  in  any  judicial  matter.  Indeed,  it  might 
well  be,  that  the  assertion  that  those  who  knew  the  plaia«- 
tiff  would  not  sit  in  the  jury  box  with  him,  was  made  as 
the  consequence  of  his  misconduct  out  of  the  jury  box, 
and  in  some  matter  not  judicial.  The  judgment,  therefore, 
must  be  arrested. 


The  other  Judges  concurred. 


Rule  absolute. 


Saturday^ 
29th  April,  BlACKETT  V.  WeiR. 

In  assump-  A.SSUMPSIT  for  goods  sold  and  delivered.  Plea,  non 
sold  Vp^on  ^^sfiwoipsit,  and  issue  thereon.  At  the  trial,  before  Baj/ky, 
who  on  the  J.,  at  the  Northumberland  summer  assizes,  1825,  the  case 
mits  his  joint    ^^  ^^®  * — "^^  action  was  brought  to  recover  the  value  of 

liability  with 

the  defendant,  is  a  competent  witness  for  the  plaintiff. 
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a  quantity  of  coals,  sold  by  the  plaintiff  to  a  steam  pcu^ket  1826. 
company,  of  which  the  defendant  was  alleged  to  be  a  mem- 
ber. In  order  to  shew  that  the  defendant  was  one  of  the 
company,  a  witness  named  Gilson  was  called,  who,  npon 
being  questioned  on  the  voir  dire,  admitted,  that  he  was 
himself  one  of  them.  The  defendant's  counsel  thereupon 
objected  to  the  witness  as  incompetent;  contending,  that 
he  had  a  direct  interest  in  the  event  of  the  suit.  The 
learned  Judge  overruled  the  objection,  and  admitted  the 
witness;  and  the  plaintiff  obtained  a  verdict,  with  liberty 
for  the  defendant  to  move  to  enter  a  nonsuit 

F.  Pollock,  in  Michaelmas  term  last,  moved  acccHtlingly, 
and  obtained  a  rule  nisi.  He  cited  Bland  v.  Ansley  (a). 
Brown  v.  Brown  (6),  and  Mant  v.  MainiiKiringic): 

Scarlett,  now  shewed  cause.  Gihon  was  clearly  a  com^ 
petent  witness,  on  the  part  of  the  plaintiff.  It  is  said,  he 
was  interested  in  the  event  of  the  suit,  and  therefore  not 
competent ;  but  that  argument  is  founded  upon  a  mis- 
application of  the  rule  of  law,  which  really  applies  to  those 
cases  only  where  the  interest  which  the  witness  has,  is  an 
interest  in  favour  of  the  evidence  which  he  is  called  upon 
to  give.  In  this  case,  the  interest  was  entirely  the  other 
way,  for  Gihon*s  admission,  that  he  was  one  of  the  com- 
pany, of  which  there  was  no  other  evidence,  rendered  him 
liable  to  contribution.  He,  therefore,  came  to  speak 
against  his  own  interest ;  and  at  least  he  could  have  no 
interest  in  obtaining  a  verdict  in  favour  of  the  plaintiff.  If 
Gihon  could  be  considered  as  a  party  to  the  record,  he 
certainly  would  not  be  admii^ible  as  a  witness ;  Bauerman 
V.  Radenius  (d) ;  but  it  is  impossible  to  contend  that  he  is, 
either  actually,  or  virtually,  any  party  to  the  record.  It 
will  perhaps  be  contended,  that  Gihon  was  interested  in 

(«)  2  N.  R.  331.  (c)  2  J.  B.  Moo.  9.  8  Taunt.  139. 

(fc)  4  Taunt.  752.  [d)  7  T.  R.  663. 
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1826.  making  as  many  persons  as  possible  appear  to  be  part- 
ners in  the  concern,  because  by  so  doing,  he  would  ror 
duce  his  own  share  of  contribution.;  but  his  own  admis- 
sion was  the  only  evidence  of  his  being  liable  to  contribu- 
tion at  ally  and  his  interest  would  clearly  have  been  to 
conceal,  instead  of  proving  that  fact.  [Littkdale,  J. 
There  is  a  recent  case  of  Cosham  v.  Goldney  and  another  (a\ 
which  seems  to  me  to  be  in  point  in  your  favour]. 

jP.  Pollock,  contr^.  The  case  last  cited  is  an  authority 
in  favour  of  the  defendant,  because  it  shews  that  a  person 
alleged  to  be  a  partner,  is  a  competent  witness  to  disprove 
that  fact,  and  to  prove  the  exclusive  liability  of  the  defen- 
dant ;  it  follows,  therefore,  that  such  a  person  cannot  be 
competent  to  prove  the  converse,  namely,  that  he  is  a 
partner,  and  that  he  and  the  defendant  are  jointly  liable. 
Grt&on's  admission  that  he  was  a  partner,  rendered  him, 
prim&  facie,  liable  to  the  whole  of  the  plaintiff's  demand ; 
he  had,  therefore,  a  decided  interest  in  procuring  a  verdict 
against  the  defendant,  and  thereby  shifting  the  liability, 
either  wholly,  or  in  part,  from  himself,  and  fixing  it  upon 
the  defendant.  The  effect  of  his  evidence  is  to  procure 
payment  by  another  of  his  own  debt ;  and  a  more  direct 
interest  in  the  event  of  a  suit  can  scarcely  be  imagined. 
Lockart  v.  Graham  (6),  and  York  v.  Blott  (c),  appear  at 
first  sight  to  be  authorities  in  favour  of  the  plaintiff;  but 
they  are  both  distinguishable  from  the  present  case.  The 
short,  but  important,  distinction  is  this  : — ^Where  the  exis- 
tence of  two  joint  contractors  is  admitted,  as  in  those  cases, 
one  of  them  may  be  examined  as  a  witness  to  prove  the 
identity  of  both ;  but  here  the  existence  of  the  joint  con- 
tractor was  not  admitted,  and  Gilson  was  examined  as  a 
witness  to  prove  that  fact. 

Abbott,  C.  J. — I  am  of  opinion  that  the  testimony  of 
Gilson  was  admissible  on  the  part  of  the  plaintiff  in  this 

(a)  2  Sterk.  414.  (6)  1  Str.  35.  (r)  5  M.  &  S.  71. 
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case.    The  cases  cited  when  this  rule  was  obtained,  go  to         1826. 
shew,  that  where  one  joint  contractor  has  suffered  judg-     blTckett 
ment  by  default,  he  cannot  be  examined  as  a  witness.     I  v. 

admit  the  truth  of  that  position :  it  is  founded  upon  the 
general  rule  of  law,  that  a  party  to  the  record  cannot  be  .  * 

examined.  It  is  quite  clear  that  Gikon  was  not  a  party 
to  this  record ;  but  it  is  said,  that  he  had  an  interest. 
Undoubtedly  he  had  so ;  but  it  was  an  interest  against  the 
plaintiff*,  and  not  in  his  favour ;  for  in  the  event  of  the 
plaintiff's  recovering  a  verdict,  the  defendant  would  have  a 
claim  upon  Gilson  for  contribution.  In  actions  of  tres- 
pass,  witnesses,  apparently  liable  to  a  much  stronger  ob- 
jection, are  constantly  admitted.  The  recovery  of  a  verdict 
in  that  action  against  one  of  several  co-trespassers,  is  a 
bar  to  an  action  against  the  others ;  yet  nothing  can  be 
more  familiar  to  the  experience  of  us  all,  than  a  person 
who  has  committed  a  trespass,  being  examined  as  a  wit- 
ness to  prove  that  he  acted  under  the  command  and 
authority  of  the  defendant.  If  a  joint  trespasser  may  be  a 
competent  witness,  surely  a  joint  contractor  may  be  ;  and 
indeed  k  fortiori  would  be  :  for  in  the  former  case,  as  there 
is  no  contribution  in  actions  of  tort,  a  verdict  for  the 
plaintiff*  would  relieve  the  witness  from  liability,  whereas 
in  the  latter,  as  there  is  contribution,  such  a  verdict  would 
impose  a  liability  upon  him. 

Baylby,  J. — It  seems  to  me  that  Gihon  was  a  compe* 
tent  witness.  In  one  point  of  view,  he  had  an  interest 
in  obtaining  a  verdict  for  the  defendant ;  for,  by  admitting 
his  own  liability,  he  rendered  himself  liable  to  a  propor- 
Uon  of  the  costs,  as  well  as  of  the  debt,  in  the  event  of  the 
plaintiff  obtaining  a  verdict.  The  only  difficulty  that  has 
occurred  to  me,  arises  from  the  circumstance  of  his  proving 
a  partnership  between  himself  and  the  defendant ;  but  his 
proving  that  fact  in  the  present  action,  would  not  be  evi- 
dence of  it  in  any  other ;  and  if  the  present  defendant  can 
hereafter  shew  that  no  such  partnership  in  fact  existed,  he 

VOL.  vui.  L 
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1826.         may,  probably  in  a  court  of  Law,  but  certainly  in  a  court 
P^"'^*       of  Equity,  recover  from  the  witness  the  full  amount  of  his 
V.  liablity  in  this  action. 

Weir. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  effect 
of  Gilsons  evidence  would  be  to  render  himself  liable  in  a 
future  action.  It  has  been  urged,  that  he  is  interested  to 
fix  the  defendant  with  a  part  of  the  debt,  because  other- 
wise he  would  himself  be  liable  for  the  whole :  but  if  he 
was  originally  liable  for  the  whole,  I  think  he  still  conti- 
nues so :  and  that  the  present  defendant,  upon  proof  of 
that  fact,  might  recover  {gainst  him,  in  an  action  at  law, 
for  money  paid  to  his  use,  the  full  amount  of  the  verdict  in 
this  action.  That  is  the  principle  upon  which  all  actions 
of  contribution  are  founded,  and  in  that  view  of  the  case, 
the  witness  was  clearly  speaking  against  his  own  interest, 
and  not  fqr  it. 

LiTTLEDALE,  J. — If  the  plaintiff  rccovers,  the  d^n- 
dant  vrill  have  contribution  from  the  witness :  and  if  he 
fkils,  he  may  recover  from  the  witness,  and  the  witness 
will  have  contribution  from  the  defendant*  It  is  said, 
that  in  that  case  he  might  not  be  able  to  prove  the  part- 
nership between  himself  and  the  defendant;  but  as  the 
only  evidence  of  his  own  liability  is  his  own  admission, 
the  whole  of  his  testimony  must  be  taken  together :  and 
then  the  joint  liability  of  the  defendant  is  made  out.  I 
think  the  witness  was  competent,  and  that  the  rule  ought 
to  be  dischaYged. 

Rule  discharged. 


EASTER    TERM,   SEVENTH    GEO.  IV. 


The  King  v.  The  Justices  of  Warwickshire.  it/ifoy. 

JL  HIS  was  a  rule  nisi  for  a  mandamuB  to  the  justices  of     A  coroner 
the  county  of  Warwick,  commanding  them  to  allow,  out  of  S*umeyon  the 
the  county  rates,  certain  fees  claimed  by  one  of  the  coroners  ^^^  ^^Yf  ^? 
of  the  said  county,  for  holding  inquisitions  within  his  dis-  quisitions  at 
trictyUnder  the  following:  circumstances:  The  coroner  claim-  *,^^  ^ome  place, 

®  IS  not  entitled 

ed  to  be  allowed  in  his  account,  a  fee  of  20s,  for  evety  inquest  to  9d,  per  mile 
held,  and  for  his  travelling  expenses  from  his  own  resi-  ^^^y  ^ates 
deoce  at  W.  to  B.,  where  he  held  three  different  inquisitions,  ^?r  ^^  travel- 
at the  rate  of  9d.  per  mile,  upon  each  and  every  inquisition,  as  upon^ree' 
SB  if  he  had  performed  three  several  joumies;  and  the  J<>u™ie8. 
question  was,  whether  he  was  entitled  so  to  be  paid  out  of 
the  county  rates,  or  had  only  a  right  to  the  expenses  of  one 
journey. 

tCopky,  A,  G.,  and  Holbech,  now  shewed  cause  against 
the  rule,  and  contended,  upon  the  language  of  the  statute 
22  Geo.  2,  c.  29,  s.  1,  that  the  coroner  had  no  right  to 
charge  more  than  9d.  per  mile  for  travelling  expenses,  in 
going  from  his  own  place  of  residence,  on  the  same  day« 
to  one  place,  and  there  holding  two  or  more  inquisitions. 
By  that  statute  it  is  enacted,  **  that  the  sum  of  20«.  shall 
be  paid  to  the  coroner  for  every  inquisition  taken  upon 
the  view  of  a  body  not  dying  in  a  gaol  or  prison,  and  for 
every  mile  which  he  shall  be  compelled  to  travel,  from  the 
wsaal  place  of  his  abode,  to  take  such  inquisition,  the  fur- 
ther sum  of  9d.,  over  and  abovQ  the  said  sum  of  20«.  Now 
it  would  be  a  most  unreasonable  construction  of  this  act,  to 
hold,  that  the  coroner  shall  be  entitled  to  charge  for  his 
travelling  expenses  three  times  over,  where  he  performs 
only  one  journey,  to  hold  three  or  more  inquisitions,  oil  the 
same  day,  and  at  the  same  place. 

Scarlett,  contr^,  urged,  that  as  the  coroner  would  have 
been  compelled  to  travel  the  same  journey  three  times  over, 

l2 
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■ 

1826.        to  hold  the  three  inquisitions,  if  they  happened  not  to  be 
held  on  the  same  day,  it  was  not  an  unreasonable  inter- 
r."""     pretation  of  the  statute,  to  hold,  that  he  was  entitled  to 
The  Justices  charge  for  travelling  expenses  at  the  same  rate  as  if  he  had 
Warwick-     performed  three  distinct  journeys.     Coroners  were  ex- 
tremely ill-paid  for  their  trouble  and  loss  of  time  in  the 
discharge  of  their  duties,  and  therefore,  a  liberal  interpre- 
tation ought  to  be  put  upon  the  statute.    If  an  attorney 
happens  to  have  three  or  more  causes  to  conduct  at  an  as- 
size town,  he  is  allowed,  on  the  taxation  of  costs,  the  ex- 
penses of  his  journey  in  each,  although  he  has,  in  fact, 
incurred  the  expense  of  only  one  journey,  and  the  reason 
of  this  is,  on  account  of  the  inadequacy  of  the  remunera- 
tion for  his  services,  if  he  were  limited  to  the  bare  expenses 
out  of  pocket,  in  performing  only  one  journey. 

Abbott,  C.  J. — It  appears  to  me  that  the  words  of  this 
act  of  parliament  are  too  strong  to  be  got  over.  The  sta- 
tute says,  that  the  coroner  shall  only  be  allowed  for  every 
mile,  which  he  shall  be  compelled  to  travel,  from  the  usual 
place  of  his  abode,  to  take  the  inquisition,  the  sum  of  M., 
over  and  above  the  sum  of  20s.  Now  here  the  coroner 
travels  froij^  W.  to  JS.  on  the  same  day,  and  he  there  holds 
three  inquisitions,  and  the  question  is,  whether  he  is  oi- 
titled  to  cfaai^  9d.  per  mile,  for  travelling  expenses,  upon 
each  of  these  inquisitions,  or  whether  he  is  entitled  onfy 
to  9d.  per  mile  for  one  journey  ?  It  is  clear  he  has  taken 
but  one  journey  to  the  same  place,  for  the  purpose  of  hold- 
ing one  of  the  inquisitions.  Then  as  to  the  others,  he 
makes  no  journey  at  all,  because  they  are  hdd  at  the  same 
place,  and  on  the  same  day.  It  seem3  to  us,  therelbie» 
that  it  cannot  be  said  that  he  was  compelled  to  travd  to 
the  same  place,  for  the  purpose  of  holding  the  second  and 
third  inquisitions,  and  consequently,  he  is  not  entitled  to 
more  than  the  expenses  of  one  journey. 

HoikoYD,  J.  (a). — I  think  the  words  of  the  act  of  par- 

(a)  Bayuey,  J.,  was  in  the  Bail  Court 
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liament  are  too  clear  to  admit  of  doubt.    The  coroner  has         i826. 
been  compelled  to  travel  only  one  journey,  and  if  so,  then 
as  the  inquisitions  were  held  on  the  same  day,  and  at  the     ^"''v! 
same  place,  he  is  not  entitled  to  charge  upon  them  as  if  '^^  Justices 
he  had  gone  a  separate  and  distinct  journey  for  each.  Warwick- 


The  Kino 


LiTTLBDALE,  J.,  coucurrcd. 


SHIRE. 


Rule  discharged. 


The  Kino  t;.  the  Sheriff  of  Middlesex  in  Penning       Monday, 

t?.  HOLLYOAK.  .  1«/Alfly. 

(JN'  shewinfic  cause  aeainst  a  rule,  for  setting  aside  for  .  ^  affidavit 

1     •  y  .  1         V     • «.  i?  *°  support  of 

irregularity,  an  attachment  against  the  shentf  for  not  a  mouon  for 
bringing  in  the  body.  ^^.^ISnt 

against  the 

•   Abraham  shewed  for  cause,  in  the  first  instance,  that  CTtitied°"^rAc 

the  affidavit  upon  which  the  rule  nisi  had  been  obtained,  King  v.  The 

was  entitled  only  *'  The  King  v.  I%e  Sherif  of  Middlesex  "  dletex,'*vvith- 

instead  of  scoinc:  on  to  name  the  original  cause  in  which  ?^^  naming 

»      o  °  the  cause  m 

the  attachment  had  issued.  which  the  at- 

tachment has 
been  obtained. 

Abbott,  C.  J. — It  is  very  convenient  that  the  affidavit     Parol  notice 
to  set  aside  the  attachment  should  contain  the  name  of  the  ^^^i  ^  not^suf^- 

original  cause  in  the  title,  but  I  have  great  difficulty  in  ficieni;itmust 

•         ,..,-,  n      Tx  J     1^  be  written,  and 

saymg  that  it  is  absolutely  necessary ;  for,  I  have  no  doubt  also  entered,  in 

that  an  indictment  for  perjury  might  well  lie  upon  an  affi-  ^^^p 

davit  entitled,  *' The  King  v.  The  Sheriff  of  Middlesex,'^  \he  sheriff  csn 

without  naming  the  cause.     It  seems  to  me,  therefore,  that     jj^g^^g  Jj^^^ 

although  it  may  be  convenient  to  name  the  cause,  yet  the  defend- 
ant's attorney 

niay  give  notice  of  justification  of  bail  put  in  by  the  sl^eriif,  provided  the  exception 
has  been  properly  entered. 
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the  objection  ought  not  to  prevail,  unless  there  is  some 

rj^^kiMo     general  rule  of  Court  upon  the  subject, 
t?. 

of  Middlesex.  ^'  Kelly,  in  support  of  the  rule  for  setting  aside  the  at- 
tachment^ stated^  as  the  ground  of  irregularity,  that  the 
defendant  having  put  in  bail  to  the  action,  the  plaintiff's 
attorney  gave  the  defendant's  attorney  a  parol  notice  only 
of  exception,  and  had  not  entered  it  in  the  bail-book  at 
the  filazer^s  office  ;  and  therefore  he  submitted,  that 
although  the  bail  did  not  in  fact  justify,  yet  the  sheriff 
could  not  be  attached  for  want  of  a  proper  entry  of  excep- 
tion to  the  bail ;  and  he  cited  Cohn  v.  Davis  (a),  where  it 
was  held,  that  although  an  exception  to  bail  has  been 
regularly  entered,  and  the  defendant's  attorney  having  had 
verbal  notice  of  it,  proceeds  by  giving  notice  of  justifica- 
tion, and  attempting  to  justify,  yet  notice  in  writing  of 
such  exception  must  have  been  given,  to  make  the  sheriff 
liable  to  an  attachment  for  not  bringing  in  the  body. 

Abraham,  contrsl,  contended,  that  there  was  nothing  in 
this  objection,  and  that  it  was  not  incumbent  on  the  plain- 
tiff's attorney  to  enter  the  exception  in  the  filazer's  book. 
It  was  sufficient  to  give  a  verbal  notice  of  exception ;  and 
at  all  events,  as  the  defendant's  attorney  had  given  notice 
of  justification,  that  was  a  waiver  of  the  irregularity. 

Abbott,  C.  J. — I  think  not,  where  you  want  to  fix 
the  sheriff. 

« 

Bayley,  J. — In  order  to  fix  the  sheriff,  there  ought  to 
be  a  written  notice  of  exception  to  the  bail,  and  that  ex- 
ception ought  to  be  entered  in  the  bail-book.  There  may 
be  a  notice  of  justification  given  by  the  defendant's  attor- 
ney on  the  part  of  the  sheriff  (as  the  Master  reports) ;  and 
that  would  be  sufficient,  where  the  exception  to  the  bail  is 
properly  entered  :  but  here,  in  order  to  attach  the  sheriff, 

(a)  1  H.  Bl.  80. 


The  King 
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you  must  shew  that  the  notice  of  exception  has  been  pro-  i826. 
pefly  given  and  regularly  entered.     The  sheriff  has  nothing 

to  do  bat  to  look  to  the  bail-book;  and  if  he  sees  that  '    v' 

there  is  an  exception  entered,  he  will  take  the  proper  steps  TJiJ  Sheriff 

*  '  .  r     of  Middlesex, 

to  prevent  an  attachment :  but  in  this  instance,  the  bail- 
book  gives  him  no  information,  and  therefore,  as  against 
him,  the  notice  ofr  justification  is  no  waiver  of  the  irregu- 
laiity  of  which  complaint  has  been  made.  It  appears  to 
me,  therefore,  that  the  rule  for  setting  aside  the  attach- 
ment must  be  made  absolute. 


The  other  Judges  concurred. 


Bule  absolute. 


Monday, 

Halden  v.  Glasscock.  utMay. 

JjY  an  order  of  the  Lord  Chief  Justice,  this  cause  was      a  Judge's 
referred  to  an  arbitrator.     The  order  was  expressed  to  be  j^ne  Oie  time" 
made  ''  upon  hearing  the  attomies  on  both  sides,  and  by  for  an  arbitra- 
their  consent ^  so  as  the  arbitrator  should  make  his  award  hi,  award 

on  or  before  the  first  day  of  the  then  ensuing  term,  or  such  sl^ould  shew 

.  .  on  the  race  of 

other  time  as  the  arbitrator  by  indorsement  upon  that  it  that  the  time 

order  should  direct."     Before  the  time  limited  by  this  "^^^^ 
order  had  expired,  the  Lord  Chief  Justice  made  another  fendant*s  con- 
order  in  the  following  terms  : — *'  I  do  order  that  the  time  ^'latter "can 
for  the  arbitrator  to  make  his  award  in  this  matter  shall  be  ^  attached 

lOr  not  Der* 

enlarged  until  the  21st  day  of  June.**    Before  the  21st  forming  uie 

June  had  arrived,  his  Lordship  made  a  third  order,  in  simi-  ^^*^  >y^^  \^ 

seems  that  the 

lar  terms,  by  which  the  time  was  further  enlarged  until  defendant's 
the  1st  of  July.     On  the  22d  June,  the  arbitrator  made  ^33 
his  award,  by  which  he  directed  the  defendant  to  pay  to  from  other  cir- 
the  plaintiff  the  sum  of  146/.,  which  sum  was  demanded  ^  to^ciTre^tlw^ 
of  the  defendant  on  the  28th  June,  and  the  defendant  re-  objection. 
fused  to  pay  the  same.    In  consequence  of  this  refusal, 
a  rule  nisi  was  obtained  for  an  attachment  against  the 
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182(3.         defendant  for  not  performing  the  award,  the  aflBdavits  in 
^^**^        support  of  which,  stated,  that  the  order  had  been  duly 
V.  executed,  that  a  copy  thereof  and  the  three  several  rules  of 

LAsscocK.  Coiyrt^  whereby  the  orders  above  mentioned  were  made  rules 
of  Court,  had  been  served  upon  the  defendant,  and  a  per- 
sonal demand  made  of  the  sum  awarded.  On  shewing 
cause  against  this  rule,  an  affidavit  was  produced,  on  the 
part  of  the  defendant,  in  which  he  stated,  that  the  orders 
enlarging  the  time  for  the  arbitrator  to  make  his  award 
were  not  made  by  the  consent  of  himself  or  his  attorney ; 
that  the  orders  were  not  served  upon  him  at  the  time  they 
bore  date,  and  that  when  the  rule  making  the  submission 
to  arbitration  a  rule  of  Court  was  served  upon  him,  there 
was  not  any  indorsement  upon  it  enlarging  the  time  for 
the  arbitrator  to  make  his  award. 

Marrt/at,  for  the  defendant.  The  award  in  this  case 
has  not  been  made  within  the  time  prescribed  by  the  ori- 
ginal order,  and  therefore  the  defendant  is  not  liable  to  an 
attachment.  The  subsequent  orders  for  enlarging  the 
time  were  not  binding,  inasmuch  as  they  do  not  appear  to 
have  been  made  with  the  consent  of  the  defendant  or  his 
attorney.  It  has  been  decided  in  Jenkins  v.  Law  (a),  that 
aa  agreement  to  enlarge  the  time  for  making  an  award 
must  contain  a  consent  that  it  shall  be  made  a  rule  of 
Court ;  otherwise  no  attachment  will  be  granted  for  not 
performing  an  award  made  under  it.  So  here,  unless  the 
defendant  expressly  consented  to  enlarge  the  time  for  the 
arbitrator  to  make  his  award,  he  is  not  bound  by  an 
award  not  made  with  his  consent.  The  arbitrator  derives 
his  authority  from  the  consent  of  the  parties,  and  if  the 
award  be  not  made  within  the  time  originally  limited  he 
is  functus  officio.  So  strict  is  the  rule  upon  this  subject, 
that  where  an  award  appeared  to  have  been  made  out.of 
the  time  originally  given  to  the  arbitrator  by  the  rule  of 
Court,  but  which  rule  reserved  to  him  the  power  of  en- 

(fl)  8  T.  R.  87. 
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laiging  the  time,  it  was  held  not  to  be  enough  for  obtain-         ^^^- 
ing  an  attachment  for  non-performance  of  the  awards  that       Halden 
the  arbitrator  states  in  his  award,  that  he  had  enlarged     _     ^* 
the  time,  without  verifying  the  fact  by  affidavit ;  and  it 
should  also  appear,  that  the  defendant  had  notice  of  such 
enlargement  of  the  time  within  which   the  award  was 
made^  when  served  with  a  rule  for  the  attachment ;  Davis 
V.  Vass(a).     So  in   Wolhenberg  v.  Lageman  (6),  where 
arbitrators  had  power  to  enlarge  the  time  for  making  their 
award,  and  had  enlarged  it  and  made  their  award  within 
the  additional  time,  it  was  held  that  in  order  to- bring  the 
defendant  into  contempt  for  non-performance  of  the  award, 
there  must  be  an  affidavit  that  the  time  has  been  enlarged  ; 
that  the  award  was  made  within  the  enlarged  time ;  and 
that  the  defendant  has  been  personally  served  with  notice 
of  those  facts.     It  is  clear,  therefore,  under  the  circum- 
stances of  the  present  case,  that  the  defendant  cannot  be 
brought  into  contempt  without  regular  notice  to  him  that 
the  time  has  been  enlarged,  by  orders  to  which  he  is  a  con- 
senting party. 

Chitty,  contrii.  The  cases  cited  on  the  other  side 
are  inapplicable.  It  is  sworn  that  the  three  several 
rules  of  Court,  by  which  the  orders  mentioned  in  the  affi- 
davits were  made  rules  of  Court,  had  been  duly  served 
upon  the  defendant.  It  is  not  denied  that  the  second  and 
third  orders  by  which  the  time  for  the  arbitrator  to  make 
his  award  was  enlarged,  do  not  profess  to  have  been  made 
with  the  consent  of  the  defendant  or  his  attorney ;  but  the 
presumption  is,  that  the  learned  Judge  would  not  have 
made  those  orders  without  the  consent  of  the  defendant ; 
and,  as  those  orders  have  been  made  rules  of  Court,  it 
ntust  be  presumed  that  proper  affidavits  were  filed  to 
induce  the  Court  to  grant  those  rules.  Without  doubt, 
the  defendant  and  his  attorney  attended  before  the  ar- 
bitrator under  the  sanction  of  the  second  and  third  orders  ; 

(a)  15  East,  97.  (6)  6  Taunt.  251.     1  Marsh.  579. 
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1826.  and  if  80,  the  orders  had  his  consent ;  otherwise  it  is  reason- 
able to  suppose^  that  be  would  not  have  attended.  This 
fact  is  not  denied  on  the  other  side,  and  therefore  it  must 
Glasscock,  be  taken  to  be  true.  This  is  merely  a  technical  objection, 
quite  beside  the  justice  of  the  case,  and  certainly  would 
not  have  been  made  had  the  award  been  the  other  way. 
The  question  is,  whether  after  the  defendant  has  attended 
the  arbitrator  within  the  enlarged  time,  that  is  not  such 
evidence  of  consent  as  will  supply  the  omission  in  the  se- 
cond and  third  orders. 

Abbott,  C.  J. — The  fact  last  suggested  does  not  appear 
upon  affidavit,  and  therefore  we  can  take  no  notice  of  it. 
It  appears  to  me,  that  in  order  to  bind  the  defendant,  the 
orders  for  enlarging  the  time  ought  to  have  been  expressed 
to  be  made  with  the  consent  of  the  defendant. 

Bay  LEY,  J.,  concurred,  and  observed,  that  though  the 
orders  for  enlarging  the  time  had  been  made  rules  of  Court, 
yet  that  was  entirely  a  matter  of  course,  and  such  rules 
were  generally  obtained  upon  counsers  signature;  and, 
therefore,  that  circumstance  would  not  give  validity  to  the 
orders  if  they  were  imperfect  in  their  terms.  Discharging 
this  rule  would  not  prevent  the  plaintiff  from  coming  to 
the  Court  again  with  better  materials,  particularly  as  it 
was  suggested  that  the  defendant  had  attended  before 
the  arbitrator  under  the  orders  for  enlarging  the  time. 

HoLROYD,  J. — I  am  of  opinion  that  in  order  to  bring 
the  party  into  contempt  it  must  appear  on  the  face  of  the 
order,  or  by  a  sufficient  affidavit  of  the  fact,  that  the  de- 
fendant gave  his  consent  to  the  enlargement  of  the  time. 
The  original  oi-der  gave  the  arbitrator  power  to  enlarge  the 
time  by  indorsement,  but  there  is  no  affidavit  before  us 
that  he  had  so  enlarged  it.  The  subsequent  orders  with- 
out consent  were  not  binding  upon  the  party.  Suppose  a 
rule  of  Court  to  be  drawn  up,  by  which  the  party  was 
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ordeved  to  abide  the  award  of  a  particular  iBdividual,  you 
could  not  bring  him  into  contempt  for  not  performing  the 
awards  without  something  to  shew  that  the  party  gave  his 
consent  to  the  rule.  So,  here,  I  think  you  cannot  attach 
tlii»  defendant  for  not  performing  the  award,  without 
■hewing  that  the  second  and  third  orders  were  made  with 
bis  consent. 
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LiTTLEDALB,  J.,  was  of  the  same  opinion. 

Chitty  then  suggested,  that  he  should  be  able  to  pro- 
duce an  affidavit  shewing  that  the  defendant  had  con- 
sented to  the  enlargement  of  the  time,  if  he  were  allowed 
an  opportunity  for  that  purpose. 

The  Court  thought  this  not  unreasonable,  and  there- 
fore enlarged  the  rule  until  the  following  Saturday,  in 
Older  to  give  the  defendant  time  to  answer  such  affidavit 
as  the  plaintiff  should  file. 


ChADWICK  t;.  BUNNING. 

X  HIS  was  an  action  of  assumpsit^  to  recover  the  sum  of 
9/.  175.,  being  the  amount  of  an  apothecary's  bill,  for  me- 
dicines and  attendance  upon  the  defendant.  At  the  trial, 
the  plaintiff  could  only  prove  items  in  his  account  to  the 
amount  of  6/.  &. ;  and  the  defendant  produced  evidence  of 
payments  on  account,  which  reduced  the  plaintiflTs  demand 
to  1/.  135.,  for  which  sum  the  plaintiff  had  a  verdict,  and 
no  more.  Campbell,  last  term,  obtained  a  rule  nisi,  for  en« 
tering  a  suggestion  on  the  roll,  that  the  defendant  was  an 
inhabitant  of,  and  residing  in  the  county  of  Middlaex, 
at  the  time  of  the  action  commenced ;  in  order  to  entitle 
him  to  double  costs,  under  the  Middlesex  County-Court 

ft 

jurisdiction  of  the  Middlesex  county-court,  was  entitled,  under  the  23 
19,  to  his  douUe  costs  of  suit. 


Monday^ 
\st  Mai/, 

Where  an  ac- 
tion was 
brought  in  this 
Court,  for  a 
debt  of  9/.  17s., 
and  the  plain- 
tiffs demand 
was  reduced, 
by  partial  pay- 
ments on  ac- 
count, and  the 
jury  found  a 
verdict  for  the 
plaintiff  for 
I/.  13i.:— 
Held,  that  the 
defendant, 
who  resided 
within  the 
Geo.  2,  c.  33,  s. 
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act,  23  Geo.  2,  c.  33,  s.  19,  and  he  relied  on  Bateman  y. 
Smith  (a). 

Russell  now  shewed  cause  against  the  rule.  The  case 
of  Bateman  v.  Smith,  on  the  authority  of  which  this  mo- 
tion was  made,  does  not  seem  to  have  been  decided  with  a 
due  consideration  of  the  words  of  the  statute.  In  that  case, 
undoubtedly.  Lord  Ellenborough  is  reported  to  have  de- 
cided, that  even  assuming  the  original  debt  to  have  been 
more  than  40^.,  still,  as  the  jury  had  found  the  damages 
to  be  under  that  sum,  the  defendant  was  entitled  to  reco- 
ver double  costs  by  the  very  words  of  the  Middlesex  County 
Court  act.  It  is  desirably  that  that  decision  should  be 
reviewed,  and  compared  with  other  authorities  in  which  a 
different  construction  has  been  put  upon  the  same  sta- 
tute. The  question  is,  whether,  where  a  plaintiff  brings  an 
action  in  any  of  the  superior  Courts  of  Westminster,  for 
a  debt  exceeding  40^.,  and  obtains  a  verdict  for  a  sum 
less  than  405.,  the  defendant,  who  resided  within  the 
jurisdiction  of  the  Middlesex  county-court,  is  entitled  to 
double  costs  under  the  stat.  23  Geo.  2,  c.  33,  s.  19.  That 
section  enacts, ''  that  in  case  any  action  of  debt,  or  action 
upon  assumpsit,  shall  be  commenced  and  prosecuted  in 
any  of  his  Majesty's  courts  of  record  at  Westminster,  and 
the  defendant,  at  the  time  of  such  action  brought,  shall  re- 
side in  the  county  of  Middlesex,  and  be  liable  to  be  sum- 
moned to  the  said  county-court,  and  the  jury  upon  the 
trial  of  such  cause  shall  find  the  damages  for  the  plaintiff, 
under  Ihe  value  of  40^.,  8cc.,  then,  and  in  such  case,  no 
costs  shall  be  awarded  to  the  plaintiff  in  such  action,  but 
the  defendant  shall  be  entitled  to  recover  double  costs  of 
suit."  Now,  it  is  submitted,  that  the  words  of  this  section 
are  not  imperative,  and  if  not,  then  such  a  reasonable 
construction  should  be  put  upon  it,  as  will  meet  the  justice 
of  a  case,  circumstanced  like  the  present.  It  is  contended, 
that  this  statute  only  applies  to  cases  where  the  original 


(a)  14  East,  301. 
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demand  is  under  405. ;  and  not  to  those  where,  by  set-off, 
or  other  means,  the  ultimate  balance  of  an  account  turns 
out  to  be  less  than  that  sum.    This  was  the  construction  v. 

put  upon  the  act  by  Eyre,  C.  J.,  in  M*Collam  v.  Carr  (a), 
where  that  learned  Judge  said,  "  Is  there  any  case  where 
the  ultimate  balance  of  an  account  only  being  under  405., 
the  Court  has  allowed  a  suggestion  ?  I  should  pause  upon 
such  a  case,  since  the  most  intricate  point  in  accounts  be- 
tween merchant  and  merchant,  might  by  this  means  come 
to  be  decided  before  a  county-court.  It  seems  to  me,  that 
the  original  demand  ought  to  be  under  405.''  This  is  cer- 
tainly a  most  reasonable  interpretation  of  the  statute ;  for 
otherwise,  actions  of  the  greatest  magnitude  and  im- 
portance, brought  to  be  tried  before  the  superior  Courts, 
would  be  subjected  to  the  operation  of  this  County-Court 
act,  merely  because,  in  the  result,  the  plaintiff  happened  to 
recover  damages  under  405.  As,  therefore,  this  point 
seems  not  to  have  been  maturely  considered  in  Bateman  v. 
Smith,  with  reference  to  the  terms  of  the  act  of  parliament, 
it  is  desirable  that  such  a  construction  should  be  put  upon 
it,  as  will  avoid  the  inconvenience  and  absurdity  which 
might  often  arise  in  the  instances  suggested. 

Campbell,  contrii,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  do  not  see  how  it  is  possible'to  put 
any  other  construction  upon  the  very  plain  words  of  this 
act  of  parliament  than  was  given  to  them  by  Lord  -Ellen- 
borough,  in  Bateman  v.  Smith.  The  statute  expressly  de- 
clares, ''  that  if  the  jury,  upon  the  trial  of  the  cause,  shall 
find  the  damages  for  the  plaintiff  under  the  value  of  405., 
no  cGBts  shall  be  awarded  to  the  plaintiff,  but  the  defendant 
shall  be  entitled  to  double  costs."  Now  this  language 
necessarily  includes  cases  where  the  action  shall  be  brought 
for  large  sums  of  money ;  but  the  claim  is  reduced,  by  the 
verdict  of  the  jury,  to  a  sum  under  405.     In  the  case  of 

(a)  1  B08.  &  Pul.  223. 
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M*Collam  v.  Carr^  tlye  language  of  the  statate  seems  not 
to  have  been  sufficiently  brought  to  the  attention  of  my 
Lord  Chief  Justice  Ejfre ;  for  otherwise,  it  is  difficult  to 
conceive  upon  what  principle  his  judgment  was  founded. 
On  the  other  hand,  in  Bateman  r»  Smithf  Lord  Ellenbo^ 
rough  adverts  in  terms  to  the  very  words  of  the  act. 
There  may  be  very  good  reason  for  altering  the  statute, 
with  a  view  to  limit  its  operation  in  certain  cases ;  but  it 
appears  to  me  that  the  case  of  Bateman  v.  Smith  is  deci- 
sive upon  that  point.  But  in  the  absence  of  all  authority, 
and  adverting  merely  to  the  particular  langua^  of  the 
statute,  I  should  come  to  the  conclusion,  that  this  was  a 
case  in  which  the  plaintiff  having  recovered  less  than  40s., 
although  his  original  demand  exceeded  that  sum^  the  de- 
fendant was  entitled  to  double  costs. 


Bay  LEY,  J. — I  am  of  the  same  opinion.  This  is  not 
like  the  case  of  Harsant  v.  Larkin  (a),  which  arose  (m  the 
Rochester  Court  of  Requests'  act,  48  Geo.  3,  c.  61 ;  by 
see.  13  of  wliioh,.an  exception  is  made  as  to  any  sum  being 
the  balance  of  an  account  on  demand,  originally. exceed- 
ing 51. ;  in  which  case  the  C.  P.  held,  that  although  the 
plaintiff  only  recovered  1/.  25.,  in  an  action  brought  for  34/., 
the  defendant  was  not  entitled  to  his  costs.  Here  there  is 
no  exception  of  that  kind  in  the  statute.  A  like  exception 
to  <  that  in  the  Rochester  Court  of  Requests*  act,  is  found 
in  the  SouthwarkCovLvt  of  Requests' act ;  and  therefore^ 
in  }Fountain\.  Young  (6),  it  was  held,  that  a  debt  originally 
abave  6/.,  but  reduced  by  partial  payments  under  that 
sum,  was  within  the  exception  of  the  act.  It  seems  to.mci 
that  the  wordsof  the  present  statute  do  not  adnut<of  any 
doubt,  and  that  the  case  of  Bateman  v.  Smith  ia  decisive 
upoDt  the  point. 

.HoLROYB,  J. — ^The  Middlesex  County-Court  act  does 
IKiake  a  provision  for  cases  of  a  certain  descriptioi;i ;  for  it 

(a)  7  J.  B.  Moore,  C8.  3  B.  &  B.  267.  (6)  1  Taunt  60. 
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Bays,  ^'  unless  the  Judge  shall,  in  open  Court,  certify  on 
the  back  of  the  record,  that  the  freehold,  or  title  to  the 
plaintiff's  land,  principally  came  in  question ;  or  that  an 
act  of  bankruptcy  principally  came  in  question  at  such 
trial.*'  So  that  the  legislature  seems  to  have  had  the 
operation  of  the  general  words  under  mature  consideration 
at  the  time  the  statute  passed ;  and  I  am  clearly  of  opinion 
that  those  words  embrace  the  present  case. 
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LiTTLEDALB,  J.,  concurrcd. 

Rule  absolute  (a), 

(«)  Vide  Clarke  v.  Askewy  8  East,  28 ;  Horn  v.  Hughes,  id.  347 ;  Fitz- 
pairkk  v.  Pkkering,  2  Wils.  68 ;  Grass  v.  Fisher,  3  Wils.  48 ;  BcU  v. 
Martmy  1  Bos.  &  Pui.  224 ;  PUU  v.  Carpenter,  1  Wils.  525 ;  and 
Howard  t.  Hopkins,  Doug.  449. 


Taylor  «.  Taylor. 

JL  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  entered  upon  a  warrant  of  attorney 
given  by  the  defendant,  and  the  execution  issued  thereon, 
should  not  be  set  aside,  as  void  under  the  statute  6  Geo,  4, 
c,  16,  s«  108.  The  facts  of  the  case,  as  disclosed  upon 
affidavit,  were  these  : — On  the  4th  of  November,  1826,  the 
defendant  executed  a  warrant  of  attorney,  authorising  his 
attorney  to  appear  for  him  and  to  suffer  judgment  by  nil 
dicit  as  of  Trinity  term  then  last  past,  or  Michaelmas 
term  then  next,  for  4000/.,  with  a  defeazance  to  be  TOid 
on  payment  on  demand  of  2000/.  On  the  22nd  of  March, 
1826,  thl^laintiff  signed  judgment  by  nil  dicit  for  4000/., 
and  sued  out  a  writ  of  fieri  fecias  thereon,  directed  to  the 
sheriffs  of  London,  returnable  on  Wednesday  next  after 
fifleen  days  of  Easter,  commanding  him  to  levy  2041/. 
On  the  7th  of  April,  the  sheriff  seized  the  goods  of  the 
defendant,  under  the  writ.  On  the  same  day,  the  defend- 
ant committed  an  act  of  bankruptcy,  and  a  docket  was 


Tuesdatf, 
^nd  May, 

An  execu- 
tion issued 
upon  a  judg- 
ment obtained 
by  de&ult, 
confession,  or 
nil  dicit,  and 
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not  set  it  aside 
on  motion. 
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1826.  struck  against  him.  On  the  10th  of  April,  a  commission 
of  bankruptcy  issued  against  the  defendant,  and  on  the 
same  day,  notice  of  the  docket  and  the  commission  was 
served  upon  the  sheriff.  On  the  11th  of  ilprtV,  the  de- 
fendant was  duly  declared  a  bankrupt,  and  a  provisional 
assignment  was  executed. 

Coplej/,  A.  G.,  and  Storks,  shewed  cause.  First,  the  ex- 
ecution is  valid ;  and,  second,  even  if  there  is  a  doubt 
about  its  validity,  it  cannot  be  set  aside  upon  motion  in  this 
Court.  The  ground  of  the  motion  is,  that,  under  the  cir- 
cumstances stated  in  the  defendant's  affidavit,  the  plaintiff 
is  barred  by  the  statute  6  Geo,  4,  c.  16,  s.  108,  from  availing 
himself  of  this  execution.  That  section  enacts,  **  That 
no  creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London,  or  any  other  place,  by  virtue  of 
any  custom  there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive,  upon  any  such  security  or  attach- 
ment, more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  any  execution  and  extent  served  and  levied,  by 
seizure  upon,  or  any  mortgage  of  or  lien  upon  any  part  of 
the  properly  of  such  bankrupt  before  the  bankruptcy; 
provided  that  no  creditor,  though  for  a  valuable  consider- 
ation, who  shall  sue  out  execution  upon  any  judgment  ob- 
tained by  default,  confession,  or  nil  dicit,  shall  avail  him- 
self of  such  execution  to  the  prejudice  of  other  fair  credi- 
tors, but  shall  be  paid  rateably  with  such  creditors/' 
Now,  as  the  execution  here  was  levied  by  a  seizure  made 
before  an  act  of  bankruptcy  committed,  it  is  within  the 
exception  in  the  enacting  part  of  that  clause;  for  though 
the  language  of  the  proviso  is  certainly  very  comprehen- 
sive, still,  that  can  never  have  been  designed  to  apply  re- 
trospectively to  avoid  a  judgment  levied  at  any  indefinite 
period  before  the  bankruptcy.  Here,  the  seizure  was  very 
shortly  before  the  bankruptcy,  but  that  does  not  affect  the 
argument,  because,  as  the  clause  itself  points  out  no  limi- 
tation in  point  of  time,  it  must  operate  indefinitely  if  at 
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ally  and  must  equally  avoid  an  execution  levied  a  few  days         ^826. 
or  hours^  and  one  levied  several  years  before  the  bank-       Taylor 
raptcy.     The  proceedings  here  were  strictly  regular,  and  »• 

Taylor. 

there  is  no  imputation  of  any  collusion  or  fraud.  The 
Court,  therefore,  will  support  the  execution,  if  possible. 
[  Bay  ley  f  3.  The  seizure  was  regular,  certainly;  the  only 
question  is,  how  far  this  new  statute  can  effect  it.  At  any 
rate,  I  entertain  great  doubt  whether  this  Court  can  set 
aside  such  an  execution  upon  motion].  The  whole  clause 
is  extremely  obscure,  and  somewhat  inconsistent  with 
itself;  the  exception  speaks  of  executions  ''  levied,*'  and 
the  proviso  of  executions  '^  sued  out,"  which  are  perfectly 
different  terms :  but  as  this  is  an  execution  levied,  and  not 
merely  sued  out,  it  would  seem  to  come  within  the  excep- 
tion,  and  not  within  the  proviso;  which  was  probably 
meant  to  apply  to  those  cases  only  where  a  judgment  by 
nildicit  is  given  pending  an  action.  At  all  events  the  ex- 
ecution is  not  absolutely  void,  if  voidable ;  this  Court, 
therefore,  will  not  set  it  aside  on  motion. 

Scarlett  and  Justice,  contr^.  The  words  of  the  act 
of  parliament  are  relied  on  as  shewing  that  this  execution 
is  void.  The  enacting  'part  of  the  108th  clause  merely 
re-enacts  the  old  law  ;  the  proviso  excepts  certain  cases, 
but  this  is  not  one  of  them :  and  the  exception  in  the  enact- 
ing part  was  clearly  intended  to  apply  to  those  judgments 
which  are  not  comprehended  in  the  proviso,  namely, 
judgments  obtained  on  verdicts.  But  a  verdict  is  a  public 
act ;  this  warrant  of  attorney  is  a  secret  act :  and  the 
main  object  of  the  legislature,  as  appears  by  the  language 
they  have  used  in  the  proviso,  was  to  prevent  the  granting 
of  secret  securities.  [Bay ley,  J.  There  may  be  ground 
for  an  application  to  the  Lord  Chancellor ;  but  can  we  set 
aside  the  execution  on  motion  ?]  It  is  submitted  that  this 
is  the  regular  and  proper  course  to  be  adopted.  No  hard- 
ship will  be  inflicted  on  the  defendant,  for  he  will  after 
all  be  in  as  good  a  situation  as  the  rest  of  the  creditors. 

VOL.    VIII.  M 
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1826.  [Ilolroyd,  J.  The  statute  does  not  say  that  the  judgment 
creditor  shall  come  in  and  prove  under  the  commission  ; 
but  only  that  he  shall  not  avail  himself  of  the  execution 
Taylor.  ^  ^j^^  prejudice  of  other  fair  creditors].  It  says  that  he 
shall  be  paid  rateably  with  such  creditors,  which  can  be 
done  only  by  his  coming  in  and  proving  under  the  com- 
mission. [Hb/royd,  J.  That  by  no  means  follows;  the 
assignees  may  be  entitled  to  recover  against  him,  pro 
tanto,  in  an  action  at  law,  or  they  may  be  relieved  upon 
application  to  the  Lord  Chancellor ;  but  I  do  not  think  we 
can  be  asked  to  set  aside  the  execution  on  motion].  This 
is  a  case  of  the  first  impression,  depending  upon  the  con- 
struction of  a  new  and  somewhat  obscure  legislative 
enactment ;  the  Court  must  deal  with  it  as  in  their  wisdom 
and  discretion  seems  fit. 

HoLROYD,  J.  (a).  Upon  the  best  consideration  I  can 
give  this  case,  I  think  we  ought  not  to  interfere  in  the 
way  prayed  for ;  especially  as  the  party  praying  has  other, 
and  in  my  opinion,  more  proper  remedies  to  resort  to.  The 
act  does  not  say  that  the  execution  shall  be  void,  or  that 
it  shall  not  be  available  to  the  creditor;  but  only  that  he 
shall  not  avail  himself  of  it  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateably  with  such  creditors. 
If  the  construction  contended  for  on  behalf  of  the 
assignees  of  the  bankrupt  is  correct,  and  the  execution 
is  absolutely  void,  they  may  bring  their  action  of  trover 
against  the  sheriff  for  the  goods :  or  if  it  is  voidable 
only,  they  may  apply  to  the  Lord  Chancellor :  in  either 
case  they  have  their  remedy.  If  the  question  upon  the 
act  is  a  question  of  law,  which  I  very  much  doubt, 
it  is  fit  the  parties  should  have  the  opportunity  of 
raising  it  on  the  record.  To  set  aside  the  execution  in 
the  summary  mode  prayed  for,  where  the  true  construction 
of  the  act  is  so  doubtful,  would,  in  my  opinion,  be  a  very 

{a)  Abbott,  C.  J.,  was  silting  at  Nisi  Prius,  and  Bay  ley,  J.,  was  gone 
to  chambers. 
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dangttxms  course  for  us  to  adopt :  it  is  much  safer  to  leave        is96. 
the  parties  to  the  other  remedies  I  have  pointed  out.  r^^^ 

V. 

LiTTLEDALE,  J.,  coucurred.  Tatlor. 

Rule  discharged. 


J.  HoLLiDAY^  an  Infant^  by  W,  Holliday,  his  Father, 
and  Prochein  Amy,  V.  Atkinson  and  others.  Executors 
of  Mc.  Knight.  ^f?^' 

ASSUMPSIT  on  a  promissory  note  by  the  testator  to      Assumpsit 
the  plaintiff,  in  these  words:—"  19th  July,  1821.     Six  by  the  payee, 

*  "^  an  mrant  nine 

months  after  date,  I  promise  to  pay  J.  Holliday  100/.,  for  years  old,  of  a 
valae  received/'  Plea,  non  assumpsit,  and  issue  thereon.  Jot^w  ft^ra- 
At  the  trial  before  HuUock,  B.,  at  the  Carlisle  summer  lue  received" 
assizes,  1825,  the  case  was  this*  The  plaintiff,  at  the  date  ^^  of  the' 
of  the  note,  was  a  child  of  only  nine  years  old,  and  the  ™ak?i;-    No 

.  consideration 

testator  was  a  man  of  advanced  age,  in  an  imbecile  state^  was  proved. 
and  died  a  few  months  afterwards.    The  testator  had  been  J^^^J^f  ^^ 
on  intimate  terms  with   W.  Holliday,  the  father  of  the  that  the  words 
plaintiff,  and  acquainted  with  the  plaintiff  himself.    No  chived  "^^ 
evidence  of  the  consideration  for  which  the  note  was  given  Pl>.«d  *»  «*- 

istinjF  lesal 

was  adduced ;  and  it  was  contended,  therefore,  that  the  consideration, 

plaintiff  could  not  recover.    The  learned  Judge  left  the  ^^^f^^®*^' 

case  to  the  jury,  telling  them  that  the  words  '^  for  value  payee,  or 

received,"  in  the  note,  furnished  prim&  facie  evidence  of  for  hU  fedier 

same  legal  consideration;  that,  in  his  opinion,  therefore,  or  a  desire  to 

the  plaintiff  was  not  bound  to  prove,  but  it  lay  on  the  de-  g^cy  duty, 

fendants  to  disprove,  the  consideration ;  that  many  consi-  ^oM  be  suf- 

derations  for  such  a  gift  might  be  imagined  ;   as  affection  Held,  that 

neither  of 
these  was  a  sufficient  consideration ;    and,  that  as  the  iury  had  been  misdirected  in 
that  respect,  a  new  trial  must  be  had,  though,  without  that  direction,  the  jury  might 
have  presumed  an  existing  legal  consideration. 

M    2 
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182Q.        for  the  plaintiff,  freindship  for  his  father,  or  a  desire  to 
avoid  the  legacy  duty,  either  of  which  would  be  sufficient 


HOLLIDAY 


Atkikson. 


V.  in  point  of  law ;  that  if  they  thought  any  fraud  had  been 

practised,  or  that  the  testator  was  non  compos  when  he 
made  the  note,  they  ought  to  find  for  the  defendants ;  but 
if  otherwise,  for  the  plaintiff.  The  jury  found  for  the 
plaintiff.  A  rule  nisi  for  a  new  trial  having  been  granted 
in  Michaelmas  term  last, 

Scarlett  and  Patteson  now  shewed  cause.  The  only 
question  raised  at  the  trial  was,  whether  the  testator  was 
competent  in  point  of  intellect  to  make  the  note.  The 
defendants  did  not  attempt  to  impeach  the  consideration  ; 
therefore  the  jury  were  rightly  directed,  that  it  was  not 
necessary  for  the  plaintiff  to  prove  it :  especially  as  the 
note  was  expressed  to  be  '*  for  value  received,"  which 
words  of  themselves  imply  a  good  prim^  facie  considera- 
tion. The  jury  having  found  by  their  verdict  that  there 
was  a  good  consideration,  the  Court  will  sustain  that  find- 
ing, in  the  absence  of  proof  to  the  contrary.  There  are, 
however,  many  cases  to  shew  that  any  of  the  considera- 
tions suggested  by  the  learned  Judge  to  the  jury,  would 
be  sufficient  in  point  of  law.  In  Woodbridgev.  Spooner{a\ 
where  a  note  was  given  "  for  value  received,  and  his  kind- 
ness to  me,"  Abbott,  C.  J.,  said,  '*  there  is  no  doubt  that  a 
proper  and  sufficient  consideration  existed  for  this  note  ;'* 
and  Bayley,  J.,  said,  ^*  it  appears,  on  the  face  of  the  note, 
to  have  been  given  for  a  sufficient  consideration,''  In  JLee 
V.  Muggeridge  (6),  it  was  held,  that  *'  a  moral  obligation 
is  a  good  consideration  for  a  promise  to  pay.'*  In  Tate  v. 
Gilbert  (c).  Lord  Loughborough  would  not  go  the  length 
of  ruling,  that  a  promissory  note  delivered  as  a  glfl  to  take 
effect  immediately,  was  void.  The  intention  of  the  par- 
ties is  in  some  degree  to  be  looked  to ;  and  the  intention 
here  was  plainly  to  bestow  a  gift.     The  motive  for  making 

(a)  3  B.  &  A.  233.  (c)  2  Ves.  jun.,  111.    4  Bro.  Ch. 

(6)  5  Taunt.  36.  C.  286. 
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the  gift  in  this  form,  might  be  to  avoid  the  legacy  duty ;         i82a. 
and  that  would  not  vitiate  the  transaction*  ■-^-'^' 

HOLLIDAY 
t\ 

Brougham  and  Wigktman,  contra.  It  is  conceded  that  ^^KiNbOji. 
a  good  consideration  might  have  been  presumed  in  this 
case,  and  if  the  learned  Judge  in  his  directions  to  the  jury 
had  confined  his  observations  to  that  singte  point,  there 
would  have  been  no  ground  for  disturbing  the  verdict. 
But  he  suggested  to  them  as  good  considerations,  several, 
all  of  which  are  clearly  insufficient  in  law ;  namely,  affec- 
tion for  the  plaintiff,  friendship  for  his  father,  or  a  desire 
to  avoid  the  legacy  duty.  Now  it  was  held  in  Bret's 
case  (a),  that,  '^  natural  affection  of  itself  is  not  a  suffi- 
cient consideration  to  ground  an  assumpsit ;"  &  fortiori, 
therefore,  friendship  or  affection  for  one  totally  uncon- 
nected by  relationship,  cannot  be  sufficient.  Neither  is 
the  desire  to  avoid  the  legacy  duty  sufficient,  because,  in 
that  case  the  note  would  not  be  payable  till  after  the  death 
of  the  donor,  and  such  a  note  cannot  be  a  donatio  mortis 
causa,  for  that  must  be  an  absolute  and  immediate  gift. 
Then  as  these  insufficient  considerations  were  suggested  to 
the  jury,  and  it  is  impossible  to  say  that  their  verdict  was 
not  founded  on  the  idea,  that  one  or  other  of  them  was 
the  real  consideration  for  the  note,  it  follows  that  the  jury 
have  been,  or  at  least  may  have  been  misled  :  the  defend- 
ants, therefore,  are  entitled  to  a  new  trial. 

Abbott,  C.  J. — I  think  this  case  ought  to  be  submitted 
to  another  jury*  The  use  of  the  words  "  for  value  receiv- 
ed **  in  a  promissory  note,  undoubtedly  raises  the  presump- 
tion of  a  legal  consideration  sufficient  to  sustain  the  pro- 
mise ;  but  it  is  a  presumption  only,  and  may  be  rebutted 
by  the  facts  of  the  particular  case.  Now  what  are  the 
facts  here  ?  Here  is  a  note  given  to  a  child  only  nine 
years  old,  whose  father  is  living,  and  the  donor  is  a  man 
imbecile  in  mind,  and  near  the  period  of  his  death.     It 

(a)  Cro.  £liz.  755. 
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was  for  the  jury^  upon  such  facts,  to  say  whether  the  note 
was  given  for  any  legal  consideration.  But  that  question 
was  not  left  to  them  generally  and  simply,  but  with  a 
direction,  that  affection  for  the  son,  or  friendship  for  the 
fether,  or  a  desire  to  avoid  the  legacy  duty,  would  be  a 
good  legal  consideration,  and  might  have  been  the  exist- 
ing considertRiion  in  the  case.  Now,  mere  friendship  or 
affection,  would  clearly,  according  to  all  the  authorities,  not 
establish  a  sufficient  legal  consideration ;  and  I  am  in- 
clined to  think,  that  the  desire  to  avoid  the  legacy  duty 
would  be  equally  itisufficient :  because  then  the  note  would 
not  be  payable  till  after  the  donor's  death,  which  here  it 
might  have  been,  and  a  promissory  note  is  not  good  as  a 
donatio  mortis  caus&.  It  seems  to  me,  therefore,  that  it  is 
possible  the  jury  may  have  been  misled  by  the  learned 
Judge's  direction,  and,  consequently,  that  there  ought  to 
be  a  new  trial. 


The  other  Judges  concurred. 


Rule  absolute. 


^Vedneiday, 

^^*  Cropper  v.  Horton,  Esq. 

WheAera  ARESPASS  jagainst  a  justice  of  the  peace  for  falsely 
justice  of  the  imprisoning  the  plaintiff,  without  any  reasonable  or  pro- 
jurisdiction  to  bable  cause.  Plea,  not  guilty.  At  the  trial  before  Hulhckj 
commit  a  per-  g     ^^  ^^  \^^i  summer  assizes  for  the  countv  of  Lan- 

son  for  con-  ^  ,  ^  *-«*•• 

tcmptuously  caster ^  it  appeared  that  the  plaintiff  had  been  summoned 
t^wf  oaih     before  the  defendant  to  give  evidence  touching  a  breach  of 

and  give  evi- 
dence touching  a  charge  of  riot  alleged  to  have  been  committed  by  a  person  then  under 
examination  ?  Where  the  plaintiff  was  committed  by  a  justice  <'  for  reusing  to  give 
evidence  before  him,  touching  a  certain  riot  and  disturbance/'  without  shewing 
that  there  had  been  a  person  charged  before  the  justices,  and  that  the  plaintiff  was  ap- 
prised of  the  existexice  of  such  charge,  with  respect  to  which  he  was  required  to  be 
examined  as  a  witness  :---neld,  that  the  warranto!  commitment  was  no  justification  of 
the  magistrate  in  an  action  of  trespass. 
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the  public  peace,  supposed  to  have  been  committed  by  a         i^^^^- 
person  named  WiUborough,  then  under  examination  before      Cr^tper 
the  defendant.    There  was^  however,  no  distinct  evidence  v. 

of  any  specific  charge  being  then  depending  before  the 
defendant.  The  plaintiff  being  supposed  to  have  some 
knowledge  of  the  transaction,  was  called  upon  to  give  evi- 
dence upon  the  subject,  and  he  said  he  knew  nothing 
about  the  matter.^  The  ditfendant  then  proposed  that 
he  should  state  this  upon  oath,  but  the  plaintiff  positively 
refused  ''  to  be  sworn,  and  said  he  would  not  be  examined 
at  all."  This  took  place  on  the  30th  October.  On  the 
1st  November,  the  plaintiff  was  apprehended  at  the  in- 
stance of  the  defendant,  on  a  warrant  of  commitment 
directed  to  the  keeper  of  the  house  of  correction,  reciting 
that  the  plaintiff  had  been  summoned  before  him  to  give 
evidence  ''  touching  a  certain  riot  and  disturbance,  but 
had  refused  to  give  evidence,"  and  commanding  the 
keeper  of  the  house  of  correction  to  keep  and  detain  him 
until  he  should  be  discharged  by  due  course  of  law.  The 
defendant  relied  upon  this  warrant  as  conclusive  evidence 
in  his  favour ;  but  the  learned  Judge  was  of  opinion,  that 
it  afforded,  no  justification,  and  under  his  Lordship's 
directions,  the  plaintiff  had  a  verdict.  In  Michaelmas 
term  last,  a  rule  nisi  was  granted  for  getting  aside  the 
verdict,  and  entering  a  nonsuit. 

Cross,  Serjt.,  now  shewed  cause.  There  are  two  ques- 
tions in  this  case,  first,  whether  a  justice  of  the  peace  has 
jurisdiction  to  commit  to  prison  a  person  who  refuses  to  be 
examined  on  oath,  and  give  evidence  as  a  witness,  even  in 
a  case  where  there  is  a  specific  charge  of  an  offence  de- 
pending before  the  justice,  and  of  which  he  has  legal 
cognizance ;  and  second,  whether,  assuming  that  a  justice 
might  lawfully  commit  for  such  a  cause,  the  warrant  given 
in  evidence  in  this  case  affords  the  defendant  any  justi- 
fication. As  to  the  first  question,  it  is  denied  that  a 
justice  of  the  peace  has  any  power  of  committing  a  person 
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1826.         refusing  to  be  sworn  for  the  purpose  of  giving  evidenee, 
^^^^^       even   where  there  is  a  complaint  dependinc:  before  the 

Cropper  ^  *  r  o 

justice,  and  even  admitting  that  the  party  knows  some- 
thing materia]  to  the  matter  in  issue.  Undoubtedly  it 
may  be  illegal  for  a  person  under  such  circumstances  to 
refuse  to  give  evidence  or  to  take  an  oath  before  the 
magistrate,  but  the  mode  of  proceeding  against  him  is 
by  indictment  at  common  l^tw,  and  the  justice  has  no 
authority  to  punish  him  immediately  as  for  a  contempt. 
No  case  has  ever  yet  gone  the  length  of  deciding  that 
a  justice  of  the  peace  is  vested  with  so  dangerous  a  power. 
It  is  even  doubtful  whether  a  justice,  under  any  circum- 
stances, sitting  in  his  own  private  room,  has  a  right  to 
conmiit  for  a  contempt.  In  Petitt  v.  Addington  (a).  Lord 
Kenyan  said,  ''  As  to  the  great  question,  whether  a  ma- 
gistrate, not  sitting  as  chairman  of  a  court,  but  at  his 
private  office,  could  conmiit  for  a  contempt,  he  must 
own  he  had  a  leaning  on  his  mind,  but  still  he  would 
not  deliver  or  intimate  any  opinion,  as  he  wished  it  to  be 
seriously  considered  and  determined  in  Court.''  That 
question  was  never  afterwards  brought  before  the  Court, 
and  therefore  in  the  absence  of  all  authority  upon  the  sub- 
ject the  other  way,  it  must  be  taken  that  a  justice  has  no 
jurisdiction  to  commit  a  person  refusing  to  take  an  oath 
and  give  evidence.  \_Bayley,  J.  It  has  been  decided, 
that  a  justice  of  the  peace  may  commit  a  feme  covert  who 
is  a  material  witness  upon  a  charge  of  felony,  brought 
before  him,  and  who  refuses  to  appear  at  the  sessions  to 
give  evidence  or  to  find  sureties  for  her  appearance; 
Bennett  v.  Watson  (6)].  That,  though  a  very  strong  case, 
is  mainly  distinguishable  from  this,  for  there  was,  in  that 
instance,  a  manifest  reason  for  such  a  proceeding.  The 
public  was  interested  in  preventing  the  due  course  of  jus- 
tice from  being  evaded  by  the  obstinacy  of  a  person 
refusing  to  give  security,  for  appearing  to  give  evidence 
against  a  person  charged  with  a  felony,  after  she  had 
(n)  Peake's  N.  P.  C.  62.  (ft)  3  M.  «c  S.  1 . 
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in  fact  been  swora^  and  made  a  deposition ;  and,  therefore, 
the  justice  might  reasonably  detain  the  woman  for  the  pur- 
pose of  giving  her  evidence,  if  she  refused  to  find  proper  se- 
curity for  her  appearance  at  the  assizes.     Here,  in  the  first 
place,  there  was  no  evidence  at  the  trial  of  any  specific 
charge  depending  before  the  magistrate,  rendering  it  neces- 
sary that  the  plaintiff  should  be  examined  as  a  witness,  and 
therefore,  the  justice  clearly  had  no  authority  to  commit  him 
for  refusing  to  give  evidence.     Non  constat  but  the  object 
of  the  examination  may  have  been  to  inculpate  the  ))arty 
himself,  and  therefore  the  plaintiff  might  reasonably  refuse 
to  be  sworn  to  give  evidence  in  a  matter  in  which  he  might 
be  himself  implicated.     If  he  were  punishable  at  all,  it 
could  only  be  by  indictment  at  the  sessions  or  assizes; 
but  here  the  plaintiff  was  committed  for  punishment  in- 
8tanter(a).      Secondly,  assuming   that  the  justice    had 
authority  for  such  a  proceeding,  he  must  shew,  if  he  relies 
upon  his  warrant  as  a  justification,  that  the  instrument 
itself  is  sufficient  for  that  purpose.    Now  here  the  warrant 
given  in  evidence,  was  defective  on  the  face  of  it.    The 
warrant  states  that    the   defendant  had  committed  the 
plaintiff  to  custody  because  he  refused  ''  to  give  evidence.'' 
The  fact  proved,  however,  was,  that  the  plaintiff  had  refused 
to  take  an  oath  ;  so  that  the  evidence  was  at  variance  with 
the  warrant.    But  the  decisive  objection  to  the  warrant  is, 
that  it  does  not  state  that  there  was  any  charge  depending 
l)efore  the  justice  with  respect  to  which  the  evidence  of  the 
plaintiff  was  material,  and  of  which  the  plaintifi*  was  apprised. 
The  warrant,  therefore,  shews  no  legal  cause  of  commitment, 
and  it  is  clear  that  if  this  person  had  been  brought  up  by  ha^ 
beas  corpus,  he  must  have  been  discharged  on  that  ground. 
But  independently  of  this  objection,   the  warrant  itself 
would  not  have  been  a  justification  of  the  defendant,  without 
producing  a  regular  conviction  shewing  that  the  commit- 
ment had  a  legal  foundation ;  Hill  v.  Baieman  (ft).  Here,  no 

(a)  See   Rex  v.  Jamei,  5  B.  &  (h)  1  Stra.  710. 

A.  894.     Ante,  vol.  i.,  559. 
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1836.         such   foundation  was  laid,   and  the  evidence  produced 
n^"^^'       varied  from  the  warrant,  for  by  the  former  the  offence  im- 
v.  puted  to  the  plaintiff  was  in  refusing  to  take  an  oath  upon 

being  required;  whereas  the  latter  assigns  the  cause  of 
commitment  to  be  the  refusal  to  give  evidence.  On  these 
grounds,  the  plaintiff  is  clearly  entitled  to  retain  the  ver- 
dict. 

Scarlett  and  JE.  Alderson,  contr^.  Certainly  no  case  is . 
to  be  found  in  which  the  precise  question  hrst  propounded 
on  the  other  side,  has  been  decided.  In  Bennett  v.  Wat- 
son,  that  point  did  not  arise,  and  though  that  itself  is  a 
very  strong  case,  still  the  commitment  proceeded  on  the 
ground,  that  the  woman  was  guilty  of  a  contempt,  in 
refusing  to  find  sureties  for  her  appearance  at  the  sessions. 
In  that  case  the  woman  had  been  examined  before  the 
justice  on  a  charge  of  felony,  she  was  guilty  of  a  con- 
tempt in  peremptorily  refusing  to  find  sureties  for  her 
appearance  to  give  evidence  at  the  sessions.  Here  the 
plaintiff  refused  to  be  sworn,  or  give  any  evidence  whatever 
touching  the  matter  then  under  inquiry.  It  is  plainly  to 
be  collected  from  the  facts  proved  at  the  trial,  that  a  per- 
son named  Wilsborough  was  then  under  accusation  for  a 
breach  of  the  peace.  Whether  rightly  or  not,  is  not  the 
question ;  but  the  plaintiff  being  summoned  before  the 
magistrate,  as  a  witness  likely  to  give  material  evidence 
upon  the  subject,  he  in  express  terms  tells  the  defendant, 
that  he  will  not  be  sworn,  and  that  he  will  give  no  evidence 
whatever.  The  question  then  is,  whether  a  justice  of  the 
peace,  lawfully  proceeding  to  take  examinations  with  a 
view  to  the  trial  of  a  man  charged  with  a  misdemeanoun 
has  jurisdiction  to  commit  a  person  who  refuses  peremp- 
torily to  give  evidence,  or  be  sworn  upon  a  matter  of  which 
the  justice  has  cognizance.  It  is  not  disputed  that  the 
justice  has  jurisdiction  to  administer  an  oath,  to  inquire 
into  the  subject  then  submitted  to  his  consideration.  In 
vain,  therefore,  has  the  justice  these  powers,  if  he  has  not 
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jurisdiction  to  enforce  his  authority,  by  committing  a         1826. 
pereoQ  who  contemptuously  refuses  to  give  evidence  which 
is  enential  to  the  ends  of  public  justice.    If  it  be  once  v. 

established  that  a  justice  of  the  peace  has  no  jurisdiction  ^^<>^^'' 
to  commit  under  such  circumstances,  the  most  serious 
consequences  may  ensue,  as  respects  the  interest  of  the 
pubUc,  for  this  principle  may  be  extended  to  crimes  of  the 
highest  nature.  Suppose  a  person  charged  with  a  murder, 
and  a  witness  who  can  prove  the  offence  peremptorily 
refuses  to  be  examined  before  the  justice,  is  it  to  be  endured 
that  the  justice  has  no  power  of  compelling  him  to  give 
evidtace,  or  detaining  him  until  he  submits  to  examination 
on  oath  ?  Were  such  a  rule  as  this  to  prevail,  the  greatest  cri« 
minals  might  escape  punishment,  unless  the  magistrate  had 
the  summary  power  of  enforcing  the  witness  to  take  an  oath, 
and  give  such  evidence  as  is  essential  to  justice.  The  mode 
of  proceeding  by  indictment,  as  suggested  on  the  other  side, 
would  not  avail  to  avert  such  consequences,  because  pend* 
ing  such  a  proceeding,  the  party  accused  of  the  crime  may 
be  acquitted,  or  discharged,  for  want  of  the  necessary  evi- 
dence of  his  guilt.  This,  undoubtedly,  is  a  question  of  the 
utmost  importance  to  the  criminal  justice  of  the  country, 
and  unless  the  Court  shall  hold,  that  a  witness  brought 
before  a  magistrate  under  such  circumstances  may  be 
committed,  if  he  refuses  to  give  evidence,  the  most  grievous 
consequences  will  follow.  No  mischief  can  ensue  from 
such  a  course  of  proceeding,  for  if  a  person  is  taught  to 
understand,  that  he  is  bound  to  give  evidence  upon  a 
matter  properly  falling  within  the  cognizance  of  the  magis- 
trate, he  will  probably  submit  himself  to  examination ;  but  j 
it  is  not  to  be  tolerated  that  in  such  a  case,  the  party  may 
set  the  authority  of  the  justice  at  defiance.  In  the  present 
case,  the  plaintiff  need  not  have  remained  in  custody ;  for 
having  been  committed  until  discharged  by  due  course  of 
law,  he  might  have  tendered  bail  until  the  matter  was 
disposed  of  at  the  sessions.  Even  assuming  his  offence  to 
have  been  only  indictable,  still  the  justice  would  have  had 
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1826.        jurisdiction  to  commit  him  in  default  of  bail.      Then, 
secondly^  assuming  that  the  warrant  in  this  case  be  not 
V.'^'^"      sufficiently  formal,  still  it  affords  a  defence  to  the  justice v 
HoRTON.       jj^  ^Q  action  of  trespass.     The  warrant  shews,  at  least, 
that  the  defendant  has  acted  under  colour  of  his  office, 
and  therefore  it  is  an  answer  to  the  present  action. 

Bay  LEY,  J. — ^The  facts  found  in  this  case  do  not  raise 
the  question  first  submitted  to  our  consideration,  and  there- 
fore I  shall  studiously  forbear  giving  any  opinion  upon 
that  point.  The  question  then  is,  whether  the  warrant  of 
commitment  given  in  evidence;  or  even  the  facts  proved, 
dehors  thle  commitment,  shew  a  sufficient  cause  for  the 
imprisonment.  At  all  events,  before  the  commitment 
could  be  justified,  it  must  distinctly  appear,  that  the  party 
committed  was  apprised  that  there  was  some  person  under 
charge  against  whom  his  evidence  was  required  to  be 
given.  Now  there  is  nothing  either  in  or  out  of  the  war- 
rant, to  enable  me  to  say,  that  there  had  been  an  informa- 
tion upon  oath,  or  any  person  charged  before  the  magis- 
trate, so  as  to  render  it  necessary  that  the  plaintiff  should 
be  examined  as  a  witness.  The  parol  evidence  upon  this 
subject,  is  very  unsatisfactory ;  and  on  reading  the  war- 
rant, I  cannot  collect  that  there  had  been  an  information 
on  oath  before  the  magistrate  against  any  particular  person 
under  charge,  for  it  contains  merely  a  general  assertion, 
that  the  plaintiff  was  committed  for  refusing  to  give  evi- 
dence touching  a  certain  riot  and  disturbance  committed. 
I  am,  therefore,  of  opinion,  that  the  defendant  has  not 
made  out  a  sufficient  justification  of  the  alleged  trespass. 

HoLROYD,  J. — I  am  of  the  same  opinion.  Assuming 
that  the  magistrate  had  power  to  commit  a  person  refusing 
to  give  evidence  (a  question  which  cannot  be  decided  in 
this  case  for  want  of  sufficient  facts  to  raise  it),  still  it  does 
not  appear  that  there  was  any  specific  charge  before  the 
magistrate,  of  which  the  plaintiff  was  apprised,  so  as  to 
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bring  the  latter  into  contempt  for  refusing  to  give  evidence. 
Before  a  party  can  be  brought  into  contempt  for  refusing 
Ho  give  evidence  before  a  magistrate,  he  ought  to  be  fully 
apprised  that  there  is  some  information  or  charge  for  an 
offence  then  under  inquiry  before  the  justice.  Here  the 
evidence  and  the  warrant  are  both  silent  upon  that  point, 
and  therefore  I  think  the  verdict  ought  not  to  be  disturbed. 
Suppose,  instead  of  pleading  the  general  issue,  the  defen- 
dant had  pleaded  a  special  justification,  it  could  not  have 
been  alleged  that  there  v^as  any  specific  charge  then  de- 
pending. 

LiTTLEDALE,  J. — ^Thc  casc  of  Bennett  f .  Watson  does 
not  immediately  bear  on  this  case,  because  the  circum- 
stances are  very  different ;  but  v^ithout  professing  to  give 
any  opinion  upon  the  general  question  here  attempted  to 
be  raised,  I  think  the  verdict  was  right,  for  the  reasons 
stated  by  my  learned  brothers. 

Rule  refused. 
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Friday, 

The  King  v.  W.  H.  Ellis.  5th  May, 

1  HIS  defendant  was  tried  before  the  court  of  quarter  The  statute 
sessions  for  the  city  and  county  of  Exeter,  upon  an  indict-  ^  g  which  ' 
ment  charging  '*  that  he,  on,  &c.,  at,  8cc.,  one  piece  of  the  enacts,*'  that 

if  aDv  servant 
current  coin  of  this  realm  called  a  shilling,  of  the  value  of  shall  steal  any 

one  shilling,  of  the  money,  goods  and  chattels  of  Susan  ?®'*®J[?  *^^*» 

'Newman,  feloniously  did  steal,   take,   and  carry  away,  ter,  and  shall 

be  convicted 
thereof,  am/  he  entitled  to  benefit  of  clergy,  he,  instead  of  being  subjected  to  such  punish- 
ment as  may  now  by  law  be  inflicted  upon  persons  so  convicted,  and  entitled  to  benefit 
of  clergy,  may  be  transported  for  fourteen  years;"  does  not  extend  to  cases  of  petty 
larceny. 

A  judgment  of  transportation  Hot  fourteen  years,  if  bad  for  excess,  is  bad  in  toto ;  and 
cannot  operate  as  a  good  judgment  of  transportation  for  teven  years. 

Where  a  court  of  quarter  sessions  have  passed  an  erroneous  judgment  of  transportation, 
this  Court  wiU  not  send  it  back  to  be  amended,  but  will  reverse  it,  on  writ  of  error. 
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1826.        against  the  peace/'  6co. :    a  second  count  charged,  that 
defendant  ''  on,  8cc.,  afofesaid,  at,  &c.,  aforesaid,  was  set- 


The  King 


Ellis. 


V.  vant  to  Susan  Newman,  and  being  such  servant,  then  and 

there,  one  other  piece  of  the  current  coin  of  this  realm 
called  a  shilling,  of  the  value  of  one  shilling,  of  the  money, 
goods  and  chattels  of  the  said  Susan  'Netoman,  feloniously 
did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute,  &c.,  and  against  the  peace,''  &c.  The  defendant 
was  found  guilty  generally  of  the  whole  indictment,  and 
received  judgment  of  transportation  for  the  term  of  four- 
teen years.  Upon  this  judgment  a  writ  of  error  was 
brought,  assigning  for  error,  that  by  the  law  of  the  land 
the  defendant  could  not,  for  the  offence  of  which  he  had 
been  convicted,  be  transported  for  the  term  of  fourteen 
years,  or  for  any  longer  term  than  seven  years. 

Chitty/tor  the  defendant.    The  offence  charged  in  the 
indictment,  and  of  which  the  defendant  has  been  con- 
victed, is  petty  larceny,  for  which  he  was  liable  to  trans- 
portation for  seven  years  only.    The  judgment,  therefore, 
cannot  be  supported.    The  case  does  not  come  within  the 
statute  3  Geo.  4,  c.  38,  s«  2.      By  that  it  is  enacted, 
"that  if  any  clerk,  apprentice,   or  servant  whatsoever, 
shall  feloniously  steal  any  goods,  chattels,  money,  bond, 
bank-note,  checque  upon  a  banker,  or  banker's  draft,  pro- 
missory note  for  the  payment  of  money,  bill  of  exchange, 
or  other  valuable  security  or  effects,  from  or  belonging  to, 
or  in  the  possession,  custody,  or  power  of  his,  her,  or  their 
master  or  masters,  mistress  or  mistresses,  or  employer  or 
employers,  and  shall  be  lawfully  convicted  thereof,  and  be 
entitled  to  the  benefit  of  clergy,  then,  and  in  every  such 
case,  such  offender  or  offenders,  instead  of  being  subjected 
to  such  punishment  as  may  now  by  law  be  inflicted  upon 
persons  so  convicted,  attd  entitled  to  the  benejit  of  clergy, 
may,  at  the  discretion  of  the  Court  by  or  before  which  he, 
she,  or  they  shall  be  convicted,  be  ordered  and  adjudged 
to  be  transported  beyond  the  seas  for  any  term  not  ex- 
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oeeding  fourteen  years ;  or  to  be  imprisoned  only^  or  to  be 
imprisoned  and  kept  to  hard  labour  in  the  common  gaol, 
house  of  correction,  or  penitentiary  house,  for  any  term 
not  exceeding  three  years."  This  was  clearly  meant  to 
apply,  not  to  cases  of  petty  larceny,  where  the  benefit  of 
clergy  could  not  be  prayed;  4  Bl.  Com.  374;  but  to 
those  cases  where  the  party  convicted  is  necessarily  driven 
to  his  prayer  of  the  benefit  of  clergy,  in  order  to  save  him- 
self from  capital  punishment.  By  the  common  law,  petty 
larceny  was  never  punishable  with  death,  but  only  with 
imprisonment,  or  whipping;  3  Inst.  218;  4  BL  Com. 
238 ;  and  by  the  common  law,  as  has  been  already  hinted, 
clergy  was  not  allowable  in  petty  larcenies,  or  mere  misde- 
meanours; 4  BL  Com.  374.  The  4  Geo.  1,  c.  11,  was 
the  first  statute  that  conferred  upon  the  Courts  the  discre- 
ti^ary  power  of  ordering  transportation  as  an  original 
sentence  (for  though  it  had  been  previously  inflicted,  that 
was  only  as  a  commutation  for  a  heavier  punishment  (a) ) ; 
and  that  expressly  mentions  petty  latceny,  by  name,  as 
one  of  the  offences  so  punishable,  and  expressly  limits  the 
)>eriod  of  the  transportation  to  seven  years.  Here  the 
Court  stopped  him,  and  called  upon 

•  Parke,  contr^,  who  made  three  points :  first,  that  the 
judgment  of  transportation  for  fourteen  years,  was  valid  in 
point  of  law ;  second,  that  at  any  rate  it  was  valid  as  a 
judgment  of  transportation  for  seven  years;  and  third, 
that  supposing  the  judgment  could  not  be  supported  in 
either  of  those  points  of  view,  still  this  Court  could  not 
reverse  it,  but  must  remand  the  defendant  to  the  Court 
below,  in  order  that  he  might  receive  the  proper  judgment. 
First,  the  3  Geo.  4,  c.  38,  s.  2,  does  authorise  the  passing 
judgment  of  transportation  for  fourteen  years  in  this  case. 
The  punishment  of  transportation  for  seven  years  was  allow- 
able in  cases  of  petty  larceny,  as  well  upon  servants  rob- 
bing their  masters  as  others,  long  before  the  passing  of  this 

(a)  See  1  Bl.  Com.  137,  and  note  14,  by  Christian. 
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1826.        statute;  the  object,  therefore,  of  the  new  enactment,  must 

'/^iT*^'       have  been  to  render  such  oflFenders  liable  to  the  increased 
The  KiKo  ^  i«        i* 

V.  punishment  of  transportation  (or  fourteen  years  :  for  other- 

wise, it  had  really  no  object  at  all.  If  the  words,  "  and  shall 
be  entitled  to  the  benefit  of  clergy,"  had  not  been  intro- 
duced, this  question  could  not  have  arisen ;  and  as  the 
object  of  the  legislature  is  clear,  they  must  be  so  con- 
strued as  to  give  effect  to  it,  which  may  be  done  by 
reading  them,  "and  shall  not  be  excluded  from  the 
benefit  of  clergy."  The  expression  in  the  3  Geo.  4,  c.  38, 
8.  2,  is  copied  from  the  preceding  act  of  4  Geo.  1,  c.  11, 
where  it  bears  the  meaning  now  contended  for ;  and  the 
words  being  the  same  in  both  cases,  must  receive  in  both 
the  same  construction.  Second,  this  is,  at  least,  a  valid 
judgment  of  transportation  for  seven  years.  A  judgment 
may  be  bad  in  part,  but  good  for  the  residue.  Rex  v. 
CoUyer{a).  There  the  defendant,  having  been  found 
guilty  upon  an  indictment  for  a  contempt  against  a 
magistrate  in  the  execution  of  his  office,  received  judg- 
ment of  imprisonment  for  a  month,  and  to  ask  pardon, 
and  to  advertise  it :  and  though  the  two  latter  parts  of  the 
judgment  were  held  to  be  void,  the  former  was  held  to 
stand  good.  Where,  indeed,  a  judgment  is  defective  in 
any  of  the  essential  parts  of  the  punishment  imposed  by 
law  upon  the  particular  offence,  it  is  bad  in  toto ;  Bex  v. 
Walcot(b)j  Rex  v.  Readme);  but  here  the  judgment  is  not 
defective  in  any  respect ;  the  objection  to  it  is,  that  it  is 
excessive :  there  seems  no  reason,  therefore,  why  that 
part  which  is  warranted  by  law,  should  not  stand  good, 
and  the  residue  only  be  held  bad,  as  in  the  case  of  Rex  v. 
Collyer(a).  Third,  even  if  the  judgment  is  bad  in  toto, 
this  Court  will  not  reverse  it  upon  error,  but  will  award  a 
procedendo  to  the  Court  below,  commanding  them  to 
pronounce  the  proper  judgment.     That  was  the  course 


(a)  1  Wils.  332.  (c)  16  East,  404. 

(6)  4  Mod.  395. 


J 
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mdopted  io  Rex  v.  Kenworthyla)^  which  is  a  very  rcceat        i826. 
deckion,  and  an  authority  in  point. 

The  case  was  argued  on  a  former  day  in  this  term ;  v. 

when  the  Court  took  time  for  consideration.    Judgment       Ellm. 
was  now  delivered  by 

Abbott,  C.  J. — ^This  was  a  writ  of  enor,  brought  to 
reverse  the  judgment  of  a  court  of  quarter  sessions,  by 
which  the  prisoner,  who  had  been  convicted  of  petty 
hirceny,  was  sentenced  to  transportation  for  the  term  of 
fourteen  years;  and  the  error  assigned  was,  that  the 
offence  charged  being  only  petty  larceny,  the  prisoner 
could  not  by  law  receive  judgment  of  transportation  for 
fourteen  years,  but  for  seven  only.  In  support  of  the 
judgment,  the  recent  statute  of  3  Geo,  4,  c.  3tf,  s.  2,  was 
relied  on.  That  section,  after  reciting  that  frequent  depre- 
dations had  been  committed  by  servants,  to  the  serious 
detriment  and  loss  of  their  masters,  and  that  it  was  ex- 
pedient that  such  offenders,  when  entitled  to  the  benefit  of 
elergjf,  should  be  made  liable  to  a  more  severe  punish- 
ment, enacts,  *'  that  if  any  servant  shall  felonioasly  steal 
any  goods,  chattels,  money,  &c.,  from  or  belonging  to  his 
master,  and  shall  be  lawfully  convicted  thereof,]  and  be  en- 
titled to  the  benefit  of  clergy,  then,  and  in  every  such 
case,  such  offender,  instead  of  being  subjected  to  such 
punishment  as  may  now  by  law  be  inflicted  upon  persons 
so  convicted,  and  entitled  to  the  benefit  of  clergy,  may,  at 
the  discretion  of  the  Court  by  or  before  which  he  shaU 
be  convicted,  be  ordered  and  adjudged  to  be  transported 
beyond  the  seas,  for  any  term  not  exceeding  fourteen 
year9/'  It  was  contended,  in  argument,  that  the  words 
'  entitled  to  the  benefit  of  clergy,'  must  be  construed 
as  confining  the  operation  of  the  clause  to  those  cases, 
where  the  party  convicted  is  compelled  to  pray  the  benefit 
of  clei^,  in  order  to  save  himself  from  the  punishment 
of  death ;  and  that,  as  petty  larceny  was  an  offence  never 

(a)  Ante,  vol.  iii.,  173.      1  B.  &  C.  71 1 . 
VOL.  VIII.  N 
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1826.         punishable  with  deaths  and  for  which,  therefore,  it  could 
J^T^'Cr^       never  be  necessary  for  the  party  to  pray  the  benefit  of 
V.  clergy,  it  followed  that  a  person  convicted  of  petty  larceny 

^^^'^'  was  not  'entitled  to  the  benefit  of  clergy,'  within  the  meai^ 
ing  of  the  legislature.  Now,  a  previous  statute,  4  Geo,.!, 
c.  1 1,  s.  I,  enacted,  "  that  where  any  persons  had  been  con- 
victed of  any  offence  within  the  benefit  of  clergy,  and  were 
liable  to  be  whipped  or  burned  in  the  hand,  as  also  where 
any  persons  should  be  thereafter  convicted  of  grand  or  petty 
larceny,  or  of  any  felonious  stealing,  or  taking  of  mooey, 
goods,  &c.,  either  from  the  person  or  the  house  of  any  other, 
or  in  any  other  manner j.  and  who,  by  law,  should  be  entitled 
to  the  benefit  of  clergy,  and  liable  only  to  the  penalties  of 
burning  in  the  hand,  or  whipping,  it  should  be  lawful  for 
the  Court  before  whom  he  should  be  convicted,  instead^ 
ordering  any  such  offender  to  be  burned  in  the  hand,  or 
whipped,  to  order  -and  direct  that  he  should  be  sent  to 
some  of  his  Majesty's  colonies  and  plantations  in  AmgricB, 
for  seven  years/'  In  that  statute,  which  was  the  first 
that  authorised  Courts  of  law  to  pass  judgment  of  trans* 
portation  on  offenders,  petty  larceny  is  mentioned  by  name: 
in  the  3  Geo,  4,  c.  38,  it  is  not.  As  the  object  of  the 
latter  statute  is  to  increase  punishment,  we  are  of  ppiaioii 
that  it  ought  to  be  construed  strictly;  and  as.it  is,  cer- 
tainly, matter  of  doubt,  whether  the  legislature  there  had 
in  view  petty  larceny,  or  grand  larceny  only,  and  the  latter 
is  the  only  description  of  larceny  with  respect  to  which 
the  party  convicted  is  compelled  to  pray  the  benefit  <tf 
clergy,  in  order  to  save  himself  from  severer  punishment; 
we  think  it  the  safer  course  to  lean  to  the  side  of  mercy, 
and  confine  the  operation  of  the  statute  to  cases  of  grand 
larceny.  Our  decision,  therefore,  upon  that  point  isj  that 
the  judgment  of  the  Court  below  is  excessive,  and  not 
warranted  by  law*  It  was  next  argued,  that  the  judg- 
ment, if  bad  for  the  excess,  was  nevertheless  good  as  a 
judgment  of  transportation  for  seven  years ;  but  we  do  not 
assent  to  that  proposition ;  for  where  a  prisoner  is  ad- 
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y(9d  to  be  sent  otii  cf  the  country  for  fourteen  yeaiB»  1626. 
it  jarisdictioh  or  authority  can  say  tbett  he.  is  to  be  dis- 
rged  at  the  end  of  seveii  years  ?  Lastly,  it  was  argued, 
;  the  judgment  oould  not  be  revensed,  but  that  the 
oner  should*  be  remanded  to  the  court  below,  there  to 
dve  the  proper  judgment ;  and  Rex  v.  Kenwarthy  (a) 

cited  hs  an  authority  in  point.  There  is,  howeVer,  ah 
ntial  distinction  between  that  case  and  the  present. 
rtf  the  court  below  had  passed  no  judgment  whatever 
a  the  prisoner^  and,  therefore,  this  Court  remanded 

to  the  court  below  to  receive  the  proper  judgment: 
i,  the  court  below  has  passed  a.  judgment  upon  the 
met,  but  which  is  erroneous;  and  the  judgment  being 
neotts,  we  think  we  cannot  send  it  back  to  the  inferior 
rt  to  be  amended.  The  result  of  our  opinion,  there- 
,  is,  that  the  judgment  of  the  court  below  must  be 

Judgment  reversed. 

(a)  Ante,  vol.  iii.,  173.     1.  B.  &  C.  711. 


Free,  clerk,  v.  BxjRGOYNE.  5th  Mm, 

SCLARATION  in  prohibition  stated,  that  by  an  act      A  suit  in  the 
wliament  of  27  Geo.  3,  c-  44,  s,  2,  it  was,  inter  alia,  l^^^a^ckr*^ 
itedp  ^'  that  no  suit  should  be  brought  in  any  ecclesi-  gyman  for  in- 
»al  Court  for  fornication  or  incontinence,  after  the  ez-  where  the  ' 
don  of  eight  calendar  months  from  the  time  when  object  is  to 

°  ,  .     procure  his 

I  offence  should  have  been  committed ;  nor  for  fomi-  suspeDsion  or 
m,  af  any  time  after  the  parties  should  have  lawfuUy  J^P^thi^"^,^ 
rmarried."    But  that  defendant  had  lately,  to  wit,  on  statute  27  G. 
October,  1824,  against  the  form  of  the  statute,  and  neal^not 
m  plaintiff  into  a  plea  in  the  spiritual  Court,  touching  be  insUtuted 

.         ,  .-         /»i.       •       •  J  •  ^'  within  eight 

concerning  the  crime  of  tomication  ana  mcontinence,  months  after 
jed  to  have  been  committed  by  plaintiff  with  divers  ^®  ^^^^ 

N  2 
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1826.  females  in  the  years  1810,  1812,  1813,  1814,  1815,  1817, 
and  1822^  by  objecting,  articling,  and  libelling  against 
plaintiff,  in  the  said  spiritual  Courts  in  and  by  a  certain 
libel^  or  articles,  in  manner  following : — ^The  declaration 
then  set  out  the  libel,  which  charged  the  plaintiff  with 
several  offences.  The  first  article  stated,  that  by  the  ec- 
clesiastical laws,  canons  and  constitutions  of  the  church 
of  England,  all  clerks  and  ministers  in  holy  orders,  are 
particularly  enjoined  and  required  to  be  grave,  decent, 
reverend,  and  orderly  in  their  general  deportment,  and  to 
abstain  from  all  fornication  or  incontinence,  profaneness, 
8cc.,  under  pain  of  deprivation  of  their  ecclesiastical  bene* 
fices,  suspension  from  the  exercise  of  their  clerical  func- 
tions, or  such  other  ecclesiastical  punishment  or  censures, 
as  the  exigency  of  the  case  and  tLe  law  thereupon  inay 
authorise  and  require.  The  second  article  averred  that  the 
plaintiff  was  a  clerk  in  holy  orders.  The  libel  then  de- 
tailed various  acts  of  fornication  and  incontinence,  as 
alluded  to  in  the  declaration,  as  also  many  other  acts  of 
misconduct.  The  declaration  concluded  in  the  ordinary 
form,  by  averring  that,  notwithstanding  the  King's  writ  of 
prohibition,  defendant  continued  to  prosecute  the  plea  in 
the  spiritual  Court.  Demurrer  to  the  declaration,  and 
joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.  By  the  stat.  1 
Hen.  7,  c.  4,  archbishops,  and  bishops,  and  other  ordina- 
ries having  episcopal  jurisdiction,  are  empowered  to  punish 
and  chastise  priests  and  clerks  convicted  before  them  of 
fornication  or  incontinence ;  and  that  act  contains  no 
limitation  of  time  for  the  commencement  of  the  suit. 
That  act  is  neither  recited,  nor  in  any  way  alluded  to  by 
the  27  Geo.  3,  c.  44,  which  would  doubtless  have  been  the 
case  if  the  latter  had  been  intended  to  repeal  or  vary  the 
former,  with  respect  to  the  limitation  of  the  time  within 
which  suits  must  be  commenced.  The  27  Geo.  3,  c.  44,  is 
entitled,  "  An  Act  to  prevent  frivolous  and  vexatious  Suits 


Free 
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in  Ecclesiastical  Courts ;"  but  the  legislature  never  can         i826. 
have  intended  to  designate  a  suit  against  a  clergyman  for 
grossly  immoral  conduct  as  a  *'  frivolous  and  vexatious         *  '7, 
suit  :^  it  is  clear,  therefore,  that  the  modem  statute  was     ^^»**<>^''*^- 
not  designed  to  interfere  with  proceedings  had  under  the 
old  statute.     The  present  case  is  not  within  the  mischief 
intended  to  be  remedied  by  the  new  act ;   and,  therefore, 
though  it  may  be  within  the  words,  it  cannot  be  construed 
as  within  the  spirit,  or  purview  of  it ;  Com.  Dig.  Parlia- 
ment  (R.  16).    The  provision,  that  no  suit  for  fomicatioh 
diall  be  commenced  at  any  time  afler  the  parties  shall 
have  lawfully  intermarried,    seems  hardly  applicable  to 
the  case  of  a  clergyman ;    for  he  may  so  have  miscon- 
ducted himself  before  the  marriage,  as  to  be  utterly  unfit 
for  his  situation,  and  the  mere  act  of  marrying  cannot 
purge  that  misconduct,  or  alter  his  unfitness.    The  articles 
in  the  libel  which  charge  the  plaintiff  with  incontinence, 
have  been  admitted  by  the  Judge  of  the  court  below; 
upcm  that  part  of  the  case,  therefore,  there  has  been  a 
judgment  already  given  against  the  plaintiff  (a). 

Denman,  C.  S.,  contr^.  This  is  clearly  a  case  within 
both  the  letter  and  the  spirit  of  the  27  Geo.  3,  c.  44,  s.  2, 
and  therefore  a  prohibition  must  be  granted.  It  is  not  ne- 
cessary, and  would,  perhaps,  be  impossible  to  contend,  that 
the  new  statute  operates  as  a  repeal  of  the  1  Hen.  7,  c.  4 ; 
the  argument  is,  that  the  limitation  of  the  time  within 
which  these  suits  are  to  be  commenced,  over-rides  both  the 
statutes.  The  title  of  the  27  Geo.  3,  is  general, ''  An  Act 
to  prevent  frivolous  and  vexatious  Suits  in  Ecclesiastical 
Courts/'  and  it  recites  that  ''  it  is  expedient  to  limit  the 
time  for  the  commencement  of,"  not  suits  against  certain 
persons,  but  *^  certain  suits,  in  the  ecclesastical  courts." 
Upon  what  principle,  then,  can  it  be  said,  that  clergymen 
are  not  within  the  operation  of  that  statute?  They  are 
not  expressly  excepted,  and  if  such  an  exception  had  been 

(o)  2  Addams'  Ecc.  Rep.  414. 
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1836.  intended*  it  would  have  been  both  easy  and  natural  to 
have  expressed  it«  [Holroyd,  J.  In  a  suit  against  a  der- 
gyman^  the  object  may  be  something  more  than  mere  pu- 
nishment pro  salute  animee ;  it  may  be  deprivation  :  and 
is  not  that  the  object  here]  ?  Not  necessarily.  The  spiri- 
tuail  CSourt  cannot  create  for  itself  a  jurisdiction  by  viewing 
,the  same  offence  in  two  different  aspects :  Galizard  v.  JRt- 
gauh  (a);  and  the  form  of  the  suit  is  the  same  in  all  cases. 

Campbell,  in  reply.  The  ground  of  the  suit  in  the  spi- 
ritual Court  is/  that  the  plaintiff  is  a  clergyman  who*  by 
his  misconduct,  has  rendered  himself  unfit  to  fill  that  office. 
The  short  question  before  this  Court  is*  whether  that  suit 
is  a  suit  fi)r  fornication*  within  the  operation  of  the  27  Geo. 
3.  It  is  submitted  that  it  is*  and  that  suspension  of  depriva- 
tion, not  punishment  pro  salute  anim®*  is  its  object ;  and 
though  the  libel  may  not  set  out  that  object  specifically^ 
stiU  if  the  spiritual  Court  have  jurisdiction  to  punish  in 
that  way*  there  is  no  reason  why  this  Court  should  inter- 
fere by  prohibition  to  prevent  them  from  so  doing. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  was 
now  delivered*  by 

Abbott*  C.  J. — ^This  was  a  proceeding  in  prohibition* 
grounded  on  the  statute  27  Geo.  3*  c.  44*  s.  2*  which  lunits 
the  time  for  the  commencement  of  certain  suits  in  the 
ecclesiastical  Courts.  The  declaration  states*  that  the 
defendant  had*  in  October,  1824*  against  the  form  of  the 
statute*  drawn  the  plaintiff  into  a  plea  in  the  Spiritual 
Court,  touching  and  concerning  the  crime  of  fornication 
dnd  incoixtinence,  alleged  to  have  been  committed  by  the 
plaintiff*  in  the  years  1810,  1812, 1813*  1814*  1815*  1817, 
and  1822.  The  title  of  the  libel  clearly  shews*  that  it.  was 
not  exhibited  for  the  offence  of  incontinence  only*  but  for 

(a)  3  Salk.  55^. 
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sereAd  others;  as  neglecting  to  perform  divine  service;        i826. 
using  the  porch  of  the  parish  church  as  a  stable ;  convert-        ~Z^^' 
mg  to  his  own  use  the  lead  on  the  roof  of  the  chancel  of  v. 

Ihclcfanrch;  refasing,  tieglectingy  and  delaying  to  baptize     ^"""^iNr. 
die  children  of  the  parishioners;  refusing  and  neglecting 
to  biiiy  the  dead;  add  exacting  tll^al fees  for  baptisms 
ailtt  burials.    With  respect  to  all.  those  matterSi  it  is  clear 
thai  a  consultation  must  go ;  and  we  then  come  to  the 
eonslmction  of  the  statutei  27  Geo.  3,  c.  44»  s.  2.     That 
ttiacts,  'Hhat  no  suit  shall  be  ecnnmenoed  in  any  eccle- 
mstical  Court,  for  fornication  or  incontinence,  after  the 
elrpiration  -of  eight  calendar  months  ih>m  the  time  when 
such  -  offence  shall  have  been  committed;  nor  shall  any 
proiBtetttion  be  commenced  or  carried  on  for  fornication  at 
any  time  after  the  parties-  Ofiending  shall  have  lawfully 
iolennarried.''    It  was  contended,  in  argument,  that  this 
stuiute  extendi  to  the  clergy  ad  well  as  the  laity ;  and 
w^  afe  of  opinion  that  it  does,  so  far  as  the  clergy  and  the 
Uu^  are  on  the  same  footing,  that  is,  where  the-  suit  is  pro 
salute' animee,  or,  reformatione  morum;  but  that  it  was 
not  intended  to  limit  the  time  for  proceeding  against  a 
clerk,  M  such,  for  suspension  or  deprivation.    Such  a  suit 
eannot  be  considered  as  *'  frivolous"  or  '*  vexatious,"  and 
is  not  within  the  mischief  or  the  purview  of  the  act.     Re- 
fermation  of  manners,  or  the  soul's  health,  is  not  the 
object,  at  least  not  the  only  object,  of  the  present  suit. 
The  fitst  article  of  the  libel  states,  ''  thlit  by  the  ecolesias^ 
lioal  laws,  canons,  and  constitutions  of  the  church  of 
England,  all  clerks  and  ministers  in  holy  orders,  are  parti- 
culariy  enjoined  and  required  to  be  grave,  decent,  reverend, 
and  orderly  in  their  general  deportment,  and  to  abstain 
from   all  fornication  or  incontinence,   profaneness,   &c., 
under  pain  of  deprivation  of  their  ecclesiastical  b^iefices, 
suspension  from  the  exercise  of  their  clerical  functions,  or 
such  other  ecclesiastical  punishment  or  censures,  as  the 
exigency  of  the  case,  and  the  law  thereupon,  may  autho- 
rise and  require."     The  second  article  states,  that  the 
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-jiautttn  is  a  clerk,  or  minister  io  holy  oiders,  of 
^le  jMfdiL  of  Emgland.  These  articles  plainly  shew,  that 
^«e«  imst  of  the  objects  of  this  suit,  was  to  proctiie  the 
u^yiTiftTinn  or  depriration  of  the  plaintiff;  a  juiisdiction 
wuch  the  spiritual  Court  could  not  possibly  esefcise  over  a 
Itvaan.  In  other  temporal  matters,  the  forgery  of  orders 
fiir  in^^"^***,  no  proceeding  can  be  had  against  a  lajrman, 
m  fmci  ;  but  if  he  obtains  a  benefice,  a  suit  may  be  insti- 
l«ted  against  him  in  the  spiritual  Court,  lor  depnTation. 
Simder  ▼.  Smattbrooke  (a).  We  are,  therefore,  of  opinion, 
that  as  to  the  charge  of  incontinence,  the  spiritual  Court 
may  proceed  for  the  purpose  of  depriration :  and  our 
judgmoit  will  be,  that  the  prohibition  shall  stand  so  far  as 
concerns  the  proceeding  upon  the  charge  of  fomicatioD  pro 
salute  aninuB,  or  reformatione  morum ;  but  that  so  &r  as 
concerns  the  proceeding  upon  that  charge  for  the  purpose  of 
suspension  or  deprivation,  a  consultation  must  be  awarded. 
This  was  the  course  adopted  in  the  case  of  Towmsemd  ▼. 
Thorpe  {b).  There,  a  parish  clerk  was  charged  with 
many  offences  which  were  punishable  at  the  common  law; 
and  the  spiritual  Court  was  prohibited  from  proceedii^ 
against  him  with  a  view  to  refonnation,  or  the  soul's 
health,  but  was  allowed  to  proceed  against  him  for  the 
purpose  of  depriving  hin^^f  his  office.  That  case  has  heesk 
since  objected  to,  upon  the  ground  that  the  office  of  a  parish 
clerk  is  a  temporal,  and  not  a  spiritual  office,  and  that  the 
spiritual  Court,  therefore,  has  not  jurisdiction  to  suspend 
or  deprive  him(r);  that  objection  is  probably  well  founded: 
but  the  other  parts  of  the  case  have  never  been  ques* 
tioned,  and  they  furnish  an  authority  for  our  present  de- 
cision. 

Prohibition  as  to  proceeding  for  incontinence,  with  a 
view  to  deprivation ;  for  the  other  proceedings,  a 
consultation. 

'•*   1  Lrr.  13e      1  Sid.  C!7  .-^   Sor  -2  Str.  942.     Id.  1108. 

{*    «  Ld.  Ravm.  1307.  2  Brotml    5?.     l  Bur.  367. 
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1836. 

BoB.on  the  demise  of  John  BiRTWHisTLE.  v.  Vardill.         .  .^. 

Sth  May, 

J!!iJECTMENT  for  lands  in  several  parishes  in  the  county     Achild  bom 

of  York.    Plea,  not  guilty;  and  issue  thereon.     At  the  in&of&iirf,be- 

lore  marriage, 
trial  before  Bay  ley ,  J.,  at  the  Yorkshire  Lent  assizes,  1825,  of  parento  do- 

a  special  verdict  was  found,  substantially  as  follows :  °"a*^1b  aft^ 

wards  marry 

William  Birtwhisikj  being  seised  in  his  life-time,  in  his  i^^x  i^n^ 
demesne  as  of  fee,  of  and  in  the  premises  in  question,  died  '^^  England, 
so  seised  on  the  12th  of  May,  1819,  intestate,  and  without 
issue.  All  his  brothers  died  in  his  life-time,  unmarried, 
and  without  issue,  except  his  brother  Alexander,  who 
married  and  had  issue,  in  the  manner  and  at  the  time 
hereinafter  stated.  Alexander  Birtwhutle  went  from 
England  into  Scotland  in  the  year  1790,  and  became  and 
was  domiciled  there;  and  there  remained  and  dwelt  so 
domiciled  until  the  time  of  his  death,  hereinafter  stated. 
One  Mary  Purdie  was  also  a  person  dwelling  and  re- 
maining in  Scotland,  domiciled  there,  during  the  whole  of 
the  time  in  which  Alexander  Birtwhittle  was  so  domiciled 
there.  Alexander  Birtwhistle  and  Mary  Purdie,  being  so 
domiciled  in  Scotland,  he  cohabited  with  her,  and  begot 
upon  her  John  Birtwhistle,  the  lessor  of  the  plaintiff,  which 
said  John  was  the  only  son  of  the  said  Alexander  and 
Mary,  and  was  bom  in  Scotland  on  the  15th  of  May,  1799. 
After  the  birth  of  the  said  John,  that  is  to  say,  on  the  6th 
of  May,  1805,  the  said  Alexander  and  Mary  were  married 
in  Scotland,  according  to  the  laws  of  Scotland.  On  the 
5th  of  February,  1810,  the  said  Alexander,  the  father  of 
the  said  John,  died  in  Scotland,  seised  to  him  and  his 
heirs  of  divers  lands  and  tenements  there  situate,  leaving 
the  said  John  him  surviving,  who,  after  the  death  of  his 
father,  was  duly,  according  to  the  laws  of  Scotland,  served 
heir  to  the  said  lands  and  tenements  of  the  said  Alexander, 
and  now  holds  and  enjoys  them  in  his  own  right;  he 
having,  from  his  birth,  hitherto  dwelt  and  remained  in 
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1026.         Scotland,  and  been  domiciled  there.     If  a  marriage  of  the 

p^E         mother  of  a  child,  with  the  father  of  such  child,  takes 

^'  place  in  Scotland,  such  child,  bom  in  Scotland  before  the 

marriage,  is  equally  legitimate,  by  the.  laws  of  Scotland, 

with  children  bom  after  the  marriage,  for  the  purpose  of 

laking  land,  and  any  other  purpose. 

Tindal,  for  the  lessor  of  the  plaintiff.  John  Birtwhisile, 
being  legitimate  by  the  law  of  the  country  in  which  he  was 
bom,  is  legitimate  all  over  the  world  ;  for  l^ittraacy  is  a 
personal  status,  which,  when  once  impressed  upon  a  man, 
ia  preserved  for  ever,  and,  by  the  comity  of  nations,  accom- 
panies him  wheresoever  he  goes.  The  validity  of  the 
parents'  marriage  is  decided  by  the  law  of  the  country  in 
wJiich  they  are  domiciled,  and  a  marriage  valid  there,  is 
valid  everywhere;  and  as  that  law  makes  a  child  bora 
before  marriage,,  legitimate  after  marriage^  the  question  of 
the  child's  legitimacy  ought  to  be  decided  in  the  same 
manner.  The  law  of  Scotland  refers  the  marriage  back 
to  the  period  of  the  procreation  of  the  child,  and  presumes, 
that  a  marriage  solemnized  under  the  circumstances  stated 
in  this  special  verdict,  took  place  before  the  child  was 
bom.  That  is  preBSumptio  juris,  et  de  jure ;  no  averment 
can.  be  allowed  against  it :  the  child,  therefore,  is  legitimus, 
not  legitiroatuB,  and  is  the  heir  of  his  father  to  all  intents 
and  purposes.  What  is  the  definition  of  an  heir,  accord- 
ing to  the  law  of  England  1  Lord  Coke  says,  ''  Heeres,  in 
the  legal  understanding  of  the  common  law,  implyeth, 
that  he  is,  ex  justis  nuptiis  procreatus,  for,  hseres.  legi- 
timus est  quem  nuptisB  demonstmnt ;  and  is  he  to  whom 
lands,  tenements,  or  hereditaments,  by  the  act  of  Gk>d^  and 
right  of  blood,  do  descend  of  some  estate  of  inheritance''  (a). 
So,  this  lessor  of  the  plaintiff,  was  ex  justis  nuptiis  pro- 
creatus ;  t^^cause  the  marriage  of  his  parents,  by  the  law  of 
his  country,  has  relation  to  the  time  of  his  birth.  The 
Statute  of  Merton  (b),  as  it  is  ordinarily  called,  has  no 

(a)  Co.  Litt.  7.  b.  (6)  20  H.  3,  c.  9. 
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application  to  this  case.  It  is  not»  properly  speaking,  a  1836. 
Staiuie:  it  was  a  mere  refdsal  on  the  part  of  the  parlia- 
ment to  make  a  statute  for  the  introduction  of  the  civil 
and  canon  law  into  England,  upon  being  pressed  to  do 
which  by  the  bishops,  it  is  said,  ''  all  the  eark  and  barons 
with  one  voice  answered,  that  they  would  not  change  the 
laws  ct  England,  which  had  hitherto  been  used  and 
approved.''  That  may  be  properly  cited  to  shew  the  in- 
flexibility of  the  law  touching  persons  bom  in  this  country ; 
but  it  leaves  the  present  question  perfectly  untouched: 
because  that  relates,  not  to  a  person  born  here,  but  to  a 
person  bom  in  the  country  where  the  civil  and  canon  law 
does  prevail,  and  by  which  law  he  is  legitimate.  In 
Jlderton  v.  Ilderton  (a),  which  was  a  question  of  dower, 
it  was  held,  that  an  issue  of  ne  unques  accouple,  involving 
the  validity  of  a  marriage  solemnized  in  Scotland,  might 
b0  tried  by  a  jury,  upon  evidence  of  the  law  prevailing  in 
Scotland:  and  so  here,  the  question  of  Intimacy  ought  to 
be  settled  by  evidence  of  the  law  prevailing  in  the  county 
where  the  child  was  bom.  There  are  three  points  to  be 
considered.  First,  how  far  the  law  of  Scotland  is  founded 
i|pon  general  principles  of  reason  and  justice.  Second, 
bow  far  it  ought  to  be  introduced  into  this  country  by  the 
cotnity  of  nations.  And,  third,  whether  the  authorities 
shew  that  it  has  been  so  far  introduced  into  this  country, 
upon  this  very  question  of  legitimacy,  that  it  ought  to 
^tevail  in  the  present  case.  First : — the  special  verdict 
finds  what  the  Scotch  law  is;  that  is  founded  upoii  the 
civil  and  canon  law  :  and  they  both  recognise  the  effect  of 
a  subsequent  marriage  in  rendering  legitimate  offspring 
previously,  bom.  Balfour's  Practice,  p.  239,  s.  9 ;  Cmtg. 
B,  2.  Dig.  13,  s.  16 ;  Bancton,  B.  1 .  tit.  6,  s.  64 ;  Erskine, 
B.  1.  tit.  6,  s.  62;  Nov.  19,  89;  Poihier  Traiti  du 
Omtrat  de  Marriage,  part  6,  c.  2,  art.  2,  ss.  1,  6; 
M*Adam*8  Case  (6).  These  authorities  shew  that  this  law 
prevails  in   every  country  throughout  Jlvropf,  England 

(fl)  2  H.  Bl.  145.  {h)  1  Dow.  P.  C.  148. 
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4826.  and  Ireland  only  excepted ;  and  that  wherever  it  does 
prevail,  the  subsequens  matrimonium  does,  by  a  fictio 
juris,  by  that  presnmptio  juris  et  de  jure,  which  cannot  be 
gainsaid,  have  relation  back  to  the  time  of  procreation, 
and  renders  the  child,  not  legitimatus  only,  but  to  all 
intents  and  purposes  legitimus.  Second,  this  being  the 
general  law  of  Europe,  ought,  by  the  comity  of  nations, 
to  prevail  here ;  for  this  is  a  question  of  personal  status, 
not  dependent  upon  any  municipal  law,  but  upon  in- 
ternational law,  and  must  be  decided  by  the  rules 
and  maxims  of  the  latter.  Now,  what  are  they  ?  Vin- 
nius,  tit.  1,  '' de  jure  persouali,''  says,  "Status  est 
personse  conditio  aut  qualitas,  quse  efficit  ut  hoc  vel  illo 
jure  utatur,  ut  esse  liberum,  esse  servum,  esse  ingenuam, 
esse  libertinum,  esse  alieni,  esse  sui  juris."  Huber,  in 
his  treatise  *'  de  conflictu  legum,''  B.  1 ,  tit.  3,  introduces 
this  subject  by  these  words : — ''  Ssepe  fit  ut  negotia  in 
tmo  loco  contracta,  usum  effectumque  in  diversi  locis  im- 
perii habeant,  aut  alibi  dijudicanda  sint ;"  and  then  pro* 
ceeds  to  lay  down  three  rules  (two  only  of  which  are 
applicable  to  the  present  case),  by  which  to  determine 
how  far  the  law  of  one  country  ought  to  prevail  in  another, 
namely  : — "  Leges  cuj  usque  imperii  vim  habent  intra 
terminos  ejusdem  reipublicse,  omnesque  ei  subjectos  ob- 
ligant,  neque  ultra."  And  again,  *'  Rectores  imperioram 
id  comiter  agunt,  ut  jura  cujusque  populi,  intra  terminos 
ejus  exercita,  teneant  ubique  vim  suam,  quatenus  nihil 
potestati  aut  juri  alterius  imperantis  ej  usque  civium  pr8»- 
judicetur."  He  then  goes  on  to  apply  these  rules  to  the 
particular  subject  now  before  the  Court.  In  s.  8,  he  says, 
"  Matrimonium  pertinet  etiam  ad  has  regulas.       Si  li- 

^citum  est  eo  loco  ubi  contractum  et  celebratum  est,  -ubique 
validum  erit,  effectumque  habebit,  sub  e&dem  exceptione, 
prsejudicii  aliis  non  creandi."  In  s.  9 :  '^  Porro,  non 
tantum  ipsi  contractus  ipsseque  nuptiae,  certis  locis  rite 
celebratse  ubique  pro  justis  et  validis  habentu,  sed  etiam 

jura  et  effecta  contractuum  nuptiarumque   in    lis  locis 
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recepta,  ubique  vim  suam  obtinebunt.*'  And  in  s.  12  :  18^6. 
''  Ex  regulis  initio  collocatis  etiam  hoc  axioma  coUigitur. 
Qualitates  personales  certo  loco  alicui  jure  impressas, 
ubique  circumferri  et  personam  comitari,  cum  hoc  effectu 
ut  abivia  locorum  eo  jure  quo  tales  personsB  alibi  gaudent 
vel  subjecti  sunt,  fruantur  et  subjiciantur."  Undoubtedly, 
these  rules  and  anxioms  can  apply  here  in  those  cases 
only  where  our  own  law  recognises  the  existence  of  a  cor- 
responding personal  status,  and  where  they  are  not  directly 
opposed  to  our  own  settled  law;  they  could  not  therefore 
apply  to  the  personal  status  of  slavery,  which  is  unknown 
to  our  law :  but  there  are  several  instances  in  which  the 
laws  of  foreign  nations  have  been  allowed  to  operate  here. 
Ix^  Stowell,  in  Dalrymplev.  Dalrymple  (a),  said,  that  the 
question  being  entertained  in  an  English  Court,  must  be  ad- 
judicated according  to  the  principles  of  English  law  appli- 
cable to  such  a  case :  but  that  the  only  principle  applicable 
to  such  a  case  by  the  law  of  England  was,  that  the  validity 
of  Miss  Gordon^A  marriage  rights  must  be  tried  by  re- 
ference to  the  law  of  the  country  where,  if  they  existed  at 
all,  they  had  their  origin.  That,  having  furnished  that 
principle,  the  law  of  England  withdrew  altogether,  and  left 
the  legal  question  to  the  exclusive  judgment  of  the  law  of 
Scotland.  Upon  the  same  principle,  it  has  been  held  that 
a  marriage  duly  solemnized  according  to  the  laws  of  the 
country  where  the  parties  were  domiciled,  cannot  be 
annulled  by  the  law  of  divorce  prevailing  in  another 
country.  Lolly's  case  (b),  recognised  by  Lord  Eldon,  in 
Tovey  v.  Lindsay  (c).  The  same  principle  of  comity 
between  nations,  has  been  adopted  by  this  country  with 
respect  to  other  contracts  made  in  foreign  countries; 
Feaubert  V.  Thurot(d);  Freemoult  \.  Dedire(e);  Alvesv. 
Hodgson  (J) ;    Male    v.    Roberts  (g) ;    Inglis   v.   Usher- 

(a)  2  Hagg.  58.    See  Lacon  v.  (rf)  Prec.Cha.  207. 

Iliggtw,  D.  &  R.'s  N.  P.  C.  38.  (e)  1  P.  Wms.  429. 

(6)  Russ.  &  Ry.  C.  C.  237.  (J)  7  T.  R.  241. 

(c)  1  Dow,  117.  {g)  3  Esp.  163. 
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.bv%.  v«<'*     t^^  cases  of  bankruptcy,  also,  it  has  been  re- 
■x>&uxity  held  that  the  bankrupt  laws  of  one  country  are  to 
^  rvco^rnised  and  given  effect  to   in  another;    Silt  v. 
Worsnckk  (6) ;  Hunter  v.  Potts  (c) ;  Richards  v.  Hodson  (d) ; 
F^terw,  Brown{e) ;  Burrows  v.  Jemino  (f).     Again,  the 
same  rule  has  been  acted  upon  in  the  distribution  of  per- 
sonal property  in  cases  of  intestacy,  where  it  has  been 
hdd  that  the  law  prevailing  in  the  country  where  the 
intestate  was  domiciled,  must  govern  the  distribution  of 
his  personal  property  in  this  country;  Gordon  v.  Gor^ 
^^  (g)  J  Somerville  v.  Somerville  (A)  ;   Brodie  v.  Barry  (i) ; 
Ryan  v.  Ryan  (J);  Balfour  y.   Scott (k).     Third,  there 
have  been  two  cases,  upon  this  very  question  of  legitimacy, 
decided  in  the  House  of  Lords,  so  closely  resembling  the 
present,  as  to  furnish  a  very  strong  argument  by  analogy 
in  support  of  this  lessor  of  the  plaintiff's  claim,  and  to 
shew,  that  if  his  case  had  then  been  under  considera- 
tion, the  decision  would  have  been  in  his  favour.    The 
first  is  the  case  of  Sheddon  v.  Patrick  (/),  first  decided  in 
the  court  of  Session,  and  the  judgment  afterwards  affirmed 
in  the  House  of  Lords.    That  case  has  been  shortly  stated 
thus : — W.  Sheddony  of  the  city  of  New  York,  in  America, 
entered  into  a  regular  marriage,  according  to   the  law  of 
America^  with  a  woman  who  had  previously  borne  him  two 
children,  William  and  Jane ;  and  he  died  a  few  days  after- 
wards, leaving  an  estate  in  the  county  of  Ayr,  in  Scot- 
land,  not  disposed  of  by  will,  or  other  settlement.     Such 
marriage  had  not  the  effect  of  rendering  legitimate  the  chil* 
dren  in  America.    It  was  held,  that  the  son  William  could 

(a)  1  East,  515.  (i)  2  Vesey  &  B.  127. 

lb)  1  H.  Bl.  665.  0)  2  Phil.  332. 

(c)  4  T.  R.  182.  {k)  6  Bro.  P.  C.  550. 

{d)  4  T.  R.  187,  cited.  (/)  Decided  in  1808.     Not  le- 

(e)  5  East,  124.  ported.  But  a  note  of  it,  as  aboTC, 
(/)  2  Str.  733.  See  Mont.  Dig.      to  be  found  in  the  printed  case 

B.  L.  324,  cum  notis.  laid  before  the  House  of  Lords,  in 

(g)  3  Swanst.  400.  the  case  of  Strathmcrt  v.  Boiodf. 
(A)  5  Vesey,  750. 
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not  inherit  the  Ayrshire  estate,  because  his  legitimacy  or         ^826- 
illegitimacy  must  be  determined  according  to  the  laws  of         jy^^ 
America,  where  his  parents  were  domiciled  and  himself       ^   ^' 
bom,  and  by  the  laws  6f  that  country  he  was  illegitimate. 
From  that  case,   two  conclusions    must    necfessairily  be 
drawn: — first,  that  the  consequences  of  a  marriage  de- 
pend upon,  and  are  controlled  by,  the  laws  of  the  couhtt^y 
where  that  marriage  is  solemnized;  and  second,  that  a 
child  cannot  be  illegitimate  in  one  country,  and  legitimate 
in  another.    The  decision  in  that  case  has  been  recog- 
aised,  first,  by  Lord  Eldon,  in  Gordon  v.  Gordon  (a)  ;  and 
since,  by  Lords  Eldon  and  Redesdale,  in  Sirathtnore  v. 
Bowes  (i).    The  facts  of  the  latter  case  were  these : — the 
late  Lord  Strathmore  was  a  peer  both  of  England  land 
Scotland,  but  had  for  many  years  been  domiciled  in  Eng^ 
land,  where  he  had  cohabited  with  a  woman  by  whom  he 
had  a  son.     Finding  himself  at  the  point  of  death,  he  for 
the  avowed  purpose  of  making  his  son  legitimate,  married 
the  mother  according  to  the  laws  of  England,  and  died 
the  f<dlowing  day.    The  question  before   the  House  of        ^ 
Lords  was,  whether  that  son,  bom  in.thb  country,  of 
parents  not  then  married,  but  who  were  after  his  birth 
legally  married,  could  inherit  the  Scotch  title  and  estates ; 
and  it  was  decided  that  he  coidd  not :  because,  by  the  law 
of  the  country  where  his  parents  were  domiciled  and  he 
was  bora,  the  subsequent  marriage  did  not  render  legiti- 
mate, children  bora  before  marriage.     Lord  Eldon  said,  he 
could  not  see  any  material  distinction  between  the  case  of 
the  claimant  therb  tod  that  of  Sheddon ;  and  Lord  Redes^ 
dale  said,  the  law  that  attached  to  him  ^  at  his  birth,  was 
the  law  of  England;  and,  after  referring  to  the  decision  in 
Skeddony.  Patrick,  added,  "  So,  I  apprehend,  that  this 
child  was  born  illegitimate,  according  to  the  law  of  the 
country  in  which  he  was  born,  according  to  the  condition  of 
the  mother  of  whom  he  was  born,  and  according  to  the 

^  (a)  3  Swanst.  400. 
(h)  Not  reported.    Decided  in  Dom.  Proc.  Mar.  1821 . 
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^g.^,,  „.rn»:,  who  was  at  the  time  a  person   un- 

..^mk-^lixl  in  England,*'    Now,  in  this  case, 

111/  plaintiff  is  legitimate  by  the  law  of  the 

^  '  ..^,^  !io  was  born,  and  that  law,  not  only  con- 

^^    (<^i(iaiate  now,  but  as  having  been  so  at  the 

-.>.  ,vrih  ;  his  case,  therefore,  is  the  exact  converse 

.w    .*««  of  Sheddon  v.  Patrick,  and   Strathmore  v. 

.^^>    Aud  it  follows,  that  if  the  claim  in  either  of  those 

...v»  1^1  been  such  as  it  is  in  the  present,  it  would  have 

vvu  sr«iablished  by  the  House  of  Lords.    Upon  the  whole, 

i,a  ihc  cases  and  authorities,  in  all  the  different  branches 

,>i  the  English  law,  in  which  this  question  has  come  under 

oiscussion,  seem  to  concur  in  laying  down  this  principle : 

chat  the  law  of  the  country  in  which  a  man  is  born  is  to 

be  referred  to  for  the  purpose  of  ascertaining  his  legitimacy  ; 

that  if  he  is  once  legitimate  there,  and  by  that  law,  he  is 

legitimate  at  all   times,    and   in  all    places,  and   for  all 

purposes;   and  carries   with   him  into  whatever  country 

he   visits,  all  the  rights  that   appertain   to   legitimacy. 

j^  Upon  this  principle,  therefore,  it  is  contended,  that  the 

lessor  of  the  plaintiff  in  this  case  is  entitled  to  recover. 

Court enay,  contr^.  The  proposition  on  the  other  side, 
applied  as  it  is  to  a  question  of  freehold  right,  is  absolutely 
monstrous.  The  principles  and  incidents  of  feudal  tenure, 
out  of  which  the  whole  law  respecting  freehold  property 
emanates,  all  militate  against  it.  The  introduction  of 
foreign  laws,  and  the  decisions  of  foreign  courts  in  the 
administration  of  English  laws,  would  be  productive  of 
incalculable  inconveniences,  and  inextricable  confusion. 
If  a  child,  made  legitimate  by  the  Scotch  law,  by  the 
subsequent  marriage  of  his  parents,  could  inherit  lands 
in  Englanji^  the  result,  according  to  the  argument  on  the 
other  side,  must  be,  that  he  would  inherit  to  the  exclusion 
of  children  bom  in  England,  the  offspring  of  a  lawful 
intermediate  English  marriage.  That  argument  cannot 
be  maintaiued    in   any    of   its   bearings.      The   right  of 
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inheriting  English  lands,  must  be  decided  upon  English 
principles,  and  upon  English  law  ;  for,  as  Lord  Coke  says 
in  his  introduction  to  the  report  of  Ca/viVs  case  (a),  ~V. 
"quaestio  juris,  concerning  freehold  and  inheritance  in  Vardill. 
England,  is  only  to  be  decided  by  the  laws  of  this  realm.*' 
If  the  law  of  England  could  allow  the  law  of  the  country 
in  which  an  individual  is  born,  to  decide  the  right  of 
inheritance,  innumerable  innovations  and  inconsistencies 
would  ensue.  It  is  said  by  Pothier,  in  his  Traitc^  du  Contrat 
de  Marriage,  part  5,  s.  4,  that  by  the  canon  law,  if  a  man, 
during  the  life  of  his  wife,  marries  another,  and  the 
second  wife  is  in  bon&  fide,  thfit  is,  if  she  is  ignorant  of 
the  impediment  to  her  mamage,  although  her  marriage  is 
void,  her  children  are  legitimate.  Suppose  that  law  im- 
ported intothiscountry ;  and  suppose  a  man  having  daugh- 
ters in  this  country,  to  go  abroad  where  the  canon  law 
prevails,  and  there  to  enter  into  such  a  second  marriage, 
and  have  a  son ;  the  result  must  be,  that  such  son  being 
legitimate  in  the  country  where  he  was  born,  would  be 
legitimate  in  this  country  also,  and  would  inherit  the  * 

father's  lands  here,  to  the  exclusion  of  the  daughters. 
The  mere  statement  of  the  proposition  betrays  its  ab- 
surdity, and  is  at  once  an  answer  to  it.  Again — suppose 
an  Englishman  to  many  several  vrives  in  a  country  where 
polygamy  is  allowed ;  each  marriage  would  be  valid  there : 
but  would  each  wife  be  entitled  to  dower  here  ?-r~Or  would 
the  children  of  each  be  legitimate  here  ?  Or,  suppose  the 
Pope,  by  dispensation,  to  sanction  an  incestuous  marriage; 
would  the  issue  of  that  marriage  be  legitimate  here  ?  Or, 
suppose  &  converso,  a  marriage  between  first  cousins,  in  a 
country  where  such  a  marriage  is  illegal  and  the  issue  of 
it  would  be  illegitimate ;  would  such  issue  be  illegitimate 
and  disqualified  to  inherit  lands  here,  where  such  a  mar- 
riage i«  legal  ?  '*  Possessio  fratris  de  foedo  simplici  facit 
sororem  esse  heeredem,''  is  a  maxim  peculiar  to  the  law  of 
England ;  but  would  the  son  of  a  second  marriage,  born 

(a)  7  Rep.  t,  4. 
VOL.    VlII.  O 
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1636.  in  ^  country  where  that  msaim  is  anknown,  inherit  lands 
in  this  country^  to  the  exclusion  of  the  sister  of  the  whole 
blood  ?  According  to  Voetius,  lib.  25,  tit.  7,  s.  4,  there 
are  three  modes  of  rendering  Intimate  one  bom  illegiti- 
mate ;  namely,  ''  per  oblationem  curiee ;  per  subsequens 
matrimonium ;  et  per  rescriptnm  prin^ipis."  Why  should 
any  one  of  these  modes  be  less  influential  than  the  others  ? 
Why,  if  a  child  rendered  legitimate  per  subsequens  matri- 
monium, may  inherit  lands  in  England,  should  not  the 
game  privilege  extend  to  one  rendered  legitimate  per  obla- 
tionem curiae,  or,  per  rescriptum  principis  ?--^Yet  it  would 
hardly  be  contended,  even  on  the  other  side,  that  a  child 
could  inherit  in  the  latter  instances.  The  whole  foun- 
dation of  the  argument  for  the  lessor  of  the  plaintiff,  is 
the  supposed  necessity  of  recognising  in  this  country  the 
personal  status  of  every  person  who  comes  into  it.  That 
can  only  be  done  when  the  status  contended  for  is  one 
consistent  with  the  laws  of  this  country.  In  the  present 
case  it  cannot  be  done  without  letting  in  the  civil  law 
with  all  its  absurdities  and  immoralities,  to  the  subversion 
of  all  our  own  institutions,  civil,  religious,  and  political. 
The  civil  law  has  various  gradations  of  illegitimacy ;  are 
they  to  be  introduced  into  the  law  of  England  f — ^And  if 
so,  how  are  those  gradations  to  be  fixed,  and  where  is  the 
line  to  be  drawn  ?  Lord  Coke,  indeed,  says^  in  Co.  Litt., 
244  a,  ''  I  read  in  Fleta,  that  there  be  three  kinds  of 
bastards,  viz.  manser,  nothus,  and  spurius,  which  are  de- 
scribed in  two  old  verses : — 


'  Manseribus  scortum,  notho  mtechus  dedit  ortom ; 
Ut  SQges  ^  spicft,  sic  spurius  est  ab  arnic^.' 


"  But,"  he  adds,  '*  we  term  them  all  by  the  name  of 
bastards,  that  be  born  out  of  a  lawful  marriage."  Accord- 
ing to  Httber  and  Vinnius,  slavery  is  a  personal  status, 
which  accompanies  a  man  everywhere;  but  it  has  heea 
more  than  once  decided,  that  such  a  status  cannot  be 
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recognised  ia  England.    Somerset's  case  (a);    Forbes  v.         t826. 
Cochrane  (6).    If  the  comity  of  ziatioiia,  which  has  been 
aa  much  relied  upon,  could  not  be  allowed  to  sanction  a 
law  prevailing  in  a  British  colony,  how  can  it  be  allowed 
to  sanction  a  law  prevailing  in  an  independent  nation? 
Both  are  inconsistent  with  our  existing  laws;  both  are 
contrary  to  the  spirit  of  our  civil,  religious,  and  political 
institutions:  and  both,  therefore,  are  to  be  rejected  as 
deep  and  dangerous  innovations.    The  statute  of  Merton 
is  of  itself  decisive  to  shew  what  is,  and  aver  has  been,  the 
law  of  England  on  this  subject.    That  was  not^  as  it  has 
been  described,  a  mere  refusal  on  the  part  of  the  parlia- 
ment, to  lAake  a  new  law  ;-but  a  declaration  on  the  part 
of  the  parliament  of  what  the  then  existing  law  was.     It 
is  this: — ''To  the  king's  writ  of  bastardy,  whether  one 
being  bom  before  matrimony  may  inherit  in  like  manner 
as  he  that  is  bom  after  matrimony,  all  the  bishops  an- 
swered. That  they  would  not,  nor  could  not  answer  to  it, 
because  it  was  directly  against  the  common  order  of  the 
ehureh.    And  all  the  bishops  instanted   the  lords,  that 
they  would  consent  that  all  such  as  were  born  afore  ma- 
trimony should  be  legitimate,  as  well  as  they  that  be  bom 
within  matrimony,  as  to  the  Bucce$sion  of  inheritance, 
forasmuch  as  the  church  accepteth  such  for  legitimate. 
And  all  the  earls  and  barons  with  one  voice  answered. 
That  they  would  not  change  the  laws  of  the  realm,  which 
hitherto  have  been  used  and  approved."     Lord  Coke,  in 
his  second  Institute,  p.  97,  after  mentioning  the  canon, 
which  the  prelates  had  thus  endeavoured  to  convert  into  a 
law^  says,  *'  Of  this  canon,  or  constitution,  Glanvill  writeth 
thus<c)  : '  Orta  est  quaestio,  si  quis  antequam  pater  matrem 
aaam  desponsaverat  fuerit  genitus  vel  natus,  utrum  talis 
filius  sit  legitimus  heeres,  cunl  postea  matrem  suam  de- 
sponsaverat: et  quidem  licet  secundum  canones  et  leges 
Romanas  talis  filius  sit  legitimus  hsBres,  tamen  secundum 

(a)  Lofil,  1 .    Ho.  St.  Tr.  vol.  xx.      448. 
p.  1.  (c)  Glan.  lib.  7,  c.  15. 

{b)  Ante,  vol.  iii,  679. 2  B.  &  C. 
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1826.        jus  et  consuetudinem  regni  nnUo  raodo  tanqaam  hseres,  \m 
hsereditate  snstinetiir,  vel  hsereditatem  de  jure  regni  peteie 
potest.'    And  herewith  do  agree  not  only  other  ancieat 
authors,  bat  the  constant  opinion  of  the  Judges,  in  all 
succession  of  ages  ever  since,  of  the  ancient  .law  of  Emg'- 
land.*'    He  'then  cites  as  his  authorities,  Bracton,  lib.  5, 
416;  FktOy  lib.  6,  c.  38 ;  Forlescue,  c  39;  and  11  Assize, 
p.  20.     He  then,  p.  98,  mentions  the  case  of  WiUiam  the 
Conqueror,  in  terms  clearly  expressive  of  his  (pinion  that 
it  was  perfectly  immaterial  whether  the  child  was  bom, 
and  his  parents  married,  in  a  foreign  country,  or  in  JEitg- 
land;  for  he  says,  **  Some  have  written,  that  WiUiam  the 
Conqueror  being  bom  out  of  matrimony,  Robert,  his  reputed 
father,  did  after  marry  Arloty  his  mother,  and  that  thereby 
he  had  right  of  the  civil  and  canon  law :  but  that  is  contril 
legem  Angliae,  as  here  it  appeareth.''    Having  previously 
observed,  p.  97,  *'  how  dangerous  it  is  to  change  an  an- 
cient maxim  of  the  common  law,*'  he  adds,  p.  98,  "  Our 
common  laws  are  aptly  and  properly  called  the  laws  of 
England,  because  they  are  appropriated  to  the  kingdom  of 
England,  as  most  apt  and  fit  for  the  government  thereof, 
and  have  no  dependency  upon  any  foreign  law  whatsoever; 
no,  not  upon  the  civil  or  canon  law,  other  than  in  cases 
allowed  by  the  laws  of  England :  therefore  foreign  prece- 
dents are  not  to  be  objected  against  us,  because  we  are  not 
subject  to  f(»reign  laws."    In  Seldens  FieUi,  c.  9,  s,  2, 
two  causes  are  assigned  for  the  opposition  of  our  ancestors 
to  the  introduction  of  the  civil  law :  ''  Altera  est,  juris 
Cffisarei  apud  majores  tunc  nostros  (qu&  r^men  publicum 
iUud  omnino  spectaret)  aperta  et  publica  improbatio :  al- 
tera, juris  Anglicani,  quod  commune  vocitamus,  ejusdem- 
que  principioram,  qu&  gentis  hujus  genio  ab  intim&  anti* 
quitate  adaptata  sunt,  singularis  aestimatio,  atque  inde^ 
nee  immerito,  in  eodem  adhsesio  constans  et  san6  perti- 
nax.''    It  is  said,  that  legitimacy  being  a  personal  status, 
accompanying  a  man  wherever  he  goes,  and  the  lessor  of 
the  plaintiff  being  legitimate  in  his  own  country,  he  is 


EA8TEH  TERM,  SEVENTH  GEO.  IV.  197 

legitimate  everywhere^  .  and   may  inherit  lands  in  this        ^q^s. 
country ;  or,  in  other  words,  the  whole  of  the  argument  on 
the  other  side  may  be  reduced  to  the  following  syllogism : 
— **  He  who  is  legitimate  in  England,  may  inherit  lands 
in  England — ^legitimacy  is  a  personal  status  which  accom- 
panies a  man  everywhere — therefore,  he  who  is  legitimate 
in  Scotland,  may  inherit  lands  in  England,*^    This  is 
plausible  in  appearance,  but  perfectly  fallacious  in  fact. 
The  major  premise  is  false ;  therefore  the  conclusion  can- 
not follow.     It  is  not  true  that  mere  legitimacy  according 
to  the  English  law,  will  entitle  a  man  to  inherit  lands  in 
England:  he  must  be  not  only  legitimate,  but  he  must  be 
born  in  lawfid  wedlock ;  he  must  have  a  perfect  capacity 
to  inherit,  which  mere  legitimacy  does  not  confer :  and, 
therefore,  even  if  legitimacy  is  a  personal  status,  which 
accompanies  a  man  everywhere,  non  sequitur  that  a  capa- 
city to  inherit  lands  is  such  a  personal  status.     The  right 
of  inheritance  is  not  a  personal  right,  absolutely!'  it  is 
only  personal,  sub  modo ;  that  is,  subject  to  the  restric- 
tions and  conditions  of  the  feudal  law.     Voetius,  as  has 
been  already  mentioned,  states  three  modes  by  which 
those  who  were  by  birth  illegitimate,  may  be  rendered  le- 
gitimate; but  in  lib.  3,  tit.  "Digressiode  feudis,"  s.65,  he 
says,  '^  Jure  tamen  feudali  nulli  alii  quam  legitime  nati,  ad 
fendalem  veniunt  successionem,  adeoque  exclusi  omnino  na- 
tnrales:"  shewing  that  mere  legitimacy,  and  a  perfect  capa- 
city to  inherit,  are  two  distinct  and  independent  qualities. 
The  feudal  law  is  local,  and  the  right  to  inherit  under  it  is 
personal  only  so  far  as  that  law  designates  the  person  who 
shall  have  that  right.    An  absolute  personal  right  accom- 
panies the  person  everywhere,  and  gives  him  an  absolute 
dominion  over  it,  independent  of  the  law  ;   but  the  right 
to  inherit  land  is  local  and  conditional ;  a  mere  right  to 
hold  the  land  subject  to  the  conditions  of  the  local  law. 
Feuds  were  not  originally  hereditary ;  inheritance  under 
the  feudal  law  was  nothing  more  than  a  new  admission  to 
the  fee.     All  the  incidents  of  feudal  tenure,  as  relief,  pri- 
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18!26.        mer  seisin,  8ce.,  shew  that  it  is  not  a  personal,  but  a  mixed 

^^^^       riglit;  a  ri^t  regulated,  not  by  the  personal  statue,  bat 

v.  by  the  lex  loci  rei  sitae  (a).    There  are  many  instances  in 

juHsdietions ;  and  wherever  there  is  a  conflict  betwi^n  the 
two,  the  lex  loci  prevails.    By  the  common  law  the  hus- 
band cannot  be  tenant  by  the  curtesy,  unless  tiiere  has 
been  issue  bom  of  the  marriage ;  by  the  law  of  gavel- 
kind, that  is  perfectly  immaterial.     By  the  common  law 
the  eldest  son  inherits  all  the  land ;  but  borough-Englidi 
lands  descend  to  the  youngest  son,  and  gavelkind  lands  to 
all  the  sons  together.    Many  other  instances  might  be 
cited,  but  the  result  of  them  all  is  this :  that  feudal  inhe- 
ritance is  a  mere  matter  of  contract,  falling;  therefi)ie, 
within  the  general   rule,  that    every  contract  must    be 
construed    according  to   the  law  of   the  place  where  it 
is  to  take  effect.      Maddox,  in  his  Formulare  AngUea* 
num,  says,  that  feuds  are  made  hereditary  by  the  use  rf 
the  words  "  heeredibus  suis ;"  and  *^  haefres,"  accoiding  to 
the  definition  of  Lord  Coke,  is  one,  ''  ex  justis  nuptiis 
procreatus.**    No  one  who  does  not  satisfy  that  description, 
which  the  lessor  of  the  plaintiff  certainly  does  not,  can 
come  within  the  contract ;   for  the  contract  must  be  con- 
strued as  between  the  king  and  the  subject:  and  aaall 
feudal  grants  were  origindly  made  by  the  king,  abd  he 
has  a  direct  interest  by  reason  of  his  right  in  cases  of.  es- 
cheat, it  must  be  construed  most  in  his  favour.     Here  the 
Court  stopped  him,  and  desired  to  hear 

Tindalf  in  reply.  The  inconveniences  and  dangers  at- 
tributed to  the  recognition  of  a  foreign  law  in  the  present 
case,  are  the  mere  creatures  of  the  imagination :  they  can 
never  occur  in  fact.  The  extreme  cases  put,  of  a  claim  to 
dower  by  several  wives  married  where  polygamy  exists,  or 
of  a  claim  to  inheritance  by  their  several  sons ;  of  «  de- 
scent of  land  to  a  brother  of  the  half-blood,  or  to  tfae  tNO 
(a)  Sec  2  Bl.  Comm.  c.  4,  pp.  55,  et  seq. 
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of  a  second  wife  marrying  in  bon&  fide  in  the  lifetime  of  the  t836. 
first ;  have  really  no  application :  because  they  are  all 
cases  in  direct  violation  of  the  established  laws  of  this 
country.  All  that  is  asked  for  the  lessor  of  the  plaintiff, 
is  the  recognition  of  the  status  of  marriage  and  legiti* 
macy,  so  far  as  they  are  received  and  recognised  in  every 
other  state  throughout  Europe.  It  is  admitted,  that  a  mar- 
riage valid  by  the  law  of  Scotland^  is  recognised  as  valid 
by  the  law  of  England :  upon  what  sound  principle  can  it 
be  maintained  that  the  consequence  of  such  a  marriage, 
namely,  the  legitimacy  of  the  issue,  shall  not  be  recognised 
also?  Legitimation  per  subsequens  matrimonium,  and, 
per  rescriptum  principis,  have  been  represented  as  stand- 
ing npon  the  same  footing;  whereas  the  effect  of  the 
latter  is  merely  to  release  to  the  bastard  a  portion  of  that 
inheritance  which  was  otherwise  forfeited  to  the  prince. 
Nather  is  the  quotation  from  the  ^  Digressio  de  feudis,"  of 
Voetius,  any  authority  against  the  lessor  of  the  plaintiff; 
it  proves  too  much ;  for,  the  feudal  law  extended  to  Scot^ 
lamd,  where  persons  not  legitime  nati,  do  inherit  if  made 
legitimate  per  subsequens  matrimonium;  therefore,  it 
proves,  that  persons  in  the  situation  of  the  lessor  of  the 
[daintiff,  are  considered  as  legitime  nati  in  Scotland*  So, 
the  passages  cited  from  Ghnvill,  Fleta,  and  Braeton,  and 
sanctioned  by  Lord  Coke,  apply  exclusively  to  the  law  of 
England,  and  only  shew  that  a  child  bom  in  England  out 
of  lawful  Wedlock,  cannot  be  legitimated.  It  is  agreed  on 
both  sides,  that  the  person  to  inherit  is  the  eldest  son  '^  ex 
jostis  nuptiis  procreatus;"  the  only  question  is,  which  is 
that  son?  The  only  argument  is,  that  the  laws  of  the 
country  where  the  parents  were  domiciled,  where  the  son 
was  bom,  and  where  the  marriage  was  solemnized,  ought 
to  decide  that  question.  It  is  submitted,  that  the  argu- 
ment has  not  been  refuted  by  any  thing  that  has  been  ad- 
vanced on  the  part  of  the  defendant  Where  the  course 
of  descent  is  governed  by  the  local  law,  as  in  the  cases  put 
of  gavelkind  and  borough-English  lands,  the  finreign  law, 
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1826.  undoubtedly^  would  not  be  admissible,  because  it  would  go 
to  alter  that  course  of  descent ;  but  here  the  course  of 
descent  is  admitted:  and  the  foreign  law  would  go  no 
farther  here  than  to  point  out  who  is  the  person  satisfying 
the  description  of  him  according  to  that  course  of  descent. 
The  question  in  this  case,  is  a  question  of  fact,  and  ought 
to  be  decided  by  evidence  of  the  law  prevailing  in  the 
country  where  the  facts  that  gave  rise  to  the  question 
occurred.  Lolly's  case  (a) ;  Dalrymple  v.  Dalrymple  (6); 
Reeding  v.  Smith  (c). 

Abbott,  C.  J. — ^This  case  has  been  argued  with  great 
learning  and  ability  on  both  sides,  but  the  impression  which 
I  received  upon  the  first  reading  of  the  special  verdict,  has 
not  been  altered  by  any  thing  which  has  been  urged  on 
the  part  of  the  lessor  of  the  plaintiff.  The  short  question 
is,  who  is  the  heir  to  lands  in  England  ?  The  rule  that 
personal  property  does  not  follow  the  lex  loci  rei  sitae,  but 
does  follow  the  lex  loci  domicilii,  has  never  yet  been 
extended  to  real  property ;  nor  have  I  found  in  any  of  the 
decisions  in  Westminster  Hall,  any  dictum  that  gives 
countenance  to  the  opinion  that  it  ought  to  be  so  extended. 
It  has  been  said  that  there  are  two  cases  decided  in  the 
House  of  Lords,  from  which  it  may  be  inferred  that  such 
an  opinion  prevailed  in  that  house;  it  is,  therefore,  a 
satisfaction  to  me  to  know  that  the  present  case  comes  be- 
fore this  Court  in  such  a  shape  as  to  enable  the  lessor  of 
the  plaintiff  to  obtain  the  judgment  of  that  high  tribunal 
upon  it,  if  he  shall  tliink  fit,  or  be  advised^  so  to  do. 
There  being  no  authority  for  saying  that  the  inheritance 
of  land  follows  the  law  of  the  domicile  of  its  owner,  I  am 
of  opinion  that  it  must  be  understood  to  follow  the  law  of 
the  place  where  the  land  itself  is  situated.  Land  has  a  place 
and  a  situation  :  personal  property  has  no  locality ;  and  I 
think  it  not  correct  to  say,  that  in  the  distribution  of  per- 
sonal property,  the  law  of  England  gives  way  to  the  law  of  a 

(fl)Ru»s.&Ry.C.  C.  23r.      (fr)  2  Ilagg.  106.      '   (c)  2  Hagg.  385. 
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foreign  country,  but  that  it  is  part  of  the  law  of  England         1826. 
that  personal  property  shall  follow  the  lex  domicilii  of  its 
owner.    That  being  so,  the  question  is,  whether  a  person 
bom  out  of  England,  can  inherit  land  in  England,  who 
could  not  have*  inherited  it  if  he  had  been  bom  in  JBng- 
land  ?    That  the  descent  of  land  in  England  follows  the 
law  of  the  place  of  its  situation,  is  evidenced  by  the  dif- 
ferent customs  prevailing  in  different  counties  and  manors : 
is  there,  then,  any  authority  for  saying  that  the  law  of 
England,  with  regard  to  any  lands  in  England,  is  to  adopt 
the  laws  of  a  foreign  state  ?    We  are  not  entirely  without 
authority  upon  *^this  point.    We  have  the  celebrated  Sta- 
tute of  Merton,  by  which  it  appears  that  the  bishops 
of  that  day  sought  the  consent  of  parliament  to  the  in- 
troduction of  the  very  law  for  which  the  lessor  of  the 
plaintiff  now  contends;  and  were  refused  in  language 
which  has  been  always  remembered  and  frequently  re- 
peated.   It  is  said,  that  language  should  be  considered  as 
confined 'to  marriages  and  births  in  England:  but  there 
were  at  that  time  foreign  possessions  belonging  to  the 
crown  of  England,  and  persons  bom  there  were  not  aliens : 
therefore,  I  see  no  reason  for  confining  the  language  of  the 
statute  within  the  narrow  compass  suggested  in  argument. 
Having  that  authority  before  me,  and  finding  nothing  in 
our  law  books  to  confirm  a  contrary  doctrine  (and  indeed 
in  Brodie  v.  Barry  (a),  there  is  a  dictum  of  the  Master  of 
the  Rolls  in  favour  of  it),  I  think  we  should  not  be  war- 
ranted in  giving  effect  to  the  Scotch  law  legitimating  the 
child  by  the  subsequent  marriage  of  the  parents.    It  is 
not  at  all  contrary  to  our  law  to  hold  that  a  foreign  mar- 
riage, wherever,  and  in  whatever  manner  solemnized,  is 
valid,  for  the  English  law  adopts  the  laws  of  all  Christian 
countries  as  to  marriage ;  but  it  by  no  means  follows  that 
we  are  to  adopt  all  the  consequences  of  such  marriages, 
which  are  allowed  in  foreign  countries :  it  is  enough  for  us 
to  adopt  those  consequences  which  follow  marriages  law- 

(a)  2  Ves.  &  Bea.  127. 
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fiiUy  solemnized  in  our  own  country.  Upcm  this  short 
ground,  I  am  of  opinion  that  judgment  should  be  given  for 
the  defendant. 

Bay  LEY,  J. — I  entirely  agree  with  my  Lord  Chief 
Justice  in  his  view  of  this  case.  I  admit  that  the  lex  loci 
is  to  regulate  the  question  of  marriage ;  but  whether, 
when  we  have  established  the  vaUdity  of  a  marriage,  all 
the  consequences  which  attach  upon  the  marriage  in  a 
foreign  country^  are  also  to  be  allowed  to  attach  upon  it 
h^re,  is  a  totally  difiSdrent  question,  and  I  think  must  be 
answered  in  the  negative.  In  my  opinion  the  right  to  the 
inheritance  of  land  depends  upon  the  heritable  character 
and  quality  of  the  land^  and  not  upon  any  personal  status 
of  the  individual.  We  have  various  descriptions  of  tenure 
in  this  country,  and  the  question  in  each  is,  who  is ''  heeree,'' 
according  to  the  law  of  England  ?  If  the  land  is  of  gavel- 
kind tenure,  it  descends  to  all  the  sons  together ;  if  it  is  in 
borough-English,  it  descends  to  the  youngest  son ;  each 
according  to  the  descendible  quality  of  the  land,  not  the 
personal  status  of  the  individual.  The  common  descrip- 
tion of  tenure^  is  the  tenure  in  socage,  and  the  question  is, 
what  is  the  descendible  quality  of  land  held  in  socage, 
and  who  is  the  heeres?  It  seems  to  me,  that  we  need  go 
no  further  than  the  statute  of  Merton  for  a  clear  and 
satisfactory  answer  to  that  question.  That  statute  is 
entitled,  '*  He  is  a  bastard  that  is  bom  before  the  marriage 
of  his  parents;"  not  restricting  it  to  persons  bom  in 
England:  but  applying  it  generally  to  all  persons  born 
out  of  wedlock,  wherever  bom.  Since  that,  there  have 
been  various  acts  of  parliament  passed  for  the  purpose 
of  giving  to  persons  bom  out  of  England,  the  same  right 
of  inheritance  which  they  would  have  had  if  bom  in 
England.  Such  are  the  statutes  of  26  Edw.  3,  st  2  J 
and  7  Ann.  c.  6,  s.  3.  The  object  of  the  present  ejectment 
is  to  give  the  lessor  of  the  plaintiff,  a  person  bora  out  of 
England^  a  right  which  he  could  not  have  had  if  he  had 
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ften  born  in  England.    In  stating  a  descent  in  a  real        i826. 
LCtion,  it  is  not  sufficient  to  say  that  the  lands  descended 

0  ''  A.  B.,  filio  primo;"  you  must  say,  '^filio  primo  e^ 
karedi.**  Now  no  person  can  describe  himself  as  son  and 
leir,  whom  the  law  of  the  land  does  not  recognise  as  heir; 
ind  that,  according  to  Lord  Coke's  definition,  is  one  *^  ex 
ustis  nuptiis  procreatus  :"  but  the  lessor  of  the  plaintiff 
Ices  not  answer  that  description,  therefore  he  cannot 
reooirer  in  this  action. 

HoLROYD,  J. — ^Much  as  the  question  in  this  case  has 
iieen  expanded  in  argument,  it  appears  to  me  to  lie  within 

1  very  narrow  compass.  This  is  a  case  to  be  determined 
entirely  upon  the  law  of  England.  Dalrymple  y.  Dal- 
rj/mple^  is  undoubtedly  applicable  to  the  present  case,  but  in 
my  opinion,  it  is  an  authority  in  favour  of  the  defendant 
Lord  Stowell  there  said,  that  the  question  being  ^ter- 
tained  in  an  English  Court,  must  be  adjudicated  ac- 
cording to  the  principles  of  English  law.  Upon  a  ques*- 
tion  of  marriage,  the  law  of  the  country  where  the 
marriage  is  solemnized  is  to  prevail,  and  is  to  be  adopteid 
as  a  part  of  the  law  of  England ;  and  the  same  rule 
applies  to  the  distribution  of  personal  property,  which 
the  law  of  England  regulates  according  to  the  lex  domi- 
cilii of  the  intestate.  But  I  know  of  no  authority  which 
says  that  the  same  rule  applies  to  the  inheritance  of  real 
property;  and  upon  principle,  it  appears  to  me,  that 
there  the  lex  loci  rei  sitee,  and  that  only,  must  apply*  By 
the  law  of  England,  I  take  it  that  legitamacy  alone  is  not 
sufficient  to  make  a  person  heir  to  lands  in  socage,  but 
that  it  must  be  a  legitimacy  sub  modo ;  such  an  heir 
must  be,  not  only  the  eldest  son,  but  he  must  be  the 
eldest  son  bom  after  marriage :  and  as  the  lessor  of  the 
plaintiff  does  not  fill  that  character,  I  think  he  caianot 
maintain  this  action. 

LiTTLKDALB,  J.,  coucurred. 

Judgment  for  the  defendant. 
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QtkMay.  Fennell  and  another  v.  Ridlbb. 

The  statute  ASSUMPSIT  on  the  warranty  of  a  horse.    Plea,  non 

7  <<  for  the  assumpsit,  and  issue  thereon.    At  the  trial  before  Park^ 

better  obser-  J.^  at  the  Warwickshire  summer  assizes,  1825,  it  appeared 

Lord's-day/'  ^^^  ^he  plaintiffs  were  horse-dealers,  and  the  defendant 

applies  to  ^n  innkeeper,  and  that  the  contract  was  entered  into,  and 

prtoote  as  well  ■^'.  r>.-ii/.j»  j 

as  public  con-  the  warranty  given,  on  a  Sunday,  m  the  defendant  a  yard, 
fore*  'a^Ao^  ^^  S^^  ^^  which  were  closed,  and  in  the  presence  of  the 
i2eaib*  cannot  parties,  and  their  respective  seiTants  only.  It  was  ob- 
au^on  upon  a  j^ted  for  the  defendant,  that  the  contract  having  been 
private  conr  made  on  a  Sunday,  was  within  ;the  statute  29  Car.  2,  c. 
sale  and  war-  7,  and  void ;  and  that  the  action,  therefore,  was  not 
ranty  of  a         maintainable :  while  for  the  plaintiff  it  was  insisted,  that 

horse,  if  made  ,  ... 

on  a  simday,     the  transaction  having  been  conducted  entirely  in  private, 

the  case  did  not  come  within  the  operation  of  the  act  of 
parliament.  The  lean^ed  Judge  directed  the  jury  to  find 
for  the  plaintiffs,  and  they  did  so.  A  rule  nisi  for  a  new 
trial  having  been  obtained  in  Michaelmas  term  last, 

Clarke  shewed  cause.  This  is  not  a  case  within  the 
statute  29  Car.  2,  c.  7.  There  was  no  labour  performed, 
nor  any  pubUc  exercise  of  worldly  business,  within  the 
meaning  of  the  act.  The  only  object  of  the  act  was 
to  preserve  public  decency  and  the  public  observance 
of  the  sabbath,  by  preventing  the  open  exercise  of 
.  worldly  callings  on  that  day :  and  in  that  view  of  it, 
its  spirit  and  object  have  not  been  violated  in  the 
present  case.  He  cited  Drury  v.  De  la  Fontaine  (a),  and 
Bloxsame  v.  Williams  (6),  as  authorities,  in  point. 

Adams,  Seijt.,  with  whom  was  Balguy,  contr^.  This  is  a 
case  within  the  statute.  The  plaintiffs  were  in  the  exercise 
of  their  ordinary  calling,  and  whether  that  was  done  pub- 

(fl)  1  Taunt.  156.  (b)  Ante,  vol.  v.  B2.    3  B.  &  C.  232. 
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licly  or  privately  is  quite  immaterial.  Both  the  cases  cited  i826. 
Bie  essentially  different  from  the  present.  In  the  first,  the 
Btatnte  was  not  violated  by  either  of  the  parties,  for  neither 
of  them  was  in  the  exercise  of  his  ordinary  business  or  Kidur* 
worldly  calling  ;  here  the  plaintiffs  Were  :  in  the  second, 
the  action  was  brought  by  the  party  who  had  not  offended 
against  the  statute^  and  who  was  ignorant  of  the  other 
party  having  done  so ;  here  the  action  is  brought  by  the 
offending  party. 

Ctir.  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

• 
Batley,  J. — This  case  came  before  the  Court  (on  that 

occasion  consisting  of  my  brothers  Holroyd  and  lAttledale, 
and  myself),  upon  a  motion  for  a  new  triaL  It  was  an 
KCtion  upon  the  warranty  of  a  horse ;  the  plaintiffs  were 
bone-dealers  by  business :  and  the  horse  was  purchased, 
uid  the  warranty  given,  upon  a  Sunday,  The  only  ques- 
tion was,  whether  the  transaction  was  within  the  statute 
29:  Car.  2,  c.  7,  so  as  to  render  the  contract  illegal  and 
void,  and  thereby  to  bar  the  plaintiffs  from  maintaining 
the  action.  Now  that  is,  '^  An  Act  for  the  better  Obser- 
?ation  of  the  Lord's-Day;"  it  directs,  generally,  that 
every  person  shall  on  every  Lord's-day  apply  himself  to 
the  observation  of  the  same  by  exercising  himself  in  the 
duties  of  piety  and  true  religion,  publicly  and  privately : 
and  then  enacts,  particularly,  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person,,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary 
calling  on  the  Lord's-day,  except  works  of  necessity,  or 
charity.  That  the  purchase  of  a  horse  by  a  horse- 
dealer  (as  the  plaintiffs  in  this  case  were  proved  to  be),  is 
an  exercise  of  the  business  of  his  ordinary  calling,  no 
human  being  can  doubt ;  and  is  there  any  thing  either  in 
the  terms  or  the  spirit  of  this  act  of  parliament  which  can 
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18»6.  take  Midi  a  pvrcksse  oat  of  Hs  opciartion?  The  ipcpif 
of  the  act  18  tDadfanee  die  lutaestm  of  nSpam^wmd  to 
dmw  men's  tfaoi^glitB  from  their  wotUij  coDoems,  and 
direct  them  to  the  offices  of  derotiott  and  piety;  it  cannot, 
tfaefefiore,  be  coostraed  according  to  its  spirit,  nnlea  it  is 
eoDrtmed  so  as  to  check  the  career  of  worldly  parsuits. 
Is  thoe  any  thing  in  its  ienms  inapplicable  to  the  present 
case  ?  It  does  not  indeed  apply  expressly  to  alf  petaons, 
bot  to  such  only  as  haire  some  ordimary  caUimg :  and  die 
introdoction  of  the  word  ''  business/'  between  the  woids 
"  labour**  and  ^  wOTk,**  might  raise  the  qnestion  whether 
it  included  erery  description  of  the  business  <^  a  man's 
ordinary  calling,  or  whether  it  was  not  confined  to  sneh  as 
W|ps  manual,  and  so  conducted  as  to  be  necessarily  befive 
the  public  eye.  But  it  is  obrioos  that  the  most  efioetnal 
mode  to  promote  public  decency  is  by  the  r^nhliwi  of 
pcimte  conduct,  and  there  is  nothing  in  the  ad  to  shew 
that  it  was  passed  ezdusnrdy  for  the  promotioD  of  public 
decency,  and  not  fox  the  regulation  of  private  eondnct; 
and  though  I,  for  one,  certainly  expressed  some  doriits 
upon  this  point  in  the  case  erf*  Bloxsome  ▼.  WiUiamn,  I  am 
now  satisfied,  upon  more  mature  ccmsideration, .  that  it 
would  be  a  narrow  constmction  of  the  act,  and  a  constmo- 
tion  contrary  to  its  spirit,  to  give  it  such  a  restriction. 
**  Labour**  may  be  priTate,  and  not  meet  the  public  eye, 
and  may,  therefore,  not  ofiend  against  public  decenqr; 
but  it  is  nererthelesB,  labour,  and  equally  intoferes  with 
the  performance  of  a  man's  religious  and  spiritual  duties : 
and  the  same  may  be  said  of  ''  business,*'  and  of  "  work.** 
Each  may  be  public,  and  offend  public  dec^icy  by  meting 
the  puUic  ey% :  each  may  be  private,  and  concealed,  and 
so  fiur  less  olgectionable.  But  there  is  nothing  in  the 
position  of  the  word  **  business,"  between  the  woids 
"  labour*'  and  ''  work"  which  in  our  opinion  can  womait 
our  giving  to  that  word  any  other  than  its  general  and 
ordinary  meaning ;  and  it  seems  to  us,  therefore,  that  every 
description  of  labour,  business,  or  wwk,  whether  puUic,  or 


Feknfll 


EASTER   TERM^    SEVENTH    GEO.    IV.  207 

priTate,  which  is  fairly  part  of  the  ordinary  calling  of  a  i826. 
tradesman,  artificer,  workman,  labourer,  or  other  person,  is 
within  the  prohibition  of  the  statute.  TBt  introductory  *'V. 
part  of  the  statute  expressly  directs,  that  every  person  shall  I^idi-^R- 
on  every  Lord  Vday  apply  himself  to  the  observation  of  the 
same,  by  exercising  himself  in  the  duties  of  piety  and  true 
religion,  pubUcly  and  privately ;  it  is,  therefore,  perfectly 
clear  that  its  object  was  the  regulation  of  private  as  well  as 
public  conduct.  In  Drury  v.  De  la  Fontaine^  Lord  C.  J. 
Manffield,  after  the  Court  had  taken  time  for  consideration, 
laid  it  down,  that  if  any  man,  in  the  exercise  of  his  ordinary 
calling,  should  make  a  contract  on  a  Sunday,  that  contract 
would  be  void.  The  case  then  before  him  was  one  of  a 
private  contract  for  the  purchase  of  a  horse,  and  he  Re- 
dded that  that'  case  was  not  within  the  statute,  because 
no  one  of  the  parties  was  in  the  exercise  of  the  business  of 
his  ordinary  calling  at  the  time.  His  expression  that  the 
contract  would  be  void,  probably  meant  only  that  it  would 
be  void  so  far  as  to  prevent  the  party  who  was  privy  to  the 
circumstances  rendering  it  illegal,  from  suing  upon  it  in  a 
court  of  law;  but  not  so  far  as  to  prevent  a  right  of 
action  by  an  innocent  party  :  and  of  that  opinion  was  this 
Court  in  the  case  of  Bloxsome  v.  Williams.  That  was  the 
case  of  a  private  purchase  of  a  horse,  and  the  action  was 
brought  upon  the  warranty  to  recover  back  the  price  of 
the  horse.  The  objection  there  was,  that  the  purchase 
was  made  on  a  Sunday,  and  though  I  there  expressed  the 
doubts  I  have  already  mentioned,  whether  the  statute 
applied  to  private  contracts  of  purchase  and  sale,  such  as 
were  not  open  and  public  breaches  of  the  Sabbath,  that 
was  not  the  ground  of  the  decision;  for  very  distinct 
grounds  were  taken  to  shew  that  the  statute  could  not 
apply,  as  the  sale  took  place,  substantially,  not  on  the 
Sunday,  but  on  the  following  Tuesday,  when  the  horse 
was  delivered,  and  the  purchase-money  was  paid.  It  also 
appeared  in  that  case,  that  the  defendant  was  the  only 
person  who  was  in  the  exercise  of  his  ordinary  calling. 
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and  that  the  plaintiff  was  ignorant  what  his  calling  was ; 
so  that  the  defendant  was  the  only  person  who  had  vio- 
lated the  stajfllte,  and  it  would  have  been  unjust  to  allow 
him  to  take  advantage  of  his  own  wrong,  to  defeat  the 
claim  of  the  plaintiff,  who  was  an  innocent  party.  The 
latter  case,  therefore,  is  not  at  all  opposed  to  the  principle 
laid  down  in  the  former,  and  they  both  tend  to  support 
the  objection  in  the  present  case.  Upon  the  principle, 
therefore,  that  this  statute  is  entitled  to  such  a  construc- 
tion as  will  promote  the  ends  for  which  it  was  passed,  that 
it  applies  to  private  as  well  as  to  public  conduct,  and  that 
the  purchase  of  the  plaintiffs*,  in  this  case,  was  within  the 
mischief  intended  to  be  suppressed,  we  are  of  opinion, 
iif/it  they  cannot  maintain  the  present  action,  and  that  the 
rule  for  a  new  trial  must  be  made  absolute. 


Rule  absolute. 


Saturday, 
6th  May, 


Bryan  v.  Wagstaff  (in  error). 


Fraudulently  JcjRROR  to  reverse  an  outlawry  in  an  action  of  assumpsit; 
and  covinous-  brought  against  the  plaintiff  in  error.  Assignment  of  error, 
the  realm  be-  that  before,  and  at  the  time  of  the  awarding  and  issuing 
"awardl*^  of  ^®  ^*  ^^  ^^^  facias,  on  which  the  outlawry  was  pro- 
an exigimcias,  nounced,  the  defendant  below  was  in  parts  beyond  the 
fLt^plIintiff  *®^-  P*®*  ^  *^^  assignment,  that,  before  the  awarJUng 
^'^^  ^^  tWMtiig  of  the  exigi  facias,  the  plaintiff  in  error,  of  his 

fraud  and  covin,  and  in  order  to  defeat  the  defendant  in 
error  of  the  means  of  recovering  his  just  debt,  and  for  the 
purpose  of  avoiding  the  said  outlawry,  when  the  same  should 
be  pronounced,  voluntarily  left  the  realm  of  England,  and 
went  into  parts  beyond  the  seas ;  and  of  such,  his  fraud 
ouUa^^,  iThe  ^^  covin  did  voluntarily  stay  and  remain  in  parts  beyond 

was,  in  &ct, 

beyond  sea,  at  the  time  oj  the  exigent,  and  from  thence  until  after  the  time  of  the  outlawry. 


of  the  means 
of  recovering 
a  just  debt, 
and  to  avoid 
an  outlawry, 
does  not  pre- 
clude the  de- 
fendant (on 
error)  from 
reversing  the 
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the  Beas  until  after  the  awarding  of  Uie  exigi  facias^  and  i836. 

the  pronouncing  of  the  outlawry.     Issue  on  this  plea,  and  ^^^^ 

verdict  found  for  the  defendant  in  eiTor.  v. 


Waostapf. 


Campbellf  in  last  term,  obtained  a  rule  nisi  to  reverse 
the  outlawry  non  obstante  veredicto  upon  the  issue  joinedi 
on  the  ground,  that  as  the  defendant  below  was  beyond 
seas  at  the  time  the  exigent  issued,  he  was  not  precluded 
from  reversing  the  outlawry,  even  assuming  that  he  had 
departed  the  realm  before  the  awarding  of  the  exigi  facias, 
ff^  the  express  purpose  of  defeating  the  defendant  in 
error  of  the  means  of  recovering  his  debt  and  of  avoiding 
the  outlawry ;  and  he  relied  upon  the  authority  of  Hesse  v. 
Wood  (a),  as  a  case  in  point. 

Scarlett,  and  Chitty,  shewed  cause.  The  question  is, 
whether  a  departure  from  the  reahn  before  the  awarding 
of  an  exigi  facias,  in  order  to  defeat  a  plaintiff  of  the 
means  of  recovering  a  just  debt,  and  to  avoid  an  outlawry, 
virill  preclude  a  defendant  from  reversing  an  outlawry  (if 
pronounced),  on  the  ground  of  his  being  beyond  the  seas 
at  the  time  of  the  exigent,  and  from  thence  until  after  the 
time  of  the  outlawry.  It  is  submitted  that,  as  the  plaintiff 
in  error  wilfully  and  covenously  went  abroad,  and  stayed 
abroad,  for  the  purpose  of  avoiding  process  of  outlawry, 
he  is  concluded,  although  he  was  abroad  at  the  time  when 
the  exigent  issued.  This  is  not  Uke  the  case  of  a  person, 
against  whom  process  of  outlawry  has  been  awarded 
behind  his  back,  and  whilst  he  remains  in  ignorance  of 
what  is  going  on  during  his  absence;  in  which  case^ 
perhaps,  it  would  be  unjust  to  preclude  him  from  reversing 
the  proceedings  to  outlawry :  but  where  a  person  of  his 
own  wrong,  wilfully  and  fraudulently  goes  abroad  for  the 
purpose  of  avoiding  process,  he  forfeits  all  claim  to  in- 
dulgence afterwards.  The  cases  upon  this  subject  are  not 
numerous,  but  those  which  are  to  be  found  in  the  books 

(0)4  Taunt.  691. 
VOL.  VIII.  P 
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\B%6.        are  certainly  not  in  favour  of  this  appUcation.     With 
respect  to  Hesse  v.  Wood,  on  the  authority  of  which  this 


Be  YAM 


Wagstapp. 


V.  rule  was  granted,  that  case  is  distinguishable  from  this  in 

a  most  material  circumstance,  because  there  it  was  only 
alleged,  that  the  defendant  went  abroad  in  order  to  avoid 
the  action ;  but  here  it  is  expressly  found  by  the  vesdict, 
that  the  defendant   fraudulently  and    covenously  went 
abroad,  and  remained  beyond  seas,  until  after  the  award- 
ing of  the  exigi  facias,  and  pronouncing  of  the  outlawry. 
Without  saying  whether  the  C.  P.  was  right  or  wrong 
in   deciding  Hesse  v.    Wood  as  it  did,   in  considering 
whether  an  outlawry  may  be  reversed  for  an  error  at 
common  law,  it  is  contended  on  principle,  that  where  a 
party  contumaciously  goes  abroad,  and  so  remains  for  the 
purpose  of  avoiding  the  process  of  outlawry,  he  cannot 
afterwards  have  the  judgment  reversed.     But  indepen- 
dently of  principle,  the  few  authorities  which  are  to  be 
found  upon  the  subject,  go  to  shew  that  the  object  of  this 
application  ought  not  to  be  sanctioned  by  the  Conrt. 
In  Co.  Litt.,  259  b,   it  is  said,    "  Albeit   imprisonment 
be  a  good  cause  to  reverse  an  outlawry,  yet  it  must  be  by 
process  of  law  tit  invitum,  and  not  by  consent  or  covin, 
for  such    imprisonment  shall    not  avoid    the  outlawry, 
because,  upon  the  matter,  it  is  his  own  act/'    So,  in 
Matthews  v.  Erbo{a),  the  Court  refused  to  reverse,  on 
motion,  an  outlawry  against  an  alien  merchant,  livii^ 
beyond  sea ;  because,  by  this  means,  any  person  might 
contract  debts,  and  then  go  beyond  sea,  and  so  he  would 
be  out  of  the  reach  of  the  law.   In  Ashley  v.  Stockwell  {b), 
the  only  difficulty  which  the  Court  felt,  in  the  case  of  ft 
defendant  who  had  gone  abroad  for  lawful  purposes,  but 
had  staid  abroad  to  avoid  actions,  was,  to  determine  fnnn 
what  moment  his  staying  abroad  to  defeat  justice  shouM 
be  taken  to  commence.     In  the  case  of  Beauchamp  v. 
Tomkins  (c),  there  were  laches  in  the  plaintiff,  and  no 

(a)  Ld.  Raym.  349.  (c)  3  Taunt.  141. 

(b)  Barnes,  324. 
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macy  in  the  defendant.    The  ease  of  Serocold  v.        1826. 

UBtjf  (a)>  is  decisive  to  shew  the  important  distinction 

?able  between  this  case  and  Hesse  v.  Wood,  because 

Sonrt  there  said,  **  If  the  fact  were,  that  the  plaintiff 

ror  was  within  the  realm  during  the  process  of  out- 

p  and  went  abroad  by  way  of  covin  at  the  time  of 

zigent,  that  should  be  replied/'  which  is  strong  to 

.  that  if  replied,  the  Court  would  have  been  of  opinion 

it  would  have  sustained  the  outlawry.    This  then 

:  a  common  law  objection,  the  Court  is  to  look  to  the 

a  and  principle  of  the  rule  in  which  it  acts  in  similar 

It  is  an  acknowledged  principle  of  law,  as  well 
'  sound  reason,  that  no  man  shall  be  permitted  to 
advantage  of  his  own  wrong.  Shall  it  then  be 
edy  that  a  man  may  first  evade  the  process  of  the 
y  knowingly  and  covenously  staying  away,  and  then 
his  bon&  fide  creditor  has  suffered  the  delay  and  in- 
d  the  heavy  expense  incident  to  proceedings  of  this 
6,  come  into  Court  and  set  aside  all  that  has  been 

If  fraud  be  a  ground  for  setting  aside  a  judgment, 

ned  by  a  defendant,  e  converso  it  shall  not  defeat  a 

oent  honestly  obtained.    Some  very  cogent  authority 

be  produced  on  the  other  side,  to  take  this  case 

f  the  plain  rule  of  common  sense  and  reason. 

nq>beU,  and  Patteson,  contr^.  It  is  submitted,  that  the 
tiff  in  error  is  entitled  on  these  pleadings  to  have  the 
my  reversed,  non  obstante  veredicto.  As  to  the  sub- 
ial  justice  of  the  case,  there  can  be  no  great  hardship 
led  upon  the  plaintiff  below  by  reversing  this  out- 

;  for  before  the  writ  of  error  could  be  allowed  the  de- 
nt in  error  must  have  given  bail  in  the  original  action. 
ley,  J.  There  may  be  this  objection,  that  in  the  in- 
diate  time  the  plaintiff's  witnesses  may  be  dead, 
at  he  might  not  be  able  to  .make  out  his  original 

of  action].    There  is  no  suggestion  of  any  thing  of 

(cQ  12  East,  624,  n.  to  Havelock  v.  Geddes. 
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1826.         that  kind  here;  both  parties  must  now  stand  upon  their 

Bryan       strict  legal  rights.     This  is  an  application  to  the  discre- 

.    ^'  tion  of  the  Court,  and  the  plaintiff  in  «rror  is  now  in  the 

same  situation  as  if  he  had  demurred  to  the  defendant's 

plea.     If  the  plea  be  good  in  law,  then  this  rule  must 

*  be  dischai'ged  ;  but  if  it  be  insufficient,  the  plaintiff,  de 

jure,  is  entitled  to  judgment.  The  question  is,  whether 
this  plea  is  good  or  bad.  Now,  it  is  clearly  bad,  because  at 
the  time  of  the  award  of  the  exigent,  the  party  outlawed 
was  beyond  seas.  The  general  rule  of  law  is,  that  if  the 
party  be  abroad,  at  the  time  of  the  outlawry,  he  may 
reverse  it  by  writ  of  error.  If  this  be  an  exception  from 
that  general  rule,  the  onus  lies  on  the  other  side  to  shew 
that  it  is  an  exception ;  but  they  have  failed  in  so  doing. 
In  Com.  Dig,  tit,  Vtlagarj/  (C.  1),  it  is  laid  down,  that 
''  if  a  man  at  the  time  of  his  outlawry,  was  out  of  the 
realm,  it  will  be  error,"  Skin.  6.  Now,  if  the  Court  should 
hold  that  a  party  by  going  abroad  to  avoid  an  outlawry  in 
a  personal  action,  is  concluded,  it  will  follow  that  a  person 
who  goes  abroad  to  avoid  a  charge  of  felony,  may  be 
outlawed,  and  be  liable  to  be  attainted  without  trial ;  for 
the  rule  is  the  same  with  respect  to  criminal  as  to  civil 
cases.  Most  alarming  consequences  would  therefore 
follow,  if  the  Court  were  to  sanction  the  proposition  con- 
tended for  on  the  other  side.  The  only  exception  to  this, 
would  be  that  provided  for  by  the  Statute  of  Treasons, 
5  and  6  Edw.  6,  c.  11,  s.  8,  which  enacts,  that  if  a 
party  outlawed  for  high  treason,  shall  within  one  yeat 
yield  himself  to  the  Chief  Justice  of  England  for  the  time 
being,  and  offer  to  traverse  the  indictment,  whereupon  the 
outlawry  shall  be  pronounced,  he  shall  be  allowed  his 
traverse ;  and,  if  upon  trial  by  the  jury  he  shall  be  found 
not  guilty,  then  he  shall  be  acquitted  of  the  outlawry,  and 
discharged  from  the  consequences  thereof.  No  authority 
cited  on  the  other  side  supports  the  position  contended  for. 
With  respect  to  Matthews  v.  Erbo,  that  in  fact  is  an 
authority  in  favour  of  the  plaintiff  in  this  case,  because 


Waostaff. 
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there,  althoagh  the  Court  refused  to  set  aside  the  outlawry  1826. 
on  motion,  yet  they  said,  that  "  the  party  might  bring  j^^^' 
error  and  reverse  it  if  he  pleased.*^  This  is  decisive  to  _^  v. 
shew,  that  if  he  had  brought  a  writ  of  error  he  would  have 
succeeded.  In  Ashley  v.  Stockwell,  the  application  was 
also  by  motion.  The  case  of  Serocold  v.  Hampsey^  which 
is  reported  in  three  or  four  different  places  (a),  has  no 
direct  application  whatever  to  this ;  but  as  far  as  it  goes,  it 
is  an  authority  in  the  plaintiff's  favour.  The  position  cited 
frcMU  Co.  Ldtt.  229  6,  applies  to  imprisonment  at  home,  and 
not  to  the  case  where  the  party  goes  beyond  seas ;  and  it 
is  only  by  analogy  that  any  argument  can  be  drawn  from 
what  is  there  laid  down.  There  is  a  clear  distinction 
between  the  case  of  a  person  who  goes  within  the  walls  of 
a  prison  by  his  own  contrivance,  and  that  of  a  person  who 
goes  beyond  seas.  In  the  one  case,  the  party  is  still  within 
the  realm :  in  the  other,  he  is  out  of  it.  These,  therefore, 
are  the  only  authorities  cited  on  the  other  side  which 
have  any  reference  to  the  subject,  but  they  do  not  bear 
out  the  argument.  Then  what  are  the  authorities  in  the 
plaintiff's  favour  ?  In  2  Roll.  Abr.  804,  it  is  said,  "  if  a 
^  man  goes  over  the  sea  of  his  good  will,  for  his  pleasure,  or 
for  his  own  private  business,  and  not  for  the  king's  or 
that  of  the  realm,  and  then  the  exigent  is  awarded  against 
him,  and  he  is  outlawed,  the  outlawry  is  erroneous,  as 
well  as  if  he  had  been  abroad  for  the  business  of  the 
realm ;  for  he  being  there,  cannot  take  cognizance  of  the 
proclamations  ;  but  if,  after  the  exigent  pronounced,  he 
departs  voluntarily,  &c.,  he  shall  never  avoid  the  outlawry." 
This  case  comes  expressly  within  what  is  here  laid  down. 
The  case  of  Richardson  v.  Robinson  (ft),  is  an  authority  to 
the  same  effect.  There  the  error  assigned  was,  that  the 
outlaw  was  beyond  the  seas  when  the  writ  of  exigent 
issued,  and  thence  continually  until  the  outlawry  pro- 
nounced.      Upon  traverse  of  the  whole   allegation  and 

(a)  1  Wils.  3.     2  Stra.  1178.  (h)  5  Taunt.  309.      1  Manh. 

Salk.  496.  58. 


Bryan 


214  CA8£S    IN    THE   KING's    BENCH, 

1326.  issue  joined  thereon,  it  was  held  to  be  sufficient  to  prove 
that  the  outlaw  was  in  parts  beyond  th^  seas  'St  th^  time 
v"^  the  writ  of  exigent  issued.  In  addition  to  the  case  of 
Wacstapf.  jjgggg  Y.  Wood,  which  is  directly  in  point  with  this  case, 
may  be  cited  Graham  v.  Henry  (a),  where  it  was  held, 
that  if  the  outlaw  did  not  go  or  continue  abroad,  for  the 
purpose  of  avoiding  process,  the  Court  will,  on  motion, 
reverse  the  outlawry,  and  order  the  recognizance  to  be 
taken  in  the  alternative,  and  not  for  the  payment  of  the 
condemnation  money  absolutely.  This  shews,  that  even 
if  the  party  had  gone  abroad  for  the  express  purpose  of 
avoiding  the  outlawry,  still  the  Court  would  on  motion 
have  set  it  adide  on  terms. 

Cur.  adv.  tmli. 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court 
After  stating  the  nature  of  the  application,  the  form  of 
the  pleadings,  and  the  finding  of  the  jury,  he  proceeded : — 
The  question  is,  whether  a  'departure  from  the  realm  be- 
fore the  awarding  of  an  exigi  facias,  in  order  to  defeat 
a  plaintiff  of  the  means  of  recovering  a  just  debt,  and 
to  avoid  an  outlawry,  will  preclude  a  defendant  from 
reversing  that  outlawry,  on  the  ground  of  his  being  beyond 
the  seas  at  the  time  of  the  exigent,  and  from  thence  until 
after  the  time  of  the  outlawry ;  and  upon  consideration, 
we  are  of  opinion,  that  it  will  not.  An  outlawry,  even  in 
a  personal  action,  occasions  a  forfeiture  of  goods  and 
chattels,  (2  Rolle*B  Abr.  806  B,  40),  and  a  disability  to 
sue ;  and  where  the  consequences  are  so  penal,  and  the 
outlawry  is  prim&  facie  erroneous,  the  Court  ought  to 
be  cautious  before  it  sanctions  a  new  bar  ^to  its  reversal. 
In  2  Rolk*B  Abr.  804,  many  cases  of  outlawry  are  put 
where  there  is  an  absence  from  the  realm  at  the  time  of 
the  outlawry ;  but  none  where  the  exigent  is  not  awarded 
before  the  departure.  One  of  the  cases  there  is  this : — *^  If 

(a)1  B.  &  A.  131. 
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a  man  goes  over  the  sea  of  his  good  will,  for  his  pleasare,  or  18S0. 
for  his  own  private  business,,  and  not  for  the  king's  or  that  bwltaik 
of  ihe  realm,  and  then  the  exigent  is  awarded  against  him  «• 

for  foloDj,  and  he  is  outlawed,  the  oatlawry  is  erroneous, 
as  wdl  as  if  he  had  been  abroad  for  the  business  of  the 
lealfls,  for  he  being  there,  cannot  take  cognizance  of  the 
fffodamations ;  but  if,  trfier  ike  exigent  pronounced,  he 
departs  voluntarily,  without  any  business  of  the  king  or 
the  realm,  he  shall  never  avoid  the  outlawry,  inasmuch  a 
he  was  here  at  the  time  of  the  exigent  pronounced,   by 
which  he  had  cognisance  of  the  matter  with  which  he  was 
charged ;  for  otherwise,  every  one  might  defeat  the  course 
of  justice  by  his  own  act,  and  remain  beyond  sea  till 
ihe  witnesses  who  are  to  prove  him  'guilty,  are  dead.    In 
this  ease,  however,  he  may  assign  for  error,  that  he  was 
beyond  sea,  at  the  time  of  the  pronouncing  of  the  out- 
lawry;  tar,  if  he  were  within  the  realm,  after  the  exigent 
pronounced^  and  departed  after,  this  shall  come  of  the 
other  mde."    This  case,  which  is  also  in  Cfo.  Jac.  464,  by 
the  name  of  Carter*^  case,  makes  the  award  of  the  exigent 
the  terminus,  after  which  a  departure  will  be  penal ;  but 
neither  this,  nor  any  other  case,  attributes  any  penal  con- 
sequences to  a  departure  before  the  exigent.     In  O'Kear- 
mejf%  case  (a),  in  an  outlawry  for  treason,  the  error  assigned 
was,  that  he  was  out  of  England  from  December  till 
November  following,  within  which  period  the  exigent  was 
awarded,  and  the  jury  was  charged  to  inquire,  whether  he 
was  beyond  sea  or  in  England  at  the  time  of  the  award  of 
the  exigent ;  and  it  being  proved,  that  he  was  abroad  from 
the  time  of  the  award  of  the  exigent,  to  the  time  of  the 
outlawry,  though  he  was  not  abroad  the  whole  time  he 
jiad  alleged,  the  Court  said,  the  time  of  the  exigent  was 
the  substance,  and  the  rest  of  the  time  immaterial,  and  the 
outlawry  was  reversed.  In  Serocold  v.  Hampsey,  Mich.  16, 
Geo.  2,  cited  as  a  note  to  Havelock  v.  Geddes  (i),  the  error 
assigned  upon  ouUawry  in  a  civil  suit,  was  this,  that  the 

(fl)  Skin.  IC.  (b)  12  East,  624. 
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1 820.  plaintiff  in  error  was  beyond  sea,  at  the  tuEDe4>f  the  promnU 
gationof  the  exigent,  and  the  court  said,  ^*  it  has  beendeter«- 
mined  that  as  to  the  whole  process  of  outlawry,  it  is  not matet- 
rial  in  the  assignment  of  error,  to  shew  that  the  party  was  out 
of  the  reahn,  during  the  whole  time ;  if  he  were  abroad  at  the 
time  of  awarding  the  exigent,  that  is  sufficient^  for  that  is 
the  substance.  If  t^e  fact  were,  that  he  was  within  the  realm 
during  the  process  of  outlawry  [that  is,  as  I  apprehend, 
whilst  the  writs  of  capias  were  in  progress],  and  went  abroad 
by  way  of  covin  at  the  time  of  the  exigent,  that  should  be 
replied ."  All  these  cases  speak  of  the  award  of  the  exigent, 
as  the  period  upon  which  the  right  of  reversal  depends,  and 
we  are  not  aware  of  any  case  to  the  contrary ;  and  in  Heut 
V.  Wood  (a),  where  a  reversal  upon  motion  was  opposed, 
upon  the  ground  that  the  defendant  below  went  abroad  to 
avoid  the  action,  the  Court  said  they  had  never  heard,  that 
either  the  going  abroad,  or  the  staying  abroad,  with  a  view 
to  avoid  process,  was  a  reason  why  the  defendant  should 
not  reverse  an  outlawry  when  he  returned ;  and  as  a  plain- 
tiff may  proceed  by  distress  infinite,  to  compel  an  appear- 
ance, and  is  not  obliged  to  make  his  election  by  proceeding 
by  exigent  and  outlawry,  we  see  no  ground  upon  principle 
why  it  should.  There  was  a  passage  cited  in  the  argu- 
ment, from  Co.  Liu.  259,  importing  that  imprisonment, 
if  by  consent  or  covin,  will  be  no  ground  for  reversing  an 
outlawry ;  but  that  does  not  appear  to  us  to  bear  upon  the 
question ;  for  that  must  betaken  to  be  an  imprisonment,  not 
inerely  before  the  award  of  the  exigent,  but  during  the 
time  that  the  exigent  is  in  operation  and  the  process  of 
demanding  the  appearance  of  the  party  is  going  on,  and 
the  non-appearance  by  fraud  and  covin,  during  that  period, 
the  party  being  within  the  realm  at  the  time,  and  wilfully, 
and  of  his  own  act,  neglecting  to  appear,  when  he  is  ca- 
pable oi  doing  so,  is  very  different  from  the  case  of  an 
absence  beyond  sea.  A  man  who  is  in  prison  by  fraud 
^i\A  covin,  can  hardly  be  said  to  be  imprisoned,  so  as  to 

(d)  4  Taunt.  691. 
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prevent  his  having  his  remedy  by  appearance.  Upon  the 
ground^  therefore,  that  the  plaintiflTin  error  does  not  ap- 
pear to  have  been  within  the  realm  after  the  exigi  facias 
was  awarded,  and  therefore  that  a  departure  before^  though 
ion  the  purpose  of  avoiding  a  suit^  and  delaying  a  creditor, 
has  never  yet  been  deemed  a  sufficient  ground  to  prevent 
the  reversing  of  an  outlawry,  we  are  of  opinion  that  the 
rule  should  be  made  absolute.  We  are  the  more  desirous 
of  doing  this,  because  we  are  not  aware  of  any  distinction 
between  an  outlawry  in  a  civil  action,  and  in  the  case  of  a 
felony ;  and,  therefore,  if  we  should  decide  in  the  present 
case,  that  absence  at  the  time  of  the  exigent  would  not 
avoid  the  outlawry,  the  same  conclusion  must  be  drawn 
upon  application  to  reverse  a  judgment  of  outlawry,  in  a 
case  of  felony.  In  this  case,  we  have  the  satisfaction  of 
knowing,  that  if  we  are  mistaken  in  our  judgment,  the  ob- 
jection is  upon  the  record,  and  the  party  against  whom  we 
decide,  will  have  his  remedy  in  a  Court  of  error. 
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Rule  absolute. 


The  King  v.  Gudderidge  and  another. 


Monday, 
May  Qth, 


On  shewing  cause  against  a  rule  nisi  for  quashing  a  writ      A  justice  of 
of  certiorari,  on  the  ground  that  it  had  been  improvidently  isa?SSin-*^ 
issued,  the  facts  disclosed  on  affidavits  were  these :  At  the  habitant  of  a 
last  Michaelmas  sessions  for  the  county  of  Pembroke,  an  voteatses- 
appeal  was  heard  a^inst  an  order  for  the  allowance  of  the  "®^»  ?^^?' 

upon  the  de- 

acoounts  of  the  defendants,  as  churchwardens  and  over-  termination  of 
seers  of  the  parish  of  Coskestan  in  the  said  county,  when  ^  *^^^ 
the  justices  assembled  allowed  the  appeal,  and  quashed  the  counts  of  the 
order  for  the  allowance  of  the  accounts.  An  application  was  his^J^ri^^or 
then  made  by  the  respondents  for  a  case,  for  the  opinion  "pon  the  pro- 
granting  a  case  for  the  opinion  of  the  King's  Bench. 
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1826.         of  this  Court,  but  it  was  refused  by  a  majority  of  the  jus- 

'-^-J^'       tices  then  present.    Some  time  afterwards,  in  the  course 
The  KiKo        ^   ,  ^     ^  ^        ^        n   ^  '  1 

V,  of  the  same  day«  when  five  of  the  magistrates  only  re- 

GuDPEEiDOE.  inained^  ^n  application  for  a  case  was  renewed,  when  three 

out  of  the  five  voted  for  it,  and  a  case  was  accordingly 
granted,  in  opposition  to  the  opinions  of  the  other  two.  It 
appeared  that  one  of  the  three  justices  who  voted  for  the 
case,  was  a  rated  inhabitant  of  Cosheston,  and  when  the 
judgment  of  the  Ck>urt  was  taken  on  the  merits  of  the 
appeal,  he  declined,  on  that  ground,  to  take  any  part 
in  the  decision.  Notwithstanding  this,  the  respondents 
afterwards  drew  up  the  case  without  the  concurrence  of 
the  appellant  or  his  attorney ;  which  case,  and  the  order 
of  sessions  thereon,  having  been  removed  by  certiorari 
into,  this  Court, 

Brodrkk  now  shewed  cause  against  the  rule  for  quash- 
ing the  writ*  The  question  in  this  case  depends  upon  the 
construction  to  be  given  to  the  stat.  16  Geo.  2,  c.  18,  s.  3, 
which  prohibits  justices  of  the  peace  from  voting  in  the 
determination  of  any  appeal  to  the  quarter  sessions,  from 
any  order,  matter,  or  thing,  relating  to  any  parish,  town- 
ship, or  place,  where  the  justice  is  charged,  taxed,  or 
chargeable.  Now,  assuming  that  the  justice,  who  was  a 
rated  inhabitant  of  Cosheston,  had  no  right  to  vote  upon 
the  determination  of  the  appeal,  still  it  is  submitted,  upon 
the  construction  of  this  act,  that  the  prohibition  did  not 
extend  to  his  voting  upon  the  question,  whether  a  case 
should  or  should  not  be  granted ;  because  that  was  a  matter 
of  form,  not  involving  the  merits  of  the  case,  in  the  deci- 
sion upon  which  he  bad  taken  no  part.  Besides,  here 
the  justice  whose  vote  was  objected  to,  was  deciding 
against  his  own  interest,  and  that  rebuts  the  presumption 
of  any  undue  motive,  which  is  what  is  to  be  looked  to> 
and  is  principally  regarded  by  the  statute.  It  is  contend- 
ed, therefore,  that  this  gentleman  was  competent  to  vote 
upon  the  application  for  a  case. 
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Campbelh  and  E.  V.  Williams,  contr^.    It  is  quite  idle        isse. 
to  say  that  the  granting  of  a  special  case  in  this  instance,     JT^iT^ 
was  a  mere  matter  of  form.    The  order  of  sessions  was  v. 

dmwn  up  with  reference  to  the  case  which  had  been  CJ^»»»a»w»»- 
granted ;  and  therefore  the  case  became  part  of  the  judg- 
ment of  the  CSoort.  The  whole  was  a  judicial  act,  not  divi- 
sible. The  Stat  16  Geo.  2,  c.  18,  has  been  passed  in  vain, 
if  such  a  pfoceedii^  as  this  can  be  tolerated.  That  statute 
was  passed  in  furtherance  of  the  common  law,  in  order  to 
prevent  the  abuses  which  had  obtained,  by  reason  of  jus- 
tices acting  in  cases  where  they  were  directly  or  indirectly 
interested.  It  is  a  clear  principle  of  the  common  law, 
that  no  judge  can  vote  in  any  case,  either  for  or  against  « 

his  interest.  In  Great  Charte  v.  Kenmngtim{aL)y  two 
justices  made  an  order  of  removal,  which  was  quashed  at 
sessions/  because  one  of  the  justices  was  an  inhabitant  of 
thei  parish  from  whence  the  pauper  was  retnored.  After 
argument  upon  the  propriety  of  this  decision,  the  Ck>urt 
held,  that  an  order  of  removal  being  a  judicial  act,  the 
party  interested  was  tacitly  excepted ;  and  it  was  said  that 
Lord  Raymond,  who  lived  in  the  parish  of  Ahbot*$  Lang- 
ley,  went  off  the  Bench,  when  one  of  their  orders  came  be- 
fore the  Court.  It  was  farther  observed,  that  practice 
could  not  overturn  so  fundamental  a  rule  of  justice,  as, 
that  a  party  interested  could  not  be  a  judge ;  and  there- 
fore they  confirmed  the  order  of  sessions.  It  is  said  in  a 
note  to  this  case,  that  the  16  Geo.  2,  c.  18,  was  passed  to 
remedy  this  practice.  So,  in  Rex  v.  Yarpole  (&),  it  was 
held,  that  on  an  appeal  to  the  sessions  against  an  order  of 
removal,  those  justices  who  are^  rated  to  the  relief  of  the 
poor,  in  either  of  the  contending  parishes,  cannot  vote. 
Here  both  the  principle  of  the  common  law,  and  the  eac- 
press  language  of  the  statute,  excluded  this  gentleman 
from  acting  in  any  way  in  the  determination  of  the  appeal, 
or  granting  the  case ;  and  therefore  the  certiorari  must  be 
quashed. 

(a)  2  Stra.  1 1 78.  (6)  4  T.  R.  71 . 
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1826.  Abbott,  C.  J. — ^We  think  the  safer  course  is  for  us  to 

say,  that  magistrates  should  not  interfere  in  any  way,  in 
V.  cases  where  they  are  directly,  or  indirectly  interested  ;  and 

GuDDBRiDOE.  ^^^^^^^6,   the  rulc  for  quashing  the  certiorari  must  be 

made  absolute. 


The  KiMG 


The  other  Judges  concurred. 


Rule  absolute. 


May  sth.  Gray  and  another  v.  Cox  and  others. 

Where  the  1  HIS  was  an  action  of  assumpsit,  upon  a  contract  for  the 
a  mU  ^^^  ^®  ^^  ^  quantity  of  copper  sheathing.  At  the  trial  be- 
new  trial,  on  fore  Abbott,  C.  J.,  at  the  London  sittings  after  Hilary 
iLnSfde-  term,  1824,  the  plaintiff  had  a  verdict,  and  in  Easter 
fendant  in  a  term,  1826  (a),  the  Court  made  a  rule  absolute  for  a  new 

case  where  the 

plaintiff  sue-     trial;  but  at  that  time  the  Court  said  nothing  about  the 

ceeded,  and  ^^^^  ^f  ^iie  former  trial.  In  Trinity  term,  1826,  the 
the  latter  ap-  ^  '  » 

plied  to  plaintiff  apjdied  fpr  leave  to  amend  the  declaration ;  bat 

d^'^Si,  ^^^  Court  refused  the  application,  unless  the  plaintiff  con- 
but  disconti-  sented  to  pay  the  costs  of  the  former  trial,  and  this  the 
tion  not  plaintiff  afterwards  declined  doing,  and  discontinued  the 

chusing  to        action.    The  defendant  then  took  out  a  rule  for  the  taxa- 

pay  the  costs 

of  the  fonner    tion  of  his  costs,  and  the  Master  allowed  him  the  costs  of 

condi^  *®£  the  former  trial.  On  a  former  day,  Leycester  Adolphus 
the  amend-  obtained  a  rule  nisi  for  the  Master  to  review  his  taxation 
Kr?^"'  of  costs,  against  which 

fendant  was 

the  costs  of  Campbell,  now  shewed  cause.    The  plaintiffs  having 

that  thai,  not-  discontinued  the  suit,  there  is  no  reason  why  the  defend- 

withstanding  ^ 

the  plaintiff's  ants  should  be  deprived  of  their  costs  of  the  first  trial,  the 
nu!wttce  Court  having  ordered  a  new  trial  against  the  plaintifik' 

verdict.    The  general  principle  is,  that  where  a  new  trial 
is  granted,  and  either  party  gives  up  the  cause,  the  costs 

•  (fl)  Ante,  vol.  vi.  200.     4  B.  &  C.  108. 
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of  the  former  trial  shall  be  allowed  to  the  party  in  i826. 
whose  favour  the  judgment  of  the  Court  is  given.  Hav- 
ing elected  to  discontinue  his  action,  the  question  is, 
whedier  the  defendant  is  not  entitled  to  the  costs  of  that 
trial  in  which  the  plaintiff  has  failed.  It  is  submitted, 
that  according  to  all  principles  of  equity  and  justice,  and 
according  to  t^e  express  language  of  the  statute  8  Eliz., 
c.  8,  the  defendant  is  entitled  to  the  costs  of  the  former 
trial ;  for  otherwise  an  unfair  advantage  would  be  gained 
by  the  plaintiff  from  his  discontinuance,  he  having,  by  so 
doing,  declared  that  he  has  no  cause  of  action.  The 
plaintiff  ought  not  to  be  allowed  to  acknowledge  himself 
in  the  wrong,  by  bringing  an  action  which  he  could  not 
sustain,  and  then  be  suffered  to  saddle  the  defendant  with 
the  burden  of  the  costs  of  that  trial.  The  case  of  Jack- 
son V.  Hallam  (a),  is  an  authority  to  shew  that  the  de- 
fendant is  entitled  to  the  costs  of  a  former  trial.  There 
the  plaintiff  having  obtained  a  verdict,  the  Court,  on  the 
application  of  the  defendant,  granted  a  new  trial,  on  the 
ground  that  the  Judge  had  misdirected  the  jury  in  point 
of  law,  but  the  rule  for  a  new  trial  was  silent  as  to  costs. 
The  defendant,  without  going  to  trial,  gave  the  plaintiff  a 
cognovit,  and  the  Court  held  that  the  defendant  was  liable 
to  pay  the  costs  of  the  trial.  The  case  now  at  bar  is 
much  stronger  than  that  cited;  for  the  plaintiffs  having 
di&ontinued,  the  defendants  are  entitled,  as  of  right,  by 
Stat.  8  Eliz.y  c.  2,  to  the  costs  of  the  former  trial. 

L.  Adolphus,  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion,  that  this  rule  ought 
to  be  made  absolute.  Supposing  this  case  had  gone  to 
another  trial,  without  any  amendment  of  the  record,  and 
the  defendants  had  succeeded,  they  would  not  have  been 
entitled  to  the  costs  of  the  first  trial ;  but  if  the  plaintiffs 
had  succeeded,  they  would  have  been  entitled  to  the  costs 

(a)  2  B.  &  A.  317. 
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1826.        of  both  trials.    That  being  the  practice  whiob  prsTatlif  in 
this  Courts  it  seems  to  me  to  be  diflBicult  to  discov^  any 


Gray 


Cox. 


V.  reason  why  the  defendants  should  be  in  a  better  situation 

because  the  plaintiffs  do  not  think  proper  to  go  to  a  se- 
cond trial.  The  caiib  of  Hatoarth  y.  Samitelia),  is  aa^ 
authority  decidedly  against  the  defendants,  because  there 
it  was  held,  that  i£,  upon  setting  aside  a  yerdict  for  the 
plaintiff  the  costs  are  directed  to  abide  the  event,  and  then 
the  plaintiff  discontinues  the  action,  the  defendant  is  not 
entitled  to  the  costs  of  the  trial. 

Baylbt,  J. — I  am  of  the  siune  opinion.  It  is  a  settled 
rule,  and  has  been  held  over  and  over  again,  that  a  p^rty 
is  never  entitled  to  the  costs  of  the  trial  in  which  he  him- 
self fails.  That'  rule  is  to  be  collected  from  Trdawney  y. 
Thomas  (b),  and  Austen  v.  Gibbs  (c).  The  case  of  Houh' 
arth  V.  Samuel  is  directly  in  point ;  and  with  respect  to 
Jackson  v.  Hallamp  that  is  not  inconsistent  with  the  rule, 
because  that  was  decided  on  the  ground  that  the  plaintiff 
was  ultimately  entitled  to  the  costs  of  that  trial  upon 
which  he  ultimately  succeeded. 

The  other  Judges  concurred. 

Rule  absolute  {d)» 


(a)  1  B.  &  A.  566.  1  East,  109.     1  H.  B.  639.     6  T. 

(b)  1  H.B1.641.  R.  144.     10  East,  416.     1  Chit. 

(c)  8  t.  R.  619.  R.  19,  633.     1  Tidd,  508.    Doug. 
(<0  See  5  Burr.  2693.    3  T.  R.  438,  695. 

507.    6  T.  R.  71.     6  T.  R.  131. 
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Monday^ 

Marsh  v.  Hornb.  JI%8M. 

A-SSUMPSIT  agaiust  a  common  carrier,  for  not  safely      A  common 
carrying  and  delivering  goods.     Plea,  non  assumpsit.     At  Sw^en  pub- 
the  trial,  before  Abbott ^  C.  J.,  at  the  Lmdm  adjourned  Jjc  notice  that 
sittings  after  Michaelmas  term,  1823,  a  special  verdict  was  accountable  for 
found,  which  stated,  in  substance,  the  following  facts : —    *^®  low  of  any 

'  '  ^  parcel  above 

the  value  of  5/., 

The  defendant  was,  before  and  on  the  21st  January,  ^^^^^ 
1823,  the  proprietor  of  a  stage-coach^  for  the  conveyance  accordingly,  is 
of  passengers  and  goods  for  hire,  from  London  to  Bath,  the  loss  o/a 
Before  that  day,  and  while  he  was  proprietor  of  the  coach,  pwcel  worth 

.  .     more  than  5/^ 

the  defendant  published  an  advertisement,  and  gave  public  delivered  to 
notice,  that  he  would  not  hold  himself  accountable  for  any  ^'™  ^y  *  P«'- 

^   son  informed  of 

parcel  above  the  value  of  S/.,  if  lost,  or  damaged,  unless  his  notice,  and 
the  same  should  be  entered  as  such,  and  paid  for  accord-  h^^^^th^t 
iugly,  when  delivered  to  him.     On  the  21st  January,  at  any  demand 
two  different  times  of  the  day,  the  plaintiff  delivered  to  riaffe,  although 

the  defendant,  two  boxes,  containing  silk  eoods  of  the  ^^  ^^  ^^^  ^^ 

such  accept- 

value  of  226/.  35.  8  J.,  to  be  conveyed  by  the  defendant,  ance  he  knew 
by  his  coach,  from  London  to  Bath,  and  there  to  be  deU-  J'^f  J^^f 
vered  to  the  plaintiff;  and  until  so  delivered,  to  be  kept  exceeded  5/. 
by  the  defendant,  for  a  certain  reasonable  reward,  to  be 
therefore  paid  by  the  plaintiff  to  the  defendant;  which 
boxes  the  defendant  accepted  from  the  plaintiff,  for  those 
purposes.  The  plaintiff  paid  the  defendant  twopence  for 
each  of  the  boxes,  for  the  booking.  At  the  time  when  the 
boxes  were  so  delivered  to,  and  accepted  by,  the  defendant, 
the  plaintiff  knew  that  the  defendant  had  published  such 
advertisement,  and  given  such  public  notice ;  and  the  de* 
fendant  knew  that  each  of  the  boxes,  with  its  contents^ 
was  of  a  value  exceeding  6/. ;  but  neither  of  them  was 
entered  by  the  plaintiff  as  being  of  such  value,  nor  paid 
for  accordingly :  nor  was  any  such  entry  or  payment  re- 
quired by  the  defendant.  The  defendant  did  not  safely 
convey  or  deliver  the  boxes ;  but  they,  and  their  contents. 
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were,  during  the  progress  of  the  coach,  on  its  journey  to 
Bath,  lost,  or  stolen  from  the  hind  boot  of  the  coach, 
wherein  they  had  been  placed  by  the  defendant,  but  with- 
out their  being  exposed  to  any  greater  than  ordinary  risk. 

R.  Bayly y  for  the  plaintiff.  Originally,  and  by  the  com- 
mon law,  carriers  were  liable  for  all  losses,  except  those 
occasioned  by  the  act  of  God,  or  the  king's  enemies. 
Latterly,  notices,  limiting  the  liability  of  carriers,  have 
been  introduced  by  themselves,  and  have  been  favoured  by 
courts  of  law,  for  the  purpose  of  protecting  them  from 
frauds  by  the  owners  of  goods.  These  notices,  however, 
have  at  length  been  perverted  by  the  carriers,  into  shields 
of  protection  against  the  consequences  of  their  own  fraud 
or  negligence.  Where  a  carrier  has  been  guilty  of  gross 
negligence,  it  is  cleat  that  such  a  notice  will  not  protect 
him.  Beck  r.  Evans  {a)  ;  and  the  opinion  there  expressed 
by  Le  Blanc,  J.,  that  the  notice  would  not  apply  to  cases 
where  the  goods  were  of  a  large  bulk,  and  of  a  known 
quality,  so  that  their  value  must  be  apparent,  seems  to 
have  been  acted  upon  by  Lord  Ellenboroughy  in  Wilson  v. 
Freeman  (6)#  Where  the  price  for  the  carriage  of  the 
goods  is  to  be  paid  on  the  delivery  of  them  to  the  carrier^ 
,the  notice  may  apply;  but  where  it  is  to  be  paid  on  the 
delivery  of  the  goods  to  the  consignee,  it  cannot.  The 
contract  in  this  ca^e  was  of  the  latter  description,  and  is 
so  found  by  the  special  verdict.  The  notice,  therefore^ 
cannot  apply  to  this  case,  because  the  terms  of  it  are,  that 
the  carrier  will  not  be  accountable  for  the  goods,  unless 
•they  are  entered,  and  paid  for,  accordingly;  and  here 
nothing  was  to  be  paid  for  the  goods  until  the  end  of  the 
journey.  The  carrier,  in  this  case,  was  to  have  a  reason- 
able reward.  Was  that  a  fixed  or  an  uncertain  sum  ?  If 
it  was  a  fixed  sum,  he  was  bound  to  carry  and  deliver 
safely  for  that  sum.     If  it  was  an  uncertain  sum,  he  was 


(a)  16  East,  244. 


ili)  3  Camp.  527. 
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to  have  a  fair  remuneration,  according  to  the  value  of  the  1826. 
goods.  In  either  case  he  was  bound  to  carry  and  deliver 
safely.  By  accepting  the  goods,  the  carrier  undertook  to 
carry  them  from  London  to  Bath,  and  to  deliver  them  at 
Bath ;  and  as  he  knew,  at  the  time  of  his  acceptance, 
that  the  goods  were  worth  more  than  5/.,  and  did  not  re- 
^  quire  to  be  paid  for  them  according  to  their  value,  he 
waived  the  benefit  of  his  notice.  The  only  principle  upon 
which  he  was  to  have  a  reasonable  reward,  was  his  under- 
taking safely  to  carry  and  deliver  the  goods ;  and  he  can- 
not now  be  permitted  to  say,  that  though  he  did  undertake 
to  carry  them,  he  did  not  undertake  to  deliver  them. 

Curwood,  contr^.  The  original  common  law  liability  of 
the  carrier  has  been  truly  described  ;  but  it  is  now  clearly 
settled,  that  he  may  limit  his  liability  by  public  notice : 
and  in  this  case  he  has  done  so.  He  has,  therefore,  made 
a  special  contract ;  and  if  that  contract  has  been  rescinded, 
it  most  have  been  either  by  words  or  acts.  Here  there 
are  clearly  no  words  sufficient  to  rescind  the  contract; 
and  as  to  acts,  the  acceptance  of  the  goods  under  the  cir- 
cumstances stated  in  the  special  verdict,  was  not  an  act  in 
any  degree  inconsistent  with  the  notice.  The  carrier  does 
not,  by  his  notice,  refuse  to  carry  parcels  of  greater  value 
than  51,,  but  only  to  insure,  or  be  accountable  for  them ; 
therefore,  his  knowing,  at  the  time  he  accepts  it,  that  a 
parcel  is  worth  more  than  5/.,  is  no  waiver  of  the  notice : 
and,  indeed,  unless  the  real  value  is  stated  at  the  time,  no 
contract. at  all  can  be  made  consistent  with  the  notice. 
But  the  plaintiff  is  bound  by  his  knowledge  of  the  terms 
of  the  notice.  In  Gibbon  v.  Paynton  (&),  it  was  said,  by 
Yates,  J.,  **  If  the  plaintiff  was  apprised  of  the  defendant's 
advertisement,  that  might  be  equivalent  to  personal  com- 
mmiication  of  the  carrier's  refusal  to  be  answerable  for 
money  not  notified  to  him :"    and  in  Tyly  v.  Mortice  (6), 

(«)  4  Barr.  S398.  (6)  Carth.  485.    See  Buller's  N.  P.;  371. 
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1826.  where  400/.,  sealed  up  in  a  bag,  was  delivered  to  a  carrier; 
and  he  was  told  that  it  contained  only  200/.,  he  was  held 
answerable  for  the  200/.  only,  because  his  reward  was 
commensurate  with  that  sum  only. 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  deUvered  by 

Abbott,  C.  J.,  who,  after  stating  the  nature  of  the 
action,  and  the  facts  detailed  in  the  special  verdict,  thus 
proceeded.  Upon  these  facts,  it  Mras  contended,  on  the 
part  of  the  plaintiff,  that  the  defendant,  knowing  that  the' 
value  of  the  goods  exceeded  5/.,  was  bound  to  demand  the 
payment  of  the  insurance ;  and  having  omitted  to  do  so, 
must  be  considered  as  having  waived  the  benefit  of  his 
notice ;  that  it  would  be  an  inconsistency  to  allow  a  carrier 
to  accept  goods  for  the  purpose  of  carriage,  and  yet  to  say, 
that  he  was  not  responsible  if  he  did  not  carry  them :  and 
that,  as  the  price  of  the  carriage  in  this  case  was  to  be 
paid  only  on  the  delivery  of  the  goods,  the  defendant 
might  then  have  received  a  reasonable  remuneration  for 
his  labour  and  risk.  We  are,  however,  of  opinion,  that 
there  is  no  such  inconsistency  as  that  suggested.  A  carrier 
may  undertake  to  put  goods  in  a  course  for  conveyance  aiid 
delivery,  and  at  the  same  time  declare  that  he  will  not  be' 
accountable  for  their  loss.  The  argument  set  up  on  the 
part  of  the  plaintiff  would  entirely  defeat  the  notices 
given  by  carriers,  which  have  now  obtained  in  practice  for 
many  years,  and  have  been  supported  by  numerous  deei* 
sions.  Looking  at  the  notice  given  in  this  case,  we  think 
the  defendant  could  not,  upon  the  delivery  of  the  goods,' 
have  maintained  an  action  for  any  sum  beyond  the  rea* 
sonable  charge  for  carriage,  exclusive  of  his  liablity  for  a 
loss  upon  the  increased  value.  With  respect  to  the  first 
point  raised  in  argument,  it  may  with  equal  truth  be  said, 
that  the  plaintiff,  who  was  aware  of  the  defendant's  notice. 
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and  elected  not  to  comply  with  its  conditions^  constituted         1826. 
himself  his  own  insurer,  as  that  the  defendant,  who  knew 
that  the  value  of  the  goods  exceeded  5/.,  and  did  not  require  v. 

payment  accordingly,  nevertheless  undertook  to  be  respon-  "orwe. 
sible  for  the  goods,  and  to  indemnify  the  plaintiff  to  their 
fall  amount.  In  this  respect  the  present  case  is  essentially 
different  from  that  of  Wihon  v.  Freeman  (a),  cited  in  ar- 
gument, because,  there  the  carrier  not  only  knew  that  the 
goods  were  of  more  than  ordinary  value,  and  liable  to  in- 
jury, and  was  informed  that  he  might  charge  what  he 
pifased,  but  he,  in  fact,  declared  his  intention  to  make  a 
more  than  ordinary  charge,  for  the  carriage  of  them.  It  is, 
however,  desirable  to  notice  two  cases,  which  are  authori- 
ties in  favour  of  our  decision  in  the  present.  The  first  is 
Harris  v.  Packwood{b).  The  goods  in  that  case  were  silk, 
and  the  carrier  had  published  an  advertisement,  stating 
that  his  charge  for  the  carriage  of  silk  goods  was  9s.  4d, 
per  cwLf  though  for  ordinary  goods  he  charged  only  6s. 
per  cwL  His  advertisement  was  similar  to  that  published 
by  the  present  defendant,  and  he  was  held  to  be  protected 
by  it.  It  did  not,  indeed,  distinctly  appear  in  that  case, 
that  the  carrier  knew,  at  the  time  the  parcel  was  delivered 
to  him,  that  it  contained  silk,  but  the  fact  can  scarcely  be 
doubted ;  because  the  parcel  was  to  be  delivered  at  Coven- 
try, where  the  plaintiff  lived,  and  the  defendant  had  sent 
him  a  copy  of  his  notice  there.  It  was  also  held  there, 
that  it  did  not  lay  on  the  defendant  to  prove,  affirmatively, 
that  he  had  used  reasonable  care ;  but  that  it  was  incum- 
bent on  the  plaintiff  to  prove  that  the  defendant  had  been 
guilty  of  negligence.  The  second  case  is  that  of  Levi  v. 
Waterhouse  (c).  There  it  was  proved,  that  a  servant  of  the 
carrier,  to  whom  the  parcel  was  delivered,  knew  that  its 
value  exceeded  5/. ;  but  it  was  held,  by  Gibbs,  C.  J.,  that 
the  mere  knowledge  of  the  value  did  not  take  the  case  out 
of  the  general  rule ;  and  his  opinion  was  confirmed,  after 

(a)  3  Caknp.  527.  (c)  1  Price,  280. 

ib)  3  Taunt.  264. 
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argument,  and  deliberation,  by  the  court  of  Exchequer. 
For  these  reasons,  and  upon  these  authorities,  we  are  of 
opinion  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Monday, 
May  Sth. 


The  King  v.  Haythorne. 


Where  the      X  HIS  was  a  rule  calling  upon  the  defendant  to  shew 

commons  by  ...  • 

petition  pray-  cause  why  an  information,  in  the  nature  of  a  quo  war- 
Uiat  a^charter  '^^"^^>  should  not  be  filed  against  him,  to  shew  by  what 
made,  and  the  authority  he  claimed  to  be  mayor  of  the  city  and  county  of 
by  granted,  to  ^^  Bristol,  The  affidavits  sworn  on  the  part  of  the  relator 
a  corporation,  disclosed  the  following  facts : — ^The  city  of  Bristol  is  an 
firmed  in  par-  ancient  city,  having  divers  liberties  and  privileges,  but  is 
hament;  and  j^q^  ^  corporation  by  prescription.  Edw.  1,  by  charter, 
wered,  thatit  dated  Westminster,  28th  March,  28th  of  his  reign,  con- 
wid  amedin   ^"^^^  former  charters  granted   by  Hen.  3,  and  further 

granted  to  the  burgesses  of  Bristol,  that  they  and  their 
successors,  burgesses  of  the  same  town,  as  often  as,  and 
whensoever,  they  should  chuse  their  mayor,  time  of  war 
only  excepted,  should  present  him  to  the  constable  of  the 
castle  of  the  town,  to  be  admitted,  and  not  at  the  Exche- 
quer. That  charter  was  accepted  by  the  burgesses,  and 
was  confirmed  by  Edw.  2,  15th  of  his  reign,  and 
Edw.  3,   5th  of  his  reign.     By  another  charter,  dated 

cordinsrly  i—^ 

Held,  that  this  Woodstock,  8th  August,  47   Edw.  3,   reciting,   that  by 

proceeding  in  charters,  as  well  of  his  predecessors,  kings  of  England, 

was  not  an  act  which  he  had  confirmed,  as  of  his  own,  divers  liberties 

so  as'toTr^^'  ^^^  acquittances  had  been  granted  to  the  burgesses  of  the 

vent  the  king 

from  granting  to  the  corporation  a  new  charter,  varying  the  mode  of  election  of  their 

officers  provided  by  the  former  charter. 

Where  a  charter  released  to  a  corporation  the  power  of  remoyine  their  members, 
which  a  former  charter  had  reserved  to  the  crown,  and  released  also  all  causes  of  com- 
plaint against  the  corporation  for  non-compliance  with  the  terms  of  the  former  chuter : 
— Held,  that  the  second  charter  could  not  be  taken  to  have  been  founded  upon  the  fint, 
and  that  the  first  charter  being  void,  would  not  therefore  avoid  the  second. 


parliament, 
that  the  liber- 
ties in  the  pe- 
tition menti- 
oned, should 
be  confirmed 
under  the 
king's  great 
seal — and  the 
charter  was 
confirmed  by 
the  king  ac- 
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town  of  Bristol,  their  heirs  and  successors,  for  ev^r ;  and  i826. 
that  at  the  petition  of  the  mayor  and  commonalty,  also  re- 
cited,  his  majesty  granted,  and  by  his  said  charter  con- 
firmed, for  himself  and  his  heirs,  to  the  burgesses,  their  Hatthorwe. 
heirs  and  successors,  for  ever,  that  the  city  of  Bristol,  with 
its  suburbs  and  precincts  of  the  same,  according  to  its  / 
metes  and  bounds,  as  they  are  limited,  should  be  in  future 
for  ever  separated,  and  in  all  respects  exempted  from  the 
counties  of  Gloucester  and  Somerset,  both  by  land  and  by 
water,  and  should  be  a  county  of  itself,  called  the  county 
of  Bristol ;  and  that  the  burgesses,  their  heirs  and  suc- 
cessors, for  ever,  should  have,  within  the  town  and  su- 
burbs, and  their  precincts,  by  metes  and  bounds,  as  they 
were  limited,  the  liberties  and  acquittances  thereunder 
written,  and  should  fully  use  and  enjoy  them ;  t .  e.,  among 
others,  that  every  mayor  of  the  town  of  Bristol,  as  soon 
as  he  should  be  elected,  should  be  the  escheator  of  his  ma- 
jesty;  and  also  that  the  burgesses,  their  heirs  and  succes- 
sors, for  ever,  should  have  all  other  the  liberties  and 
acquittances  then  before  granted  to  them,  as  well  by  his 
majesty's  predecessors  as  by  himself,  and  also  all  other 
their  customs  and  profits  thence  arising.  This  charter 
contained  no  directions  as  to  the  mode  of  electing  the 
mayor.  By  letters  patent,  dated  Westminster,  1st  Sep- 
tember, 47  Edw.  3,  reciting  the  last  mentioned  charter, 
that  king  appointed  and  commanded  a  perambulation 
between  the  county  of  Bristol  and  its  precincts,  as  well 
by  land  as  by  water,  and  the  counties  of  Gloucester  and 
Somerset,  A  perambulation  of  the  county  of  Bristol,  with 
its  metes  and  bounds,  was  had,  and  a  return  thereof  made 
into  Chancery,  and  the  perambulation  exemplified.  By 
an  act  of  47  Edw.  3,  the  said  charter,  and  all  and  sin- 
gular the  grants,  liberties,  acquittances,  and  things 
therein  specified  and  contained,  and  the  perambula- 
tion exemplified  by  the  letters  patent,  were  ratified  and 
confirmed  to  the  burgesses  of  Bristol  and  their  successors; 
which  act  has  never  been  repealed,  but  still  continues  in 
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1826.        force.    At  the  time  of  the  granting  of  the  charter^  and  the 
J^^^'      passing  of  the  act,  one  of  the  liberties,  privileges,  and  cos- 
17.  toms  of  the  town  of  Bristol,  was  (according  to  the  de- 

Hatthokvb.  pQ||QQ^>g  iafonnationand  beUeO*  that  the  borgesses  shooU 
every  year  chuse  from  among  themselves,  a  burgess,  to  be 
mayor.  Before  the  granting  and  confirmation  of  the 
charter,  there  was  no  common  council  distinct  from  the 
burgesses.  By  charter,  dated  5th  July,  34  Hen.  8, 
Bristol  was  made  a  city.  In  4  Hen.  6,  the  charter  and 
former  act  of  parliament  were  recognised  by  parliament 
In  25  Car.  2,  certain  of  the  members  of  the  corporatiim  of 
BriHol  attempted  to  surrender  to  his  majesty  the  rights 
and  privileges  of  Bristol,  but  such  surrender  was  never 
enrolled  of  record.  By  letters  patent,  dated  2d  June,  36 
Car.  2,  that  king  granted  that  the  citizens  and  inhabitants 
of  Bristol  should  be  a  body  pdiitic  and  corporate,  by  the 
name  of  the  mayor,  burgesses,  and  commonalty  of  the  city 
of  Bristol.  That  charter  vested  the  right  of  electing  the 
mayor  and  sheriffs  in  the  common  council:  and  reserved  to 
the  king  a  power  of  removing  the  mayor,  recorder,  or  any 
of  the  aldermen,  or  the  sheriffs,  or  any  one  or  more  of  the 
common  council,  or  the  common  clerk,  steward,  or  coro- 
ners of  the  city.  By  a  proclamation  of  4  Jac.  2,  reciting 
that  his  majesty  was  resolved  to  restore  all  his  cities  to  the 
same  state  as  they  were  in  before  any  surrender  of  their 
charters,  it  was  declared,  that  corporations  whose  deeds 
of  surrender  were  not  enrolled,  or  judgment  entertd 
against  them,  and  the  mayor,  bailiffs.  Sic.,  and  the  mem- 
bere  respectively,  should,  upon  the  publication  thereof, 
take  upon  themselves  to  act  and  proceed  as  a  body  politic 
That  proclamation  was  acted  upon  by  the  mayor,  bur- 
gesses, and  commonalty  of  Bristol,  and  the  surrender 
cancelled  by  the  king.  The  common  council  of  the  dtj 
of  Bristol,  acted  upon  the  charter  of  36  Car.  2,  or  some 
subsequent  charter,  which,  if  there  was  any  such,  the  de- 
ponent, a  burgess,  believed  to  be  void  in  this  respect.  The 
deponent  received  no  notice  at  any  time,  before,  or  on  the 
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29th  September^  1825,  to  attend  on  that  or  any  other        i8fl<s. 

previous  day,  for  the  election  of  a  mayor,  for  the  year  then 

ensuing ;  and  he  believed  that  no  such  notice  was  given  to 

any  of  the  burgesses,  for  such  purpose,  except  to  certain    Haythobhe. 

select  bodies  of  the  corporation,  consisting  of  the  mayor, 

aldermen,  and  copmon  council,  amounting  together  to 

about  43  persons.    At  a  meeting  of  those  select  bodies, 

the  defendant  was  elected  mayor,  and  all  buigesses,  except 

thooe  select  bodies  and  their  officers,  were  excluded  from 

being  present,  or  voting  at  the  election. 

The  affidavits  in  answer  to  the  rule  were  made  by 
the  chamberlain  of  the  city  and  county  of  Bristoly 
who  had  the  custody  of  the  charters  and  other  do- 
cuments belonging  to  the  corporation,  and  by  the  deputy 
keeper  of  the  records  in  the  Tower,  to  whom  those  char- 
ters and  documents  had  been  delivered  for  examination ; 
and  they  disclosed  the  following  facts.  By  charter  of 
9th  Anne,  that  queen  granted  to  the  mayor,  burgesses, 
and  commonalty  of  the  city  of  Bristol,  among  other  things, 
that  there  should  be  out  of  the  better  and  more  discreet 
citizens  40  persons  besides  the  mayor,  who  should  be 
the  common  council,  and  that  as  often  as  it  should 
happen  that  any  mayor,  recorder,  sherifis,  common  coun- 
cilmen,  common  clerk,  steward  of  the  court  of  the  sherijOTs 
of  the  county  of  Bristoly  or  coroners  of  the  city,  should 
die,  or  be  removed,  or  go  out  of  office,  or  that  any  election 
of  thoee  officers,  or  of  any  one  or  more  of  the  same  should 
thereafter  be  vacated  or  rendered  ineffectual  by  incapacity, 
or  refusal,  or  any  other  means,  that  then,  and  in  every 
such  case,  another  fit  person  should  be  duly  elected 
from  time  to  time  by  the  common  council,  or  by  the 
greater  part  of  the  same,  into  those  offices  respectively, 
and  should  be  sworn  by  the  mayor,  or  by  such  other 
person,  at  such  time  and  in  such  place  and  manner,  as 
had  been  used  and  accustomed  in  the  said  city  in  thai 
rtMpect  for  the  space  of  forty  years  then  last  past.    By 
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1826.         another  clause  of  that  charter,  the  queen  released  to  the 
Jr^'jT^       mayor,  burgesses,  and  commonalty  of  the  city  of  Bristol, 
V.  and  their  successors,   all  power  and    authority  resenred 

Uatthorne.  ^  jj^jjjg  Charles  the  Second,  by  his  letters  patent,  dated 
2d  June,  36th  of  his  reign,  concerning  the  signifying  the 
royal  approbation  of  the  mayor,  &c.,  and  all  power  re- 
served of  removing  the  mayor  and  other  officers,  or  any  of 
the  common  council.  This  charter  was  accepted  by  the 
mayor,  burgesses,  and  commonalty  of  the  city  of  Bristol^ 
and  has  ever  since  been  acted  upon,  and  the  uniform  and 
constant  practice  and  usage  has  been,  that  on,  8cc.,  in  every 
year,  the  mayor,  aldermen,  sheriffs,  and  commdh  council, 
meet  in  the  GuildhaU,  to  elect  the  mayor  and  sheriflb  for  the 
year  ensuing,  when  the  mayor  for  the  time  being  proposes 
one  of  the  common  council  to  be  the  new  mayor;  the 
aldermen  and  sheriffs  propose  another  of  the  common 
council;  and  the  residue  of  the  common  council  propose  a 
third;  and  one  of  the  three  so  proposed,  who  has  the 
greatest  number  of  voices  of  the  whole  of  the  common 
council,  is  declared  elected.  From  die  year  1698,  the 
books  of  the  corporation  contain  a  regular  series  of  entries 
of  the  elections  of  the  mayor  for  each  year,  from  which  it 
appears  that  during  the  whole  of  that  period  the  elections 
were  made  by  the  common  council  in  the  mode  above 
stated.  Before  the  commencement  of  that  series,  there 
are  some  entries  of  elections  of  mayors  in  the  reigns  of 
Henry  6th  and  Henry  7th,  by  which  it  appears  that  all 
the  elections  of  mayors  were  by  the  common  council 
exclusively ;  and  there  is  no  entry  in  any  of  the  books, 
papers,  or  documents  of  die  corporation,  of  any  elections 
of  mayors  by  any  other  persons  than  the  common  council, 
nor  have  the  burgesses  and  commonalty  ever  exercised,  or 
claimed  to  exercise,  any  right  of  interference  in  the  elec-> 
tions  of  mayors.  According  to  the  opinion  and  belief  of 
the  deputy  keeper  of  the  records  in  the  Tower,  founded 
upon  the  examination  of  the  books,  documents  and  papers 
delivered  to  him  by   the  chamberlain  of  Bristol,  it  ap* 
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peared  that  the  corporation  of  Bristol  was  a  corporation         1826. 
by  prescription,  and   that   before   the    charter  of  47th 
JEdward  3,  there  was  a  mayor  and  common  council  in      '    v. 
the  corporation.      The  earliest  entry  of  an  election  of  Haythorhb. 
mayor  in  the  books  of  the  corporation  is  in  the  reign  of 
JHenry  6th.    One  of  the  entries  of  the  election  of  mayor 
in  the  reign  of  Henry  6th,  states,  that  ''  Robert  Sturmy, 
Chat  time  mayor,  J.  B.,  J.  S.,  &c.,  with  all  the  notable 
persons  of  the  whole  common  council  of  the  town  of 
Bristol,  assembled  in  their  council  house,  and  by  their 
Tight,  discreet,  and  sad  advisements  chose  R.  H.  U)  be 
s^yor  during  the  next  year  coming.     Which  mayor,  and 
wHl  the  notable  persons  aforesaid,  after  the  said  election 
^one,  enacted  and  established  the  ordinances  that  follow," 
Sec.     The  petition  exhibited  in  parliament  by  the  com- 
mons to  the  king,  in  the  47th  Edward  3,  was  as  follows. 
**  Please  our  lord  the  king  of  his  good  and  especial  grace, 
to  grant  that  your  gracious  charter  made  to  your  lieges 
burgesses  of  your  town  of  Bristol,  containing  that  the 
said   town  with  the  suburbs  and  precincts  thereof  shall 
be     a  county    by ,  itself,    and    the    franchises    by  you 
granted  to  your  said  burgesses  by  the  same,  shall  be 
by  you  ratified  and  confirmed  in  this  present  parliament, 
together  with  the  perambulation  thereof  made  by  your 
commission,  and  returned  into  your  Chancery,  of  the  said 
precincts  and  of  the  bounds  thereof,  and  the  commons 
pray  that  this  bill  be  confirmed  in  the  present  parliament.'' 
The  answer  was  as  follows.     "  It  is  assented  and  agreed 
in  parliament,  that  the  charter,  franchise,  and  perambula- 
tion whereof  this  bill  makes  mention,  be  ratified,  approved, 
and  confirmed  to  the  free  burgesses  of  the  town  of  Bristol, 
and  to  their  heirs  and  successors,  under  the  king*s  great 
seal.**    After  this  petition  and  answer,  Edward  3,  by  an 
inspeximus  charter,  reciting  the  former  charter,  which 
separated  the  town  of  Bristol,  with  the  suburbs  and  pre- 
cincts, from  the  counties  of  Gloucester  and  Sopierset,  and 
the  letters  patent  which  exemplified  the  perambulation 
of  the  metes  and  bounds  of  the  county  of  Bristol,  re- 
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turned  into  Chancery ;  by  the  assent  and  agreement  of  the 
j^^^jgQ     prelates,  nobles,  great  men  and  commonalty  in  parliament, 
V-  ratified,    approved,  and  confirmed    to  the  burgesses  of 

Bristol,  their  heirs  and  successors,  for  ever,  as  well  the 
said  recited  charters,  and  all  and  singular  the  grants, 
liberties,  acquittances*  and  things  contained  therein,  as 
the  said  perambulation  exemplified  as  aforesaid.  The 
grant  is  in  these  words.  ''  We,  by  the  assent  and  agree- 
ment of  the  prelates,  nobles,  great  men,  and  commonalty, 
being  in  our  parliament  called  together  at  Westminster,  on 
the  morrow  of  Saint  Edrnwid  last  past,  do,  for  us  and  our 
heirs,  by  virtue  of  these  presents,  ratify,  approve,  and  con* 
firm  for  ever,  to  the  said  burgesses  of  Bristol,  and  to  their 
heirs  and  successors,  as  well  our  said  charter  and  all  and 
singular  the  grants,  liberties  and  acquittances,  and  .all 
other  things  contained  and  specified  in  the  same  charter, 
as  the  said  perambulation  exemplified  by  our  letters  patent 
aforesaid,  concerning  the  metes  and  divisions  so  made 
between  the  aforesaid  counties  of  Gloucester,  and  SomersH, 
and  the  said  county  of  Bristol,  or  the  borders  and  bounds, 
and  those  letters,  and  all  and  singular  the  things  con- 
tained in  those  letters,  as  our  charter  and  letters  afcuresaid 
more  fully  testily.  In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.  Witness  ourselves  at 
Westminster,  on  the  20th  day  of  December,  in  the  47th 
year  of  our  reign." 

Copley,  A.  G.,  Scarlett,  W.  E.  Taunton,  Ludlow,  and 
G.  R.  Cross,  shewed  cause.  This  rule  must  be  dis- 
chatted.  It  was  obtained  on  two  grounds : — ^first,  that 
the  defendant  having  been  elected  pursuant  to  the  void 
charter  of  35  Charles  2,  has  no  right  to  retain  his  office  ^ 
and  second,  that  the  charter  of  47  Edward  3,  conferring 
the  right  of 'election  on  the  mayor  and  commonalty,  having 
been  confirmed  by  parliament,  could  not  be  altered  by  any 
subsequent  i^harter,  so  as  to  transfer  the  right  to  the  com- 
mon council,  as  a  select  body.  The  first  objection  does  not 
require  either  argument  or  authorities  to  refute  it ;  it  is 
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eompletety  answered  by  the  affidavits  filed  on  the  part  of        ^  soo- 
the defendant;  which  clearly  shew  that  the  election  took     j^^  j^jj^^ 
place,  not  under  the  provisions  of  the  charter  of  36  Charles  ^• 

2,  bat  under  the  provisions  of  the  charter  of  9  Anne,  and 
conformably  to  the  usuage  and  practice  which  has  pre- 
vailed in  the  corporation  from  the  year  1598,  down  to  the 
present  time.  With  respect  to  the  second  objection^  it  is 
assumed,  that  prior  to  the  charter  of  47  Edward  3,  the 
right  of  election  was  in  the  commonalty ;  but  the  affidavits 
before  the  Court  furnish  no  proof  of  that  fact.  It  rests  en- 
tifely.upon  surmise  and  assertion,  fiut  even  if  there  were 
any  documents  in  existence  apparently  authorising  that 
assumption,  still  the  long  and  undeviating  usage  and 
practice  which  have  been  adopted  in  the  regulation  of  the 
dectkm  of  the  corporate  officers,  would  be  amply  sufficient 
to  countervail  tiny  inference  arising  from  early  records  to 
the  contrary.  The  effect  attempted  to  be  given  to  the 
charter  of  47  Edward  3,  and  the  act  of  pcu-liament  relating 
thereto,  is  not  warranted  by  the  instruments  themselves. 
That  charter  is  perfectly  silent  as  to  the  mode  of  electing 
the  mayor,  and  other  corporate  officers ;  and,  therefore, 
throws  no  light  upon  the  present  question  :  but  even  if  this 
were  not  so,  the  act  of  parliament  does  not  go  to  confirm 
that  charter,  with  respect  to  any  of  the  rights  of  election. 
The  town  of  Bristol  having  been  constituted  a  county,  and 
a  commission  having  been  issued  to  ascertain  its  metes 
and  bounds,  the  act  of  parliament  veas  passed  to  confirm 
those  metes  and  bounds,  and  to  enable  the  crown  to  grant 
another  charter  under  the  great  seal,  confirming  the  former 
charter,  and  the  new  jurisdiction  and  privileges  proposed 
to  be  given  to  the  town  upon  its  becoming  a  county.  The 
object  of  the  act,  therefore,  was,  not  to  diminish  or  limit 
the  prerogative  of  the  crown,  but  to  enable  the  king  to 
confirm  under  his  great  seal  the  more  extended  privileges 
of  the  corporation.  The  present  case  is  perfectly  distin- 
guishable from  that  of  Rex  v.  Miller  (a),  which  wilLdoubC- 

(a)  6  T  R.  268. 
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1826.        less  be  relied  on  by  the  other  side.     The  point  there  decided 
.j^J^^      was,  that  the  constitution  of  a  corporation,  as  settled  by  an 
V'  act  of  parliament,  cannot  be  varied  by  the  acceptance  of  a 

subsequent  charter,  inconsistent  with  it.  In  that  case,  dis- 
putes having  arisen  as  to  the  rights  of  election  in  the  corpo- 
ration of  Northampton ;  in  order  to  put  an  end  to  them^  an 
act  of  parliament  was  passed  in  the  reign  of  Henry  8,  re- 
citing those  disputes,  and  providing  a  particular  mode  of 
election  in  future.  In  that  case,  ther^ore,  the  right  of  elec- 
tion was  expressly  created  and  defined  by  an  act  of  parlia- 
ment, and  could  only  be  altered  by  the  same  authority.  The 
present  case  stands  upon  a  totally  different  footing,  because 
the  act  of  parliament  leaves  the  prerogative  of  the  crown 
untouched,  and  was  passed  exclusively  for  the  purpose  of 
converting  the  town  of  Bristol  into  a  county.  With  re- 
spect to  the  charter  36  Charles  2 ;  even  assuming  it  to  be 
void  in  the  first  instance,  in  consequence  of  the  supposed 
surrender  on  which  it  was  founded  not  having  been  en- 
rolled ;  still,  it  was  confirmed  in  the  fullest  possible  man- 
ner by  the  charter  of  9  Anne,  which  clearly  had  the  effect 
of  setting  it  up,  so  far  as  it  was  not  inconsistent  with  the 
latter  charter.  Upon  these  grounds,  it  is  submitted  that 
the  Court  will  not  interfere  to  disturb  the  mode  of  election 
which  has  prevailed  so  long  in  this  important  corporation. 

Wilde,  Serjt.,  Merewether,  Tindal,  and  Bompas^  con- 
trol. The  affidavits  do  not  furnish  an  answer  to  this  appli- 
cation. By  the  charter  of  28  Edward  1,  the  burgesses 
are  directed,  so  often  as  they  elect  a  mayor,  to  present  him 
to  the  constable  of  the  castle :  from  which  it  seems  clear, 
that  at  that  time  the  election  of  mayor  was  by  the  bur- 
gesses at  large,  and  not  by  any  select  body.  From  that 
time  down  to  the  47  Edward  3,  it  is  not  contended  that 
any  alteration  tbok  place  in  the  mode  of  election  ;  but  by 
charter  of  the  latter  date,  the  city  of  Bristol  was  consti- 
tuted ^  county  of  itself.  That  charter,  and  all  the  then 
existing  rights  and  privileges  of  the  corporation,  were  after- 
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wards  confirmed  by  that  which  the  relators  contend  was^ 
properly  speakings  an  act  of  parliament ;  but  which  the  TheiT^ 
defendant  insists,  was  a  mere  personal  act  of  the  crown,  _  v. 
unconnected  with  the  legislature.  The  prayer  of  the  peti- 
tion was,  that  the  king  would  confirm  the  charter  ^*  in  that 
present  parliament :"  the  answer  of  the  king  was,  that  it 
was  assented  and  agreed,  *^  in  parliament/'  that  the  charter 
shoald  be  confirmed :  and  it  was  afterwards  in  fact  con- 
firmed **  by  the  assent  and  agreement  of  the  prelates,  no- 
bles, great  men,  and  commonalty,  being  in  our  parliament 
called  together  J'  The  form  of  this  proceeding  was  certainly 
somewhat  different  from  that  of  modern  statutes ;  but 
looking  at  the  whole  of  it  together,  it  was  clearly  an  act  of 
the  legislature  jointly  with  the  king,  or,  in  other  words,  an 
act  of  the  king  in  parliament:  and,  consequently,  the  con- 
stitution of  the  corporation  having  been  then  settled  by  an 
act  of  parliament,  could  not  afterwards  be  altered  by  the 
royal  prerogative  alone,  or  by  any  authority  less  than  an 
act  of  parliament.  For  this  proposition.  Rex  v.  Miller  (a), 
is  an  express  and  decisive  authority.  But,  secondly,  even 
if  this  confirmation  of  the  charter  of  47  Edward  3,  did  not 
amount  to  an  act  of  parliament,  stiU  there  is  no  subsequent 
valid  charter,  authorising  that  mode  of  electing  the  mayor, 
which  has  of  late  years  been  adopted.  The  charters  of  36 
Charles  2,  and  9  Anne,  are  relied  upon  by  the  defendant ; 
but  neither  of  them  can  be  supported  as  a  valid  charter. 
The  former  being  founded  on  a  void  surrender,  was  for 
that  reason  itself  void  also ;  and,  consequently,  could  have 
no  operation  whatever  upon  the  customs  or  constitution  of 
the  corporation.  The  latter  was  granted  upon  the  assump- 
tion that  the  former  was  valid  and  binding,  for  it  is  almost 
exclusively  a  charter  of  confirmation ;  and  as  the  first 
charter  was  void,  the. queen  was  deceived  in  that  respect; 
and  the  second  charter  being  granted  under  the  influence 
of  that  deception,  was  void  also.  But,  thirdly,  even  if 
the  charter  of  9  Anne  is  valid,  it  will  nevertheless  not 

(a)  6  T.  R.  268. 
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authorise  the  mode  of  election  adopted  in  the  case  of  the 
present  defendant.     By  that  charter,  the  election  is  to  be 
V.  *'  at  sach  times,  and  in  such  place  and  manner  as  had  bees 

used  and  accustomed  in  the  said  city  in  that  respect,  for 
the  space  of  40  years  then  last  past/'  By  the  charter  of 
36  Charles  2,  the  election  was  to  be  by  the  common  coun- 
cil ;  but  even  if  that  was  acted  upon  down  to  the  granting 
of  the  charter  of  9  Anne,  still  the  language  of  the  latter 
would  not  be  satisfied,  because  the  period  of  40  years  there 
limited,  would  extend  back  beyond  the  period  of  the  36 
Charles  2.  It  is  attempted  to  meet  this  difficulty  by  pro^ 
dncing  the  entries  in  the  corporation  books  in  the  reign  of 
Henry  6,  which  describe  the  election  of  mayor  to  have  been 
by  the  notable  men  of  the  common  council  assembled  in  tfie 
council  house ;  but  they  only  shew  the  designation  of '^coni^ 
mon  council"  to  have  been  then  known  and  used :  th^ 
by  no  means  go  (m  to  shew  that  any  common  council  was 
then  in  existence,  as  a  select  and  separate  body  from  Ae 
commonalty  at  large.  Without,  however,  going  further  into 
the  merits  of  the  case,  the  affidavits  on  both  sides  clearly 
shew,  that  there  are  questions  of  great  doubt  and  nicety 
connected  with,  and  arising  out  of,  the  constitution,  and 
customs  of  this  corporation ;  and,  therefore,  the  Court  will, 
according  to  their  constant  practice,  make  this  rule  abao« 
lute,  in  order  that  those  questions  may  be  tried  before  tbe 
proper  tribunal,  where  the  whole  case  may  undergo  a  fuller 
and  more  mature  deliberation  than  it  can  receive  on  a 
motion  like  the  present. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  It  is  not  now  a  controverted  fact,  that  as  far 
at  least  as  man's  memory  goes,  the  election  of  the  mayor 
of  the  city  of  Bristol  has  been  conformable  to  the  mode 
in  which  the  defendant  has  been  elected.  It  is  not  dis* 
tinctly  denied,  that  the  same  mode  of  election  has  pre^ 
vailed  ever  since  the  grant  of  the  charter  of  9  Anme;  and 
no  instance,  certainly,  has  been  shewn  of  a  different  mode  of 
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election  since  that  period.  But  it  is  said,  that  an  decticn  i836. 
under  the  statute  of  9  Anne,  cannot  be  good  for  two  rea- 
sons ;  firsts  because  that  charter  must  be  taken  to  be  dif-  v. 
f«rent  from  that  of  47  Edward  3,  and  that  the  parliament-  Hatthobke. 
ary  confirmation  of  that  king's  charter  had  the  effect  of 
presenting  the  crown  from  granting  any  subsequent 
charter,  varying  the  provisions  which  that  charter  con- 
tainedy  or  the  liberties  previously  enjoyed  by  the  city : — 
and  second,  because  the  charter  of  9  Anne  is  in  itself  void, 
on  the  supposition  that  the  queen  was  deceived  in  making 
her  grant,  by  reason  of  the  reference  made  in  it  to  the 
previous  charter  of  36  Charles  2,  which  was  also  void,  as 
being  founded  upon  a  surrender  which  was  invalid  for 
want  of  enrolment.  Now  I  will  consider  each  of  these 
grounds  separately.  The  proceedings  which  took  place  in 
the  47th  year  of  Edward  3,  we  have  from  the  parliament 
roll,  and  the  other  documents  before  us.  The  first  in 
point  of  date  is  the  charter  of  8th  August,  47  Edward  3, 
by  which  it  appears  that  monarch  granted  to  the  corpora- 
tion of  Bristol  various  liberties  and  privileges,  confirming 
Qie  former  liberties  and  privileges  of  the  town,  and  grant- 
ing also,  that  Bristol  should  from  thenceforth  be  a  county^ 
of  itself,  to  be  comprised  within  certain  metes  and  bounds. 
In  the  following  month  the  king  issued  a  commission  in 
wder  to  have  a  perambulation  to  ascertain  the  metes  and 
bounds  which  were  to  be  the  limits  of  the  county  of  the 
city.  After  that  commission  had  issued,  and  a  return  had 
been  made  thereto^  a  proceeding  took  place  in  parliament, 
which,  it  is  said^  is  itself  an  act  of  parliament,  confirma- 
tory of  all  that  had  been  previously  done  by  the  king  in 
the  months  o(  August  and  September;  and  the  effect  of 
which  was,  to  prevent  the  king  from  varying  the  customs, 
liberties,  and  privileges  confirmed  and  granted  by  the 
charter,  except  by  another  act  of  parliament.  Let  us  in- 
quire whether  such  an  effect  can  properly  be  given  to  this 
proceeding  in  pariiament.  It  begins,  as  many  acts  of  par- 
liament of  ancient  date  do,  in  the  form  of  a  petition  from 
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1826.         the  commons  to  the  king,  followed  by  an  answer  from  the 
Jr^^'        king.    The  commons  say,  "  may  it  please  our  lord  the 
V.  king,  of  his  good  and  special  grace,  to  grant  that  your 

Hatthobme.  gracious  charter  made  to  your  lieges,  burgesses  of  the 
town  of  Bristol,  shall  be  by  you  ratified  and  confirmed  in 
this  present  parliament,  together  with  the  perambulation. 
And  the  commons  pray  that  this  bill  be  confirmed  in  this 
present  parliament."  To  this  petition,  the  king  answers 
thus : — "  It  is  assented  and  agreed  in  parliament,  that  the 
charter,  franchises,  and  perambulation,  whereof  this  bill 
makes  mention,  be  ratified,  approved,  and  confirmed  to 
the  burgesses  of  the  town  of  Bristol,  their  heirs  and  suc- 
cessors." Stopping  here,  there  would  be  great  reason  for 
contending  that  this  confirmation,  on  the  petition  of  the 
commons,  of  what  had  been  previously  done  by  the  crown 
in  the  month  of  Augmt,  was  in  itself  an  act  of  parliament ; 
but  it  does  not  stop  here,  for  the  king  goes  on  to  say,  in 
express  terms,  that  this  shall  be  done,  *'  under  the  king's 
great  seal:*'  clearly  referring  to  some  confirmation  which 
was  to  be  made  by  some  subsequent  act  of  the  king  him- 
self. Accordingly,  in  the  month  of  December  following,  a 
charter  is  granted  by  the  same  king,  reciting  this  proceed- 
ing, and  then,  by  the  consent  of  the  prelates  and  nobles, 
8ic.,  ratifying  and  confirming  diat  which  had  been  granted 
and  confirmed  by  the  previous  charter.  The  proceeding  in 
this  case,  therefore,  is  entirely  different  from  that  which 
took  place  in  the  case  of  Rex  v.  Miller ;  for  there  the 
constitution  of  the  borough  was  settled  by  the  express 
regulations  of  an  act  of  parliament;  and,  consequently,  it 
might  well  be  held,  that  a  confirmation  framed  by  the  joint 
act  of  all  the  branches  of  the  legislature,  could  not  be 
altered  at  the  individual  pleasure  of  the  crown.  But  here, 
it  is  quite  clear  that  the  king,  in  his  answer  to  the  com- 
mons, specially  reserved  to  himself  the  right  of  granting 
the  charter  under  the  great  seal,  thereby  taking  upon  him 
as  his  own  act,  to  confirm  and  ratify  that  which  was  the 
prayer  of  the  petition  of  the  commons.     It  seems  mmni- 
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kst  to  me,  therefore,  that  the  proceeding  in  the  47  Ed-'         1836. 
wmrd  3,  had  not  the  effect  of  preventing  the  cfown  from 
granting  any  fntnre  valid  charter,  varying  in  its  provisions  v. 

fiEom  the  charter  of  47  Edward  3,  and  varying,  among    H^^™®"*"*^ 
dttier  things,  the  mode  of  electing  the  officers  of  the  cor-  ' 

poration.  I  come  now  to  consider  the  second  objection, 
wkick  apfriiea  to  the  charter  of  9  Anne.  It  is  said  that 
thiaiohelrter  is  void  in  itself,  because  the  queen  was  de- 
eeivted  in  making  her  grant,  for  that  she  aianifestly  granted 
thiB  charter  under  the  belief  of  the  validity  of  the  charter 
of  36  Ckarln  2 ;  which  charter  having  been  founded  on  a 
•tttrender  which  was  void  for  wiuit  of  enrolment,  was  itself, 
of  necessity,  void  also.  The  question,  then,  is,  was  the 
efaarter  of  9  Ame  founded  on  the  charter  of  36  Charles  2  ? 
I  ahn  of  opinion  that  it  was  not.  It  does  not  begin  by 
reciting  it :  it  does  not  go  on  to  confirm  it.  The  only  re* 
ftrence  it  makes  to  it  is,  that  the  queen  releases  to  the 
corporation  the  power  of  removing  its  members,  which  the 
ehaiier  of  36  Charles  2  had  reservted  to  the  crown,  and 
f^deases  any  just  grounds  of  complaint  which  she  might 
have  against  the  corporation  for  not  having  acted  conform- 
ably to  the  charter  of  36  Charles  2.  Does  that  import 
that  the  queen  was  then  acting  in  conformity  with  the 
dMurter  of  36  Charles  2  ?  Might  it  not  very  well  be,  that 
the  queen,  at  that  time,  for  the  sake  of  ease  and  quiet  to 
the  corporation  of  the  city  of  Bristol,  and  of  avoiding  any 
doabts  or  questions  that  might  be  made  during  her  own 
reign  or  after  her  demise,  might  have  said,  *'  I  will  release 
you  from  all  that  odious  power  of  removal  which  the  charter 
of  King  Charles  the  second  reserved  to  the  crown,  and  if 
any  of  you  have  offended  against  the  terms  of  that  charter, 
I  will  release  you  from  the  consequences  of  that  also?'" 
It  seems  to  me,  that  this  is  by  far  the  most  reasonable 
construction  of  the  charter :  and  if  so,  the  ground  of  the 
argument  fails  altogether.  The  two  points  already  men- 
tioned are  questions  of  law  :  I  come  now  to  consider  that 
which  is  rather  matter  of  fact  than   of  law.      By   the 

VOL.  vrii.  R 


242  CASES    IN    TU£    KING's    B£NCK» 

1636.        charier  of  Queen  Anne,  the  mayor  and  sherifiB  are  to  be 
The  Ring      ^^^^^  by  the  common  council,  in  such  manner  as  they 
V-  had  been  elected  for  the  space  of  40  years  prior  to  the 

granting  of  that  charter.  That  space  of  40  years  will  go 
back  beyond  the  date  of  the  charter  of  Charles  the  secoad^ 
The  affidavits  in  answer  to  the  rule  say,  that  the  present 
election  has  taken  place  agreeably  to  the  usage  that  has 
prevailed  since  the  time  of  the  charter  of  Queen  Arnie.  I 
mU  suppose  that  the  affidavits  stopped  there.  If  they 
had,  they  would  have  shewn  an  usage,  which,  in  my 
opinion,  ought  to  prevail,  in  the  absence  of  any  other 
usage  to  the  contrary.  But  those  who  have  made  those 
affidavits  have  not  stopped  there,  for  they  have  gone 
on  to  shew  that  this  has  been  the  uniform  course  eTer 
since  the  time  of  Queen  Elizabeth.  It  is  argued  on  the 
part  of  the  relators,  that  nothing  that  has  been  done  since 
the  granting  of  the  charter  of  Queen  Anne,  and  for  above  40 
years  before  that  charter,  is  entitled  to  any  weight,  because 
it  appears  from  the  affidavits  that  the  same  practice  hais 
prevailed  ever  since  the  reign  of  Queen  Elizabeth,  whtxk 
there  was  in  fact  no  select  body,  no  common  council.  It 
is  contended  that  the  first  institution  of  a  common  council^ 
as  a  select  body,  was  by  the  charter  of  Charles  the  second ; 
but  it  by  no  means  appears  to  me  that  the  documents  which 
have  been  referred  to  prove  any  such  thing.  There  is,  in- 
deed, an  entry  in  the  reign  of  Henry  5.,  stating,  that,  in 
consequence  of  the  death  of  one  of  the  sherifis  during  his 
year  of  office,  at  a  meeting  of  the  good  men  of  the  com- 
mon council  assembled  in  the  council  house,  they  elected 
out  of  themselves  three  persons,  in  order  that  one  of  those 
three  persons  might  be  chosen  by  the  king  and  his  council 
to  be  sheriff.  The  return  of  that  election  made  by  the 
corporation  to  the  crown,  is,  ^*  We,  the  mayorand  common- 
alty, of  our  common  assent,  have  chosen  three  persons  out 
of  ourselves,  in  order  that  out  of  those  three  persons  one 
may  be  chosen  by  our  lord  the  king  and  his  council,  as 
sheriff  of  Bristol ;  and  it  is  said,  that  this  being  the  re- 
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turn  of  the  whole  body  corporate,  is  utterly  inconsistent         ^®26. 
with  the  idea  of  an  election  by  a  select  body.     It  does  not,      ,p.    ^ 
however,  appear  to  me,  that  any  such  inconsistency  arises.  v. 

The  corporation  at  large  were  to  make  a  return  to  the 
orowQ  of  the  persons  elected,  in  order  that  out  of  those 
persons  the  crown  might  chuse  one.  They  might  very  well 
say  '**  We  have  elected  these  persons  according  to  the  an- 
cient usages  of  the  corporation/'  although  in  point  of  fact 
the  election  took  place,  not  at  an  assembly  of  the  body 
at  la^,  but  at  an  assembly  of  a  select  body ;  supposing 
diat  select  body  to  have  existed  and  to  have  exercised  that 
privilege,  (di  a  long  period  of  time.  It  appears  to  me, 
tiierefiors,  that  these  documents  by  no  means  shew  that 
there  was  no  common  council  subsisting,  as  a  select  body^ 
so  &r  back  as  the  reign  of  Queen  Elizabeth ;  but  on  the 
contrary,  that  this  entry  of  an  election  by  the  common 
ccmncil,  shews  that  diere  was.  But  then  it  is  said  that 
there  are  no  entries  in  the  corporation  books  of  any  elec- 
tions of  common-councilmen  before  that  time,  to  shew  how 
tiiey  were  elected,  or  how  the  vacancies  were  filled  up. 
That  may  very  well  be  the  case.  I  have  no  doubt  in  my 
own  mind  that  the  common-councilmen,  antecedently  to 
die  charter  of  Charles  the  second,  had  been  very  irregularly 
selected  and  chosen,  and  not  perhaps  according  to  any  pre- 
cise or  definite  rule.  But  taking  that  to  be  so,  still,  if  they 
had  in  fact  existed  as  a  l^nown  body,  although  irregularly 
ch'6sen,  and  as  the  charter  of  Queen  Anne  set  at  rest  any 
irregularities  which  may  have  been  so  committed,  it  is  now 
immaterial  to  inquire  whether  the  body  was  duly  and  re- 
gularly constituted  or  not.  There  being  a  body  of  the 
same  name,  they  will  be  now  well  constituted  by  the  char- 
ter of  Queen  Anne.  For  these  reasons  I  think  that  we 
ought  to  discharge  this  rule«  I  have  given  toy  opinion 
tipon  this  case  somewhat  at  length  ;  but  I  do  not  entertain 
any  doubt  either  upon  the  law  or  the  facts  of  it :  and  not 
entertaining  any  reasonable  doubt,  I  think  I  am  called 
upon  to  discharge  this  rule*     If  we  were  to  grant  the  rule 
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Anne   Stokes,    administratrix  of  Edmund   Stokes, 

.•  deceased  v.  Bate  (a).  ^826. 

AsSUMPSIpon  a  promissory  note  made  by  the  de-      Declaration 
^     J  1       •  mi       1     1        •  •      «!  ^^  assumpsit, 

fendant  to  the  intestate.    The  declaration  contamed  two  by  adminis- 

sets  of  counts,  one  upon  promises  to  the  intestate,  and  the  *™^*>  ^P**"*  * 

,  .  promissory 

other  upon  promises   to  the  plaintiff  as  administratrix,  note  given  to 
The  breach  to  the  first  set  of  counts  stated,  that  defendant  Hn^^i  ^d-' 
intending  to  defraud  the  intestate  in   his  lifetime,  and  ministration  of 
plaintiff,  as  administratrix,  after  his  death  (to  which  plain-  ^]^^  ^^  ~ 
tiff,  administration  of  all  and  singular  the  goods,  chattels  goods,  &c.,  of 
and   credits  which   were    of    the  said    Edmund  Stokes,  duly  granted 

by  the  bishop 

(•)  The  puisne  Judges  of  this  Court,  sat,  as  on  former  occasions,  v^  ^  i  -55? 
under  the  king's  warrant,  from  Tuesday  the  9tb,  to  Saturday  the  1 3th  of  ^^  ^^^  ^^^ 
May,  inclusively,  when  this  and  the  following  cases  were  decided.  ever  had  been 

administratrix 
of  all  and  singular  the  goods,  &c.,  of  intestate,  modo  et  formft.  Issue  thereon. 
Ptoof  of  the  letters  of  administration  as  described  in  the  declaration ;  and  proof 
U»t  intestate,  at  the  time  of  his  death,  had  bona  notabilia  in  another  diocese  in  a 
different  province  :  no  evidence  of  the  place  of  defendant's  residence  at  the  time  of 
intestate's  death : — Held,  first,  that  the  let|^rs  of  administration  were  not  void,  but 
phased  to  plaintiff  all  the  goods  of  intestate  within  the  diocese  of  C. ;  second,  that  the 
only  issue  joined  was,  whether  administration  was  duly  granted  by  the  bishop  of  C., 
and  that  ihe  question,  whether  defendant  at  the  time  of  intestate's  death  resided  within 
the  diocese  ofC  was  not  parcel  of  that  issue  :  and  third,  that  if  defendant  relied  on 
the  &ct  of  his  residence  within  a  different  diocese,  he  was  bound  to  plead  it 
specially. 
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1826.        deceased,  at  the  time  of  his  death  intestate,  by  A.  B.,  Vicar- 
General  and  official  principal  of  the  bishop  of  Chester,  in 
due  form  of  law  was  granted  in  that  behalf),  had  not  paid 
the  several  sums  of  money  to  the  intestate  in  his  life-time, 
or  to  plaintiff,  administratrix,  as  aforesaid,  since  his  death, 
although  often   requested   so  to  do:  concluding  with  a 
profert.    The  plea,  after  craving  oyer  of,  and  setting  out 
the  letters  of  administration,  alleged  that  plaintiff  was  not, 
nor    ever    had    been,   administratrix  of  the  goods  and 
chattels,  rights  or  credits,  which  were  of  the  said  Edmund 
Stokes,  deceased,  modo  et  form^L.     Issue  on  the  plea.     At 
the  trial,  before  Garrow,  B.,  at  the  Shropshire  summer 
assizes,  1825,  the  plaintiff  produced  letters  of  administra- 
tion in  the  common   form,  granted   by  the    bishop  of 
Chester,  in  which  diocese  the  intestate  lived  and   died 
and  had  property,  and  which  is  in  the  province  of  York. 
The  defendant  then  proved  that  the  intestate  at  the  time 
of  his  death  had  bona  notabiUa  in  the  diocese  of  Litchfield 
and   Coventry,  which  is  in  the  province  of  Canterbury, 
and  thereupon  contended,  first,  that  the  letters  of  admi- 
nistration  were  void  in  toto,  and  the  plaintiff  was  not 
administratrix  of  the  estate  and  effects  of  the  intestate  at 
all ;  and  second,  that  at  any  rate  she  was  not  administra- 
trix with  reference  to  the  promissory  note  in  question,  the 
letters  of  administration  empowering  her  to  sue  for  such 
assets  only  as  were  proved  to  have  been  in  the  diocese  of 
Chester,  The  learned  Judge  reserved  both  points  :  and  the 
plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

CampbeH,  in  Michaelmas  term  last,  moved  accordingly. 
Where  there  are  bona  notabilia  in  several  dioceses  in  the 
same  province,  the  Prerogative  Court  must  grant  adminis- 
stration;  but  where  there  are  bona  notabilia  in  mie 
diocese  of  one  province,  and  in  another  diocese  of  another 
province,  the  bishop  of  each  diocese  must  grant  admi- 
nistration, Burston  v.   Ridley  (a).     The    effect  of   that 

(a)  1  Salk.  39. 
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decision  is,  that  the  administration  granted  in  this  case  by  i826. 
the  bishop  of  Chester  is  void,  because  there  were  bona 
notabilia  in  another  diocese,  and  no  administration  was 
granted  by  the  bishop  of  that  other  diocese.  If  that  is  so.  Bate. 
it  follows  that  the  plaintiff  is  not  administratrix  at  all  of 
the  goods  of  the  intestate.  But  even  if  the  adminis- 
tration granted  by  the  bishop  of  Chester  is  valid,  still,  as 
there  was  no  evidence  that  the  defendant  resided  within 
the  diocese  of  Chenter  at  the  time  when  the  intestate  died, 
the  plaintiff  cannot  be  administratrix  with  reference  to 
this  debt,  and  cannot  maintain  any  action  for  it  against 
him.  In  either  view  of  the  case,  therefore,  this  action  is 
not  maintainable.  Upon  the  issue  joined,  it  was  the  duty  of 
the  plaintiff  to  prove  the  residence  of  the  debtor  within  the 
diocese  of  Chester ,  as  part  of  her  case ;  and  not  having 
done  90,  she  must  abide  the  consequences. 

Abbott,  C.  J. — It  is  clear  that  where  an  intestate  has 
bona  notabilia  in  two  dioceses  within  the  same  province, 
letters  of  administration  cannot  be  granted  by  the  bishop 
of  either  diocese,  but  must  be  granted  by  the  metropolitan 
of  the  province.  But  where  an  intestate  has  bona  nota* 
biKa  in  one  diocese  of  one  province,  and  in  another  diocese 
of  another  province,  the  case  is  very  different.  The  two 
dioceses  of  Chester  and  Litchfield  are  not  within  the  same 
province,  and  therefore  the  letters  of  administration 
granted  by  the  bishop  of  Chester  are  not  void«  but  will 
entitle  the  plairitiff  to  sue  as  administratrix  for  any  debt, 
wliere  the  debtor  resided  within  that  diocese  at  the  time 
of  the  intestate^s  death.  The  other  question  is,  whether, 
upon  the  issue  joined  in  thib  case,  it  lay  upon  the  plain- 
tiff to  prove  her  title  as  administratrix  to  sue  for  this  debt, 
liy  shewing  that  the  defendant,  at  the  time  of  the  in- 
testate's death,  resided  widiin  the  diocese  of  Chester^ 
by  the  bishop  of  which  the  administration  was  granted. 
If  the  defendant  was  in  a  situation  to  shew  ^tjiat  he  in 
point  of  fact  resided  elsewhere,  it  would  certainly  have 
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1826.  been  more  convenient  to  have  pleaded  that  matter  spe- 
cially, but  as  there  may  be  some  doubt  whether  he*  was 
bound  so  to  plead  it,  he  may  take  a  rule  on  that  point. 

The  other  Judges  concurred. 

Rule  nisi,  on  the  second  point  only. 

W.  E.  Taunton,  and  Russell,  now  shewed  cause.   Debts 
by  specialty  are  bona  notabilia,  not  at  the  place  where 
the  securities  were  made,  Lufin  v.  Dodson  (a),  nor  where 
the  testator  or  intestate  died,  Byron  v.   Byron  {b),  but 
at  the  place  where  the  securities  are  at  the  death  of  the 
testator  or  intestate  ;  bul  simple  contract  debts,  as  debts 
due  on  bills  of  exchange.  Sic.,  follow  the  person  of  the 
debtor,  and  the  will  must  be  proved,  or  administration 
granted,  in  that  place  where  the  debtor  resided  at  the  time 
of  the  death  of  the  testator  or  intestate  ;  Yeomans  v.  Brad- 
shaw  (c).    Then,  if  the  debtor  in  this  case  resided  within 
the  diocese  of  C/iester  at  the  time  of  the  death  of  the 
intestate,  the  debt  was  bonum  notabile  in  Chester,  and  the 
plaintiff,  so  far  as  regards  that  debt,  was  duly  appointed 
administratrix.     Now,  there  was  no  evidence  upon   thi^ 
point  one  way  or  the  other ;  and  it  is  to  be  presumed*  untiK 
the  contrary  is  shewn,  that  the  debtor  resided  within  th^ 
jurisdiction  of  the  officer  who  granted  the  letters  of  admi^ 
nistration.     The  plaintiff,  having  produced  letters  of  ad- 
ministration from  the  bishop  of  Chester,  had  done  enough  ; 
and  it  was  for  the  defendant  to  shew  that  this  debt  did 
not  pass  under  them,  by  proving  that  the  debtor  reeided 
out  of  the  diocese  of  Chests  at  the  time  of  the  intes- 
tate's death.    Then,  secondly,  if  the  defendant  intended 
to  rely  upon  that  fact,  in  order  to  shew  that  the  plain- 
tiff was  not  entitled  as  administratrix  to  sue  for  this  debt, 
he  ought  to  have  introduced  that  matter  in  his  plea.    It 

(a)  1  RoU  Abr.  908  (G)  pi.  4.  (c)  Cartb.  373. 

(b)  Cio.  Eliz.  472. 


TRINITY    TERM,    SEVENTH    GEO.    IV. 

would  seem  that  such  evidence  is  not  admissible  under 

the  plea  of  ne  unques  administratrix  (for   such  a  plea 

merely  states  that  the  plaintiff  is  not  administratrix  modo 

et  form&)y  and  that  the  defendant  ought  either  to  have 

demurred,  or  to  have  pleaded  specially  that  the  debtor 

resided  in  another  diocese^  at  the  time  of  the  intestate's 

death :  HUliard  v.  Cox  (a),  Mellor  v.  Barber  ( 6),  Noel  v. 

WelU  (c),  Allen  v.  Dundas  (d\  Rex  v.  Sutton  (e).    The 

general  rule  of  pleading  certainly  is,  that  the  plea  must 

deny  the  whole  or  some  essential  part  of  the  facts  averred 

in  the  declaration,  or  admit  them  to  be  true,  and  allege 

other  fSstcts  that  render  them  inoperative.     But  here  the 

plea  introduces  no  new  matter,  but  simply  denies  the  fact 

averred  in  the  declaration,  namely,  that  the  plaintiff  is 

administratrix.     The  only  fact,  therefore,  put  in  issue  is. 

whether  the  letters   of  administration   have    been   duly 

granted;  and   that   question  was  decided  by  the  Court 

in  favour  of  the  plaintiff,  at  the  time  when  this  rule  was 

moved  for. 

Campbell,  and  C  Phillips,  contr^.  There  are  two  ques- 
tions in  this  case.  First,  what  was  the  issue  to  be  tried  ? 
And  second,  upon  which  of  the  parties  lay  the  onus  of 
proving  that  issue  ?  If  the  issue  is  merely,  whether  the 
bishop  of  Chester  granted  letters  of  administration  to  the 
plaintiff,  it  must  be  admitted,  that  the  Court  have  already 
answered  that  question  in  the  plaintiffs  favour.  But  that  is 
not  the  whole  issue.  The  issue  is  twofold,  and  involves  these 
two  questions  :  first,  did  the  bishop  of  Chester  grant  the 
letters  of  administration  ?  and,  second,  did  this  particular 
debt  pass  under  them  ?  Unless  both  those  questions  can 
be  answered  in  the  affirmative,  the  plaintiff  has  no  title  to 
sue ;  and  if  she  has  averred  the  affirmative  of  both,  she 
was  bound  to  prove  them  both.     What  has  she  averred  ? 

(a)  1  Loid  Ray.  562.  N.  P.  143. 

(6)  3  T.  R.  387.  (rf)  3  T.  R.  1 25. 

(c)  1    Lev.  236.      1   Sid.  359.  (e)  1  Saund.  274.      Sc€  note  3. 
See  Com.  Rep.  150.   Anon.  Bull. 
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She  declares,  in  substance,  that  she  is  administratrix  of 
the  particular  debt  for  which  she  sues,  and  that  declara- 
tion the  defendant  by  his  plea  denies.    Then,  if  that  is  the 
issue,  the  plaintiff  was  bound  to  prove,  not  only  that  the 
letters  of  administration  were  granted  in  Chetter,  but  that 
the  defendant  resided  in  the  diocese  of  Chester  at  the  time 
of  the  intestate's  death  ;  for  unless  he  did  so,  the  debt  in 
question  did  not  pass  under  the  letters  of  administration, 
for  nothing  passes  to'the  administrator  out  of  the  diocese  in 
which  the  administration  is  granted.   Com.  Dig.  Adminis^ 
traioT  (B  3).     Now  the  latter  fact  she  has  not  prored, 
and  therefore  she  cannot  maintain  this  action.    Here  is  no 
foundation  for  the  objection  to  the  form  of  the  plea.     The 
plea  denies  that  the  plaintiff  is  administratrix  modo  et 
formft ;  and  therefore  puts  in  issue  two  propositions:  first, 
that  the  administration  was  duly  granted ;  and  second,  that 
this  debt  passed  under  it.     The  affirmative  of  both  diose 
propositions  lay  upon  the  plaintiff;  for  it  could  not  be 
incumbent  on  the  defendant  either  to  plead  specially,  or  to 
prove,  matter  which  would  be  merely  negative.      Neither 
are  there  any  authorities  to  shew  that  such  matter  as  this 
inust  be  pleaded  specially.     Hilliard  v.  Cojr  (a),  Mellor  v. 
Barber  (6),  and  Yeomam  v.  Bradshaw  (c),  certainly  shew 
that,  in  those  particular  cases,  it  was  deemed  advisable  to 
plead  specially ;  but  they  are  by  no  means  authorities  for 
saying,  generally,  that  it  is  necessary  to  do  so :  and  Mr. 
Serjeant  Williams,  in  his  note  to  Rex  v.  Sutton  (rf),  ex- 
pressly says,   ''  the  defendant  may  give  in  evidence  upon 
the  plea  of  ne  unques  executor,  that  there  were  bona  no- 
tabiUa ;  for  it  confesses  and  avoids,  and  does  not  falsify 
the  seal  of  the  ordinary." 

Bay  LEY,  J. — Looking  at  the  form  of  these  pleadings,  it 
seems  to  me  that  the  question,  whether  the  defendant,  at 
the  time  of  the  death  of  the  intestate,  was  resident  within 

(a)  1  Lord  Ray.  -^02.  (c)  Carth.  373. 

(*)  3  T.  R.  387.  (d)  1  Saund.  «74.   Note  (3). 


TRINITY    T£RM,    SEVENTH    GEO.  IV.  263 

the  diocese  of  Chester,  is  not  part  and  parcel  of  the  issue  1636. 
to  be  tried.  The  declaration  alleges,  that  administration 
ofall  and  singular  the  goods  and  chattels  of  the  intestate 
at  the  time  of  his  death,  was  granted  to  the  plaintiff  by 
the  bishop  of  Chester,  The  plea  sets  out  the  letters  of 
administration  upon  oyer,  and  avers  that  the  plaintiff  is 
noty  and  never  has  been,  administratrix  of  all  and  singular 
the  goods  and  chattels  of  the  intestate,  in  manner  and 
fiurm  as  the  plaintiff  has,  in  her  declaration,  in  that  behalf 
alleged.  Upon  that  plea  issue  is  joined.  The  plea  does 
not  state  that  the  plaintiff  is  not  administratrix  quoad  the 
particular  debt  which  is  the  subject-matter  of  the  action; 
but  only  that  she  is  not  administratrix  in  manner  and  form 
as  she  has  described  herself  to  be.  The  plea,  therefore, 
Qoly  puts  in  issue,  whether  the  plaintiff  is  administratrix 
so  as  she  has  described  herself  to  be.  I  am  of  opinion, 
both  upon  principle  and  authority,  that  if  the  defendant 
meant  to  contend,  that  by  reason  of  any  matter  dehors  the 
letters  of  administration,  the  plaintiff  was  not  administra- 
trix quoad  the  debt  which  formed  the  subject-matter  of  the 
action,  he  was  bound  to  plead  such  matter  specially.  The 
eases  upon  the  subject  clearly  shew  that  this  has  been  the 
course  of  practice.  In  Yeomans  v.  Bradshaw  (a),  the  ac- 
tion was  brought  by  an  administratrix  against  the  drawer 
of  a  bill  of  exchange.  The  letters  of  administration  were 
granted  by  the  bishop  of  Durham.  The  plea  was,  that 
the  city  of  London  was  without  the  diocese  of  Durham, 
and  within  the  diocese  of  London ;  and  that  the  defend- 
ant, at  the  time  of  the  death  of  the  intestate,  was  an  inha- 
bitant and  commorant  without  the  diocese  of  Durham,  to 
wit,  at  London,  within  the  diocese  of  London,  To  that 
plea  there  was  a  demurrer,  and  the  Court  held,  that  the 
bill  of  exchange  was  a  simple-contract  debt,  which  fol- 
lowed the  person  of  the  debtor,  and  gave  judgment  for 
the  defendant.  In  Hilliard  v.  Cox  (b),  which  was  an  ac- 
tion by  an  administrator,  for  goods  sold  and  delivered  by 

(a)  Garth.  373.  (6)  1  Salk.  37.    1  Lord  Ray.  562. 
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1826.  the  intestate,  ou  an  administration  granted  by  the  arch- 
deacon of  Berkshire,  the  defendant  pleaded  in  bar,  that 
he,  at  the  time  of  the  death  of  the  intestate,  was  an  inha- 

Batb.        bitant  and  resident  in  the  city  of  Oxford,  which  was  within 
the  diocese  of  Oxford;  and  that  the  archdeaconry  and 
whole  county  of  Berks  were  within  the  diocese  of  Salis- 
bury :  and  the  plea  was  held  good  on  demurrer.     In  both 
those  cases  the  place  of  residence  of  the  debtor,  at  the 
time  of  the  death  of  the  intestate,  appeared  upon  the  face 
of  the  plea.     In  Griffith  v.  Griffith  (a),   which  was  debt 
by  an  administrator,  the  declaration  stated  that  the  letters 
of  administration  were  granted  by  the  bishop  of  Bristol; 
The  plea  alleged,  that  the  intestate  died  on  the  high  seas, 
out  of  the  jurisdiction  of  the  bishop  of  Bristol;  and  that, 
therefore,  the  letters  of  administration  were  Toid.     On  de- 
murrer, it  was  held,  that  the  letters  of  administration  were 
good ;  for  the  right  of  granting  them  is  not  founded  upon 
the  dying  of  an  intestate  within  the  diocese,  but  upon  his 
leaving  goods  therein.     In  that  case,  Lee,  C.  J.,  after  no- 
ticing an  error  in  Salkeld^s  report  of  Hilliard  v.  Cox^  said 
tbib :  ''As  there  was  a  debt  upon  simple  contract  due  to 
the  plaintiiPs  intestate  at  the  time  of  his  death,  from  a 
person  who,  at  that  time,  resided  within  the  diocese  of 
Bristol;   this,  agreeably  to  what  is  laid  down  in  Yeomans 
V.  Bradshaw  (6),  gave  a  right  prim&  facie  to  the  bishop  <tf 
Bristol,  of  granting  letters  of  administration;  and  we  will 
not  intend  that  the  plaintiflTs  intestate  left  bona  notabilia 
in  any  other  diocese.    We  will,  on  the  contrary,  rather  in- 
tend, for  the  sake  of  supporting  the  letters  of  administra- 
tion, that  the  plaintifi's  intestate  did  not  leave  bona.notabilif 
in  any  other  diocese."    These  cases  shew,  that  wheneve 
it  was  the  object  to  prove  the  letters  of  administration  Toi 
by  some  matter  dehors  them,  or  that  the  particular  subjec 
matter  of  the  action  did  not  pass  under  them,  the  constr 
course  has  been  for  the  defendant  to  state,  upon  the  f 
of  his  plea,  the  specific  facts  upon  which  he  relies.     U 
these  authorities,  therefore,  as  well  as  upon  the  rer 

(fl)  Saycr,  83.  (/»)  Carth.  373. 
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and  principle,  and  convenience  of  the  thing,  I  am  of  opi.  1826. 
nion,  that  the  only  fact  put  in  issue  by  this  plea  is,  whe- 
ther the  letters  of  administration  mentioned  in  the  decla- 
ration were  duly  granted;  and  that  the  question  whether 
the  defendant,  at  the  time  of  the  death  of  the  intestate 
resided  within  the  diocese  of  Chester,  forms  no  part  of 
the  issue  joined.  The  consequence  is,  that  the  rule  for 
entering  a  nonsuit  must  be  discharged. 

HoLROYD,  J. — I  agree  that  this  rule  must  be  dis- 
charged. The  plaintiff  does  not  allege  in  her  declaration, 
nor  need  she,  that  administration  of  this,  or  of  any,  parti- 
cular debt,  has  been  granted  to  her ;  but  generally,  that 
administration  of  all  and  singular  the  goods  and  chattels 
of  the  intestate  has  been  granted  to  her.  That  allegation 
is  sufficient,  because  it  must  be  construed  to  apply  to  all  , 
such  goods  and  chattels  as  would  by  law  pass  under  the 
letters  of  administration ;  and  then,  the  issue  upon  this 
plea,  of  ne  unques  administratrix,  clearly  is,  whether  the 
plaintiff  is  or  is  not  administratrix  of  such  goods  and 
chattels  of  the  intestate,  as  passed  under  the  letters  of  ad- 
ministration granted  by  the  bishop  of  Chester,  Neither 
need  the  plaintiff  allege  that  the  archbishop  or  bishop  who 
granted  the  letters  of  administration,  had  authority  so  to 
do ;  for  the  law  will  intend  that  he  had  such  authority. 
Lord  Holt,  indeed,  said  in  Denham  y,  Stephenson  (a),  that 
in  former  times  it  was  thought  not  enough  even  to  shew  an 
administration  committed  by  a  bishop,  without  averring, 
that  there  were  nulla  bona  notabilia ;  but  in  Skidmore  v. 
Winston  (6),  and  Woodward  v.  Thompson  (c),  it  was  held, 
that  a  declaration  by  an  administrator  need  not  allege  that 
the  archbishop  or  bishop  by  whom  the  letters  of  adminis- 
tration were  granted,  was  loci  illius  ordinarius,  for  it  is  intend- 
ed that  he  is  the  ordinary,  and  that  he  had  sufficient  autho- 
rity. It  follows,  then,  that  the  allegation  in  this  plea,  that  the 
plaintiff  is  not  administratrix  modo  et  formk,  as  she  has  in 

(a)  1  Salk.  40.  (6)  Cro.  Eliz.  879.  (c)  Cro.  Eliz.  907. 
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X  RES  PASS  for  breaking  and  entering  plaintiff's  dwelling      Trespass 
hoase^  *  and  there  remaining  until  plaintiff,  in  order  to  ^^fo^  break- 
regain  poesession,  paid  defendant  a  sum  of  119/.  lOs.  9d.  jnfl^and  entei^ 
Pleas,  as  to  breaking  and  entering  the  dwelling  house,  and  dwelling- 
there  remaining,  first,  the  general  issue,  not  guilty.     Se-  Jj^"*®>  ^^. 
eond,  actio  non,  because  before  the  said  time  when,  &c.,  ing  until  plain- 
to  wit,  on,  &c..  Sir  W.T.y  bart.,  sued  out  of  the  court  of  Salim^ 
onr  lord  the  king,  before  the  king  himself  at  Westminster,  mon^.   Plea, 
a  certain  writ  of  fieri  facias,  directed  to  the  sheriff  of  entered  imd^w 
Somersetshire,  commanding  him  to  cause  to  be  levied  of  a^toffifa: 
the  goods  and  xshattels  in  his  bailiwick  of  J.  H.,  R.  S.,  thereon  di- 
and  plaintiff,  as  well  a  certain  debt  of  200/.,  which  the  [^*°^^"',J^ 
said  Sir  W.  T.  had  then  lately  recovered  against  them  in  cation, that  be- 
his  said  majesty's  said  court,  as  also  10/.,  which  in  the  and  warrant 
same  court  were  awarded  to  the  said  Sir  W.  T.,  for  his  were  fully  exc- 
damages,  &c. ;  which  said  writ  was  delivered  to  the  said  dant  exacted' 

sheriff,  who  made  his  warrant  to  R.  S.  and  defendant,  mo^^e  than  the 

sum  he  was 
then^  and  at  the  said  time,  when,  &c.,  bemg  a  bailiff  of  the  entitled  to 

said  sheriff,  and  thereby,  by  virtue  of  the  said  writ,  com-  th^the  1*- 
manded  them,  &c.,  which  said  warrant  afterwards,  and  cation  alleged 
before  the  return  of  the  said  writ,  and  before  the  said  time  stituting  de-~ 

when,  &c.,  to  wit,  on,  &c.,  was  delivered  to  defendant,  so  fendant  a  tres- 
passer ab 
being  such  bailiff,  to  be  executed  in  due  form  of  law ;  by  initio,  and  was 

virtue  of  which  said  writ  and  warrant  defendant  afterwards,  ^l*®''®^^'^  ^^^ 

^  '   on  demurrer. 

and  before  the  return  of  the  said  writ,  to  wit,  at  the  said 
time  when,  8lc.,  peaceably  entered  the  said  dwelling-house 
in  order  to  levy  the  debt  and  damages  aforesaid,  according 
to  the  exigency  of  the  said  writ,  and  on  that  occasion,  and 
for  that  purpose,  stayed  and  continued  in  the  said  dwelling- 
house  for  the  said  space  of  time  in  the  said  declaration 
mentioned,  being  a  reasonable  time  in  that  behalf;  con- 
cluding with  a  verification.  Replication  to  the  second 
plea,  that  the  writ  and  warrant  in  that  plea  mentioned, 
were  respectively  indorsed  to  levy  a  much  smaller  sum 
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1826.         than  the  debt  and  damages  in  that  plea  mentioned,  to  wit^ 
110/.  155.,  besides  poundage,  &c.,   and  that  shortly  after 
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V.  defendant  entered  into  the  dwelling-house,  in  which,  &c., 

and  while  he  stayed  and  continued  therein,  as  in  the  said 
second  plea  mentioned,  and  before  the  said  writ  and  war- 
rant were  fully  executed,  defendant,  under  colour  and 
pretence  of  the  said  writ  and  warrant,  extortionately  and 
unlawfully  demanded,  exacted  and  received,  of  and  from 
plaintiff,  a  much  larger  sum  of  money,  to  wit,  3/.  10s.  more 
than  he  was  entitled  to  levy  upon  the  goods  and  chattels 
of  plaintiff,  under  and  by  virtue  of  the  said  writ  and  war- 
rant, and  according  to  the  direction  indorsed  thereon,  as 
aforesaid ;  which  said  sum  of  3/.  lOs.,  together  with  the 
further  sum  of  116/.  Os.  9d.,  amounting  in.  the  whole  to  a 
large  sum,  to  wit,  119/.  lOs,  9d.,  being  the  amount  then 
and  there  claimed  by  defendant  by  virtue  of  the  said  writ 
and  warrant,  plaintiff  was  forced  and  obliged  to  pay  for  the 
purpose  in  the  said  declaration  mentioned;  concluding 
with  a  verification.  Demurrer  to  the  second  plea,  and 
joinder  in  demurrer. 

E,  Lawes,  in  support  of  the  demurrer.  This  replication 
is  bad.  It  was  doubtless  framed  under  the  idea  that  the 
facts  stated  in  it  were  sufficient  to  constitute  the  defendant 
a  trespasser  ab  initio.  But  they  are  not;  the  original 
entry  having  been  made  under  the  authority  of  the  law, 
the  subsequent  extortion  will  not  make  the  defendant  a 
trespasser  ab  initio,  for  that  was  merely  an  act  of  nonfea- 
zance ;  and  where  the  original  duty  is  lawful,  a'subsequent 
act  of  nonfeazance  will  not  suffice  to  make  the  party  a 
trespasser  ab  initio ;  such  subsequent  act  must  be  itself  a 
trespass  ;  The  six  Carpenter* s  case  (a).  Had  the  plaintiff 
made  a  tender  of  the  sum,  which  the  defendant  was 
authorised  to  levy,  and  had  the  defendant  afterwards  per- 
sisted in  remaining  in  possession,  that  might  have  been  a 
trespass. 

(tf)  8  Uep.  146. 
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Manmngy  contr^.    There  is  no  authority  which  goes  the 
length  of  saying,  that  an  act  of  misfeazance,  in  order 
to  constitute  the  party  a  trespasser  ab  initio,  must  be  itself 
an  act  of  trespass.     The  six  Carpenter's  case  (a),  certainly 
does  not  go  that  length,  but  on  the  contrary,  shews  that 
a  subsequent  abuse  of  the  legal  process  under  which  the 
original  entry  is  made,  shews  quo  animo  the  party  acted, 
proves  the  original  purpose  to  hare  been  tortious,  and  en- 
titles the  plaintiff  to  say  that  the  defendant  entered  for 
that  purpose,  and  no  other.     Lord  Coke  there  says,  "  It 
was  resolved,  when  entry,  authority,  or  license  is  given  to 
any  one  by  the  law,  and  he  doth  abuse  it,  he  shall  be  a 
trespasser  ab  initio;    but  where  an  entry,  authority,  or 
license  is  given  by  the  party,  and  he  abuses  it,  there  he 
must  be  punished  for  his  abuse,  but  shall  not  be  &  tres- 
passer ab  initio.     And  the  reason  of  this  difference  is,  that 
in  the  case  of  a  general  authority  or  license  of  law,  the 
law  adjudges  by  the  subsequent  act,  quo  animo,  or  to  what 
intent  he  entered ;  for,  acta  exteriora  indicant  interiora 
secreta."    He  then  goes  on  to  cite  instances  illustrative  of 
that  resolution.  [Holroyd,  J.   Every  one  of  which  instances 
is  a  clear  act  of  trespass].     That  is  so,  undoubtedly,  but 
Lord  Coke  afterwards  adds,  ''It  was  resolved  that  not 
doing,  cannot  make  the  party  who  has  authority  or  license 
by  the  law,  a  trespasser  ab  initio,  because  not  doing  is  no 
trespass  ;"  but  the  act  complained  of  here  cannot  be  called 
''not  doing;"  it  is  at  least  an  act  of  misfeazance,  and 
therefore  not  within  that  second  resolution.     The  real  dis- 
tinction in  all  these  cases  is  between  nonfeazance  and  mis- 
feazance, as  was  laid  down  by  the  court   of   Common 
Pleas,  in  Gates  v.^  Bayley  (6).     In  Winterbourne  v.  Mor^ 
gan  (c),  where  the  defendant  entered  under  a  warrant  of 
distress  for  rent  in  arrears,  and  continued  in  possession  of 
the  goods  upon  the  premises  for  fifteen  days,  during  the 
last  four  of  which  he  was  removing  the  goods,  which 
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(6)2  Wilson,  313. 


(c)ll  East,  395. 
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1826.         were  afterwards  sold  under  the  distress  ;  it  was  held  that 
„  ^'*"*^^**^       at  any  rate  he  was  liable  in  trespass  quare  clausum  fregit 
V.  for  continuing  on  the  premises,  and  disturbing  the  plaintiff 

GovETT.  j^  ^jj^  possession  of  his  house,  after  the  time  allowed  by 
law.  In  Griffin  v.  Scott  (a),  it  was  held  that  trespass 
would  lie  against  a  landlord  for  allowing  the  distress  to 
remain  an  unreasonable  time  upon  the  premises.  In 
Aitkenhead  v.  Blades  {b),  it  was  held  that  if  a  sheriff  con- 
tinues in  possession  after  the  return  day  of  the  writ,  diat 
il  an  irregularity  which  makes  him  a  trespasser  ab  initio ; 
and  that  is  a  decision  peculiarly  applicable  to  the  present 
case :  for  here,  the  duty  of  the  defendant  was  to  quit  the 
premises  whenever  he  had  received  the  sum  which  he  was 
a^ttthorised  to  levy,  instead  of  which  he  remained  until  be 
had  extorted  a  larger  sum.  In  Phillips  v.  Bacon  {c).  Lord 
Ellenborough  expressed  an  opinion,  that  if  the  sheriff  de- 
parts from  his  duty  in  making  a  mock  sale  of  the  goods,  it 
would  bring  the  case  within  the  principle  of  the  six  Car^ 
penters  Case(d),  and  make  the  sheriff  a  trespasser  ab 
initio.  In  Girling'^  Case(e),  the  Court  said,  the  sheriff 
ought  to  return  his  writ,  otherwise  his  justification  is  not 
good  ;  and  in  2  Rol.  Abr.  562,  Trespass  ab  initio,  and  30 
Vin.  Abr.  Trespass,  601,  602,  many  cases  are  given,  in 
which  an  officer  who  has  the  execution  and  return  of  pro- 
ces8>  and  either  neglects  to  return  the  writ,  or  makes  a 
false  return,  is  declared  to  be  a  trespasser  ab  initio.  All 
these  are  cases  in  which  the  original  entry  was  lawful ;  they 
all  shew  that  the  subsequent  act  need  not  be  per  se  an  act 
of  trespass  in  order  to  render  the  party  a  trespasser  ab 
initio :  and  they  are  all,  therefore,  authorities  for  saying 
that  the  replication  in  this  case  is  sufficient. 

Baylet,  J. — I  am  of  opinion  that  this  replication  is 


(a)  2  Lord  Ray.  1424.  (</)  8  Rep.  146. 

lb)  5  Taunt.  198.  (e;  Cro.  Car.  446. 

(c)  9  East,  298. 
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bad,  and  that  the  defendant  cannot  be  considered  as  a        1826. 

trespasser  ab  initio.    The  class  of  cases  last  cited,  in      ^^^^' 
...  ...  Shoklakd 

which  it  is  said  a  sheriff  is  made  a  trespasser  ab  initio  by  v, 

neglecting  to  return  the  writ,  or  by  making  a  false  return, 
does  not  apply  to  the  present ;  and  the  expression  there  is 
somewhat  incorrect,  for  the  real  effect  of  those  cases  is, 
that  the  sheriff  having  neglected  his  duty  is  unable  to 
make  out  his  justification.  The  distinction  seems  to  me 
to  be  this : — ^Where  the  facts  alleged  in  the  plea  primi 
facie  constitute  a  good  defence,  and  the  replication  contains 
other  facts  which  do  away  that  defence,  the  defendant 
becomes  a  trespasser  ab  initio :  but  where  a  sheriff  seizes 
goods  under  the  authority  of  a  writ  of  which  it  is  his  duty 
to  make  a  return,  but  of  which  he  in  fact  makes  no  return, 
he  never  has  any  justification ;  for  he  must  allege  the  return 
in  his  plea.  A  bailiff,  not  having  the  return  of  process, 
is  of  course  not  bound  to  allege  such  return ;  and  that  was 
the  decision  in  Girling's  Case  (a).  In  the  present  case^ 
the  defendant  had  a  good  justification  without  alleging 
any  return,  and  that  justification  he  pleads.  The  plaintiff 
to  that  replies,  ^'  that  before  the  writ  and  warrant  were 
folly  executed,  the  defendant  demanded,  exacted,  and 
received  of  him  a  larger  sum  than  he  was  authorised  to 
levy."  But  supposing  that  to  be  true,  it  does  not  consti- 
tute the  defendant  a  trespasser  quoad  the  acts  complained 
of  in  the  declaration,  because  the  subsequent  act  com- 
plained of  in  the  replication  is  not  under  the  circum- 
stances an  act  of  trespass  per  se.  When  the  subsequent 
act  is  in  itself  a  trespass,  it  relates  back  to  the  original 
entry,  and  renders  that  a  trespass  too;  because  the  law 
then  assumes  that  the  party  entered,  not  Ibr  the  purpose 
alleged  in  the  plea,  but  for  the  purpose  of  committing  the 
trespass.  Here  the  subsequent  act  was  not  a  trespass, 
and  does  not  refer  back  to  the  original  entry ;  for  there  is 
no  ground  for  supposing  that  the  original  entry  was  made 
for  the  purpose  of  extortion.    If  the  defendant  could  be 

(d)  Cro.  Car.  446. 
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deemed  a  trespasser  ab  initio  here,  he  would  be  liable  to 
refund  the  whole  of  the  money  levied  ;  but  he  was  clearly 
entitled  to  levy  the  whole  of  it,  except  the  3/.  IO5.  For 
these  reasons  I  am  of  opinion  that  the  defendant  cannot 
be  deemed  a  trespasser  ab  initio,  and^  therefore,  that  he  is 
entitled  to  judgment  on  the  demurrer. 


HoLROYo,  J. — If  the  facts  alleged  in  the  replication  in 
this  case  were  held  sufficient  to  constitute  the  defendant  a 
trespasser  ab  initio,  the  consequences  to  him  would  be 
y&ry  serious,  for  he  would  be  liable  for  damages  not  merely 
to  the  amount  of  the  sum  illegally  exacted,  and  for  which 
he  is  still  liable,  but  to  the  whole  amount  of  the  sum 
levied ;  and  the  same  result  would  follow  in  a  great  variety 
of  cases,  and  would  be  productive  of  much  mischief, 
because  the  smallest  excess  would  then  render  the  whole 
seizure,  to  whatever  amount,  illegal.  The  cases  cited  as  to 
the  necessity  of  the  sheriff  returning  the  writ,  are  inap- 
plicable to  the  present  ,*  for  there,  except  for  the  return, 
the  act  of  the  sheriff  is  illegal  ab  initio :  and  instead  of 
saying  that  the  want  of  a  return  makes  the  sheriff  a  tres- 
passer ab  initio,  the  proper  expression  would  be,  that  the 
return  is  necessary  in  order  to  render  his  act  legal  ab 
initio.  The  only  question  is,  whether  the  language  of  the 
first  resolution  in  The  six  Carpenter's  Case  (a),  is  strictly 
correct,  namely,  that  the  defendants  were  not  trespassers 
ab  initio,  because  their  subsequent  act  was  not  itself  a 
trespass.  The  replication  here  does  not  allege  that  the 
defendant  kept  possession  of  the  goods  for  a  longer  period 
than  that  allowed  by  law ;  but  only  that  he  exacted  3/.  10«. 
more  than  he  was  entitled  to  levy.  Until  the  first  sum, 
the  amount  of  the  levy,  was  paid,  the  defendant  was  jus- 
tified in  keeping  possession  ;  and  as  both  sums  were  paid 
at  the  same  time,  his  keeping  possession  up  to  that  time 
was  no  trespass.  The  plaintiff  does  not  even  aver  that 
he  first  tendered  the  amount  of  the  levy  alone,  and  that 

(a)  8  Rep.  146. 


Sboeland 
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the  defendant  refnsed  to  accept  it ;  but  even  that  averment  i826. 
would,  according  to  my  Lord  Cokeys  doctrine  (a)  have  been 

insufficient.     I  agree,  therefore,  that  the  defendant  is  en-  v. 

titled  to  judgment.  ^^^*"- 

LiTTLSOALB,  J. — If  the  defendant  in  this  case  is  a 
trespasser  ab  initio,  the  plaintiff  is  clearly  entitled  to  re- 
cover the  whole  sum  levied,  the  same  as  if  no  justification 
at  all  had  been  pleaded.  The  consequences  of  such  a 
state  of  things  would  be  extremely  inconvenient ;  and  sup- 
posing such  an  action  has  been  thought  maintainable,  and 
considering  how  frequent  the  instances  of  extortion  are» 
it  seems  not  a  little  surprising  that  no  such  case  can  be 
found.  It  is,  however,  insisted  on  the  part  of  the  plaintiff 
that  the  law  as  laid  down  in  the  six  Carpenter's  Case  goes 
that  length.  I  confess  that  the  doctrines  advanced  in  that 
case  appear  to  me  somewhat  extraordinary ;  but  without,  for 
the  present,  deciding  whether  they  are,  or  are  not  tenable, 
it  is  sufficient  to  observe,  that  every  one  of  the  instances 
there  put  by  Lord  Coke  is  in  itself  an  act  of  trespass, 
rendering,  therefore,  the  party  liable  to  be  deemed  a  tres- 
passer ab  initio  :  in  which  respect  that  case  differs  entirely 
fipom  the  present.  Com.  Dig.  Trespass  (C  2),  Dye  v. 
Ijeatherdale{b),  and  Taylor  v.  Cole{c),  are  all  authorities 
in  support  of  Lord  Coke*^  opinion  in  that  respect,  and  all 
go  upon  the  principle,  that  where  the  original  act  is  law- 
fbl,  the  subsequent  act  must  be  a  positive  act  of  trespass, 
in  order  to  render  the  party  a  trespasser  ab  initio.  Here, 
there  is  no  act  of  trespass  shewn  subsequent  to  the  origi- 
nal entry  and  levy;  for  the  keeping  possession  of  the 
goods  was  clearly  lawful,  and  the  extortion  is  alleged  to 
have  been  before  the  writ  and  warrant  were  fully  executed. 
The  extortion  was  clearly  unlawful,  but  it  was  no  trespass ; 
for  none  of  the  statutes  against  extortion  declare  that  the 
party  guilty  of  it  shall  be  deemed  a  trespasser,  and  none 

(fl)  8  Rep.  146.  (c)  3  T.  R.  292. 

\h)  3  Wilson,  20. 
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of  the  cases  cited  in  Com.  Dig.  title,  Extortion,  or  Tres- 
pass all  initio,  describe  extortion  as  an  act  of  trespass.  I 
am,  therefore,  of  opinion,  that  this  replication  is  bad,  and 
that  our  judgment  must  pass  for  the  defendant. 

Judgment  for  the  defendant. 


Declaration 
in  covenant 
against  the  as- 
signee of  a 
lease  for  non- 
repair, that  all 
the  interest  of 
A.f  the  lessee, 
came  to  de- 
fendant by  as- 
signment, and 
that  after- 
wards the  pre- 
mises were 
out  of  repair. 
Plea,  in  bar, 
that  defendant 
was  at  one 
time  possessed 
of  one  sixth  of 
the  premises, 
as  tenant  in 
common  with 
B,j  C.J  and 
D. ;  and  at 
another  time 
of  one  third, 
as  tenant  in 
common  with 
C.  and  D. ; 
and  that  no 
g^reater  interest 
in  the  pre- 
mises ever 
came  to  de- 
fendant by 
assignment. 
On  demurrer  :- 


Merceron  v.  Dowson. 

Declaration  in  covenant  for  not  repairing  premise 
demised  by  indenture  to  A.  JB.,  for  99  years,  averring  that 
all  the  interest  of.il.  JB.  in  the  premises,  came  to  and 
vested  in  defendant,  by  assignment,  and  that  afterwards, 
and  during  the  term,  to  wit,  on  the  1st  January^  1820, 
the  premises  were,  and  from  thence  hitherto  have  been, 
out  of  repair,  8cc.  Pleas,  first,  non  est  factum ;  secoiid, 
that  all  the  interest  oi  A.  B.  did  not  come  to  and  vest  in 
defendant ;  third,  actio  non,  because,  before  the  30th  JDle- 
cember,  1819,  to  wit,  on  the  5th  August,  1817>  defendant 
became,  and  from  thenceforth  continually,  until  the  day 
and  year  hereinafter  next  mentioned,  was  possessed  of  and 
in  one  undivided  sixth  part  only  of  and  in  the  said  de^ 
mised  premises,  with  the  appurtenances,  to  wit,  as  teqant 
in  common  with  one  C.  !>.,  and  E.  P.,  and  G.  H. ;  and 
that  defendant  afterwards,  to  wit,  on  the  23d  February, 
1824,  became,  and  from  thenceforth  until  the  commenoet- 
ment  of  this  suit,  was  possessed  of  and  in  one  uadivided 
third  part  only  of  and  in  the  said  demised  premises^. to  ynX, 
as  tenant  in  common  with  one  E.  JP., .  and  G.  H. ;  and 
that  the  defendant  had  not,  by  assignment  or  otherwiae, 
at  the  commencement  of  this  suit,  or  at  any  time  there- 
tofore, any  greater  interest  in  the  said  demised  preuuees 

—Held,  that  the  plea  was  bad,  both  in  form  and  substance. 
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than  as  in  this  plea  mentioned :  concluding  with  a  verifi-        i836. 

cation.    Issue  on  the  first  two  pleas.     Demurrer  to  the 

third  plea,  and  joinder  in  demurrer.  "     v". 

DOWSON. 

Comyn,  in  support  of  the  demurrer.  The  plea  demurred 
to  cannot  be  supported  either  as  a  plea  in  bar,  or  in  abate- 
ment. The  facts  stated  in  the  plea  do  not  constitute  a 
bar,  because,  instead  of  shewing  that  the  defendant  is  not 
liable  at  all,  they  admit  his  liabiUty  to  a  certain  extent, 
jointly  with  other  persons:  and  although  those  facts  might 
have  been  sufficient  to  form  a  plea  in  abatement,  still  in 
the  present  case  they  are  insufficient  even  for  that  purpose, 
because  they  do  not  shew  by  what  means  the  defendant 
became  tenant  in  common  with  those  other  persons,  which 
the  plea  ought  to  have  done.  Com*  Dig.  Abatement,  (F 
6)  PI.  4.  It  would  be  extremely  inconvenient  to  allow 
several  assignees  of  a  lease  to  plead  severally  in  bar  to  an 
action  like  the  present ;  and  to  hold  this  good  as  a  plea  in 
bar  would  be  a  great  hardship  upon  the  plaintiff,  because 
he  must  be  presumed  to  be  ignorant  of  the  particulars  of 
the  defendant's  title.  It  may  be  contended,  on  the  au- 
thofity  of  Congham  v.  King  (a),  that  the*  plaintiff  might 
have  declared  against  the  defendant,  as  assignee  of  part  of 
the  premises ;  but  there  the  covenant  was  divisible,  and 
the  action  was  brought  in  respect  of  a  divided  share  of 
the  premises:  here,  the  plea  admits  that  the  defendant  is 
possessed  of  an  undivided  share  of  the  premises.  It  was, 
indeed,  held  in  Stevenson  v.  Lombard  (6),  that  rent  may 
be  apportioned ;  but  rent,  being  a  mere  matter  of  figures, 
is,  from  its  very  nature,  divisible,  and,  in  that  respect  very 
diflTerent  from  repairs :  and  even  the  decision  in  that  case 
which  proceeded  entirely  upon  the  authority  of  Congham 
V.  King,  shews  that  in  an  action  of  debt  for  rent,  an  evic- 
tion as  to  part  cannot  be  pleaded  in  bar  of  the  whole  ac- 
tion. Upon  these  grounds  it  seems  clear,  that  this  plea  is 
bad. 

(a)  Cro.  Car.  221.  (b)  2  East,  575. 

t2 


266 

1826. 

Mercebon 
v. 

DOWSON. 


CASES    IN    THE   KINGS    BENCH, 

J.  L.  Adolphus,  coutr^.    The  defendant  is  charged  as 
privy  in  estate  with  the  original  lessee.     The  declaration 
avers,  that  all  the  interest  in  the  premises  vested  in  the 
defendant;  which   the  plea  denies,  and  alleges  in   sub- 
stance, that  no  more  than  one  third  part  ever  came  to  the 
defendant.     In  Hare  v.  Cater  (a),  the  plaintiff  declared 
against  the  defendant  as  assignee  of  all  the  estate  in  the 
demised  premises;  and  it  appearing  in  evidence  tnat  he 
was  assignee  of  a  part  only,  it  was  held  a  fatal  variance  : 
for  the  assignee  of  a  part  must  be  charged  according  to 
the  real  state  of  the  case.     [Bay ley,  J.    There  the  de- 
fendant was  only  under-lessee,  but  was  charged  as  as- 
signee].    It  was  held  in  Holford  v.  Hatch  (6),  that  cove- 
nant will  not  lie  at  the  suit  of  the  lessor,  against  an  under 
lessee ;  and  the  case  of  Hare  v.  Cater  was  there  referred 
to,  and  it  is  said  that  Lord  Mansfield  there  declared  the 
objection  to  be  unanswerable.      The   assignee  must  be 
charged  according  to  the  truth  of  the  case ;  Com.  Dig* 
Covenant,  (C  3.) ;   and   in   Congham  v.  King  (c),    and 
Gamon  v.  Vernon  (d),  the  party  was  charged  as  he  was 
proved  to  be ;  namely,  as  sole  assignee  of  a  part.     In  ac- 
tions for  rent,  tenants  in  common  may  sue  and  be  sued 
separately,  because  the  subject  matter  of  the  covenant,  the 
rent,  is  divisible.     But  in  actions  for  non-repair,  the  sub- 
ject matter  of  the  covenant,  the  repair,  is  indivisible,   and 
the  damage  being  uncertain,  is  not  distributable;    and 
therefore    it    has  been   held   that   tenants    in    common 
must  join  in  an  action  for  non-repair  against  the  assignee 
of  a  tenant.     Bac.  Abr.  Joint  Tenants,  (K). ;   Kitchen  v. 
Buckly  (e).    Then  if  one  tenant  in  common  cannot  sue 
alone,   it  follows,   that  he  cannot  be  sued  alone,  for  a 
breach  of  a  covenant  to  repair ;  and  he  ought  not  to  be 
driven  to  his  plea  in  abatement,  for  it  is  not  necessarily 
within  his  knowledge  who  the  other  tenants  in  common  are* 


(a)  Cowp.  766. 
(6)  Doug.  184,  note  21. 
(c)Cro.  Car.  221. 


((/)  2  Lev.  231. 
(e)  1  Lev.  109. 
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Bay  LEY,  J. — I  am  clearly  of  opinion  that  this  plea  is  ^^^' 
bad.  When  the  nature  of  the  action,  and  the  rights  of  Mrrceron 
the  lessor  on  the  one  hand,  and  the  obligations  of  the 
lessee  and  his  assignee  on  the  other,  are  properly  con- 
sidered,  the  case  becomes  free  from  all  doubt  and  diffi- 
culty. The  covenant  to  repair  runs  with  the  land,  and  is 
a  charge  upon  the  estate.  Where  an  estate  is  divided^  the 
division  is  such  as,  either  to  pass  separate  parts  to  separate 
persons,  or  to  pass  undivided  interests.  In  the  present 
case,  the  division  is  of  the  latter  kind,  and  the  question 
then  is,  whether  under  such  circumstances,  the  defendant 
is  liable  to  be  charged  as  the  plaintiff  charges  him.  Now 
the  declaration  certainly  charges  him  as  the  assignee  of 
all  the  interest  of  the  original  lessee,  A.  B,,  and  it  is  but 
just  that  the  plaintiff  should  be  allowed  to  adopt  the 
general  form  of  pleading,  because  it  cannot  be  supposed 
that  he  is  acquainted  with  the  particulars  of  the  defend- 
ant's title.  Where  the  plaintiff  knows  the  several  persons 
in  whom  the  whole  interest  is  vested,  he  is  bound  to  join 
them  all  in  his  action ;  and  to  that  extent  the  argument 
raised  on  the  part  of  the  defendant  is  correct :  but  he  has 
attempted  to  carry  it  further,  and  has  insisted,  that  even 
where  the  plaintiff  is  ignorant  of  the  other  assignees,  one 
cannot  be  sued  singly,  and  Hare  v.  Cater  (a),  has  been 
quoted  as  an  authority  in  point.  That  case,  however,  when 
fully  stated,  will  be  found  to  be  very  distinguishable  from 
the  present.  There,  Lord  Bolingbroke,  being  tenant  for 
life,  with  power  to  lease,  demised  certain  premises  in  Kent, 
and  others  in  Surrey,  to  the  plaintiff,  at  a  pepper-corn 
rent.  The  plaintiff  re-demised  the  premises  to  Lord 
BoUngbroke,  at  the  yearly  rent  of  600/.  The  defendant 
afterwards  purchased  the  premises  in  KetU,  but  not  those 
in  Surrey,  but  took  no  assignment  of  the  lease  from  the 
plaintiff  to  Lord  BoUngbroke,  The  plaintiff  brought 
covenant  for  the  rent. — So  that  there  the  defendant  was 
never  assignee  at  all  of  the  interest  out  of  which-  the 

(a)  Cowp.  766. 
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1826.         plaintiff  claimed  the  rent,  for  the  rent  was  claimed  out  of 
the  term,  which  never  was  assigned,  End  was  besides 


Merceron 


Dowsoji. 


V.  issuing  out  of  two  distinct  estates,  one  of  which  never 

vested  in  the  defendctnt.  There  are  many  cases  shewing 
that  the  assignee  of  a  part,  is  liable  for  the  repair  of  that 
part.  The  defendant  is  the  assignee  of  the  lessee ;  and 
though  he  has  no  entire  interest  in  any  part  of  the  estate, 
he  has  a  qualified  interest  in  the  whole  :  and  as  the  whole 
estate  is  burthened  with  the  liability  to  repair,  he  is  liable 
for  a  portion  of  the  repair  commensurate  with  his  in- 
terest. But  he  by  his  plea  says,  that  he  is  not  liable  at 
all.  That  is  a  plea  in  bar,  and  as  such,  clearly  bad.  He 
should  have  pleaded  that  he  was  not  liable  for  the  whole 
in  the  manner  in  which  he  is  charged,  and  should  have  de- 
scribed the  other  persons  who  are  jointly  liable  with  him, 
so  as  to  enable,  and  consequently  to  compel,  the  plaintiff 
to  join  them  in  the  declaration.  His  only  ground  of  objeo- 
tien  is  that  he  is  charged  singly,  whereas  he  ought  to  hajre 
been  charged  jointly  with  others,  and  that  was  matter 
which  should  have  been  pleaded  in  abatement,  and  not  in 
bar. 

HoLROTD  J. — ^It  is  quite  clear  that  this  plea  cannot  .be 
supported.  Even  if  it  could  be  pleaded  in  bar  of  the  action 
at  all,  it  certainly  ought  to  have  been  confined  to  that  part 
of  the  premises  of  which  the  defendant  means  to  insist 
that  he  is  not  the  assignee.  If  it  had  been  pleaded  to  the 
whole  of  the  premises,  except  one  sixth  part  at  one  period, 
and  one  third  part  at  another  period,  it  would  have  raised 
a  very  different  question  from  that  now  before  the  Court. 
But  this  plea  is  further  bad  in  form,  for  it  neither  admits 
nor  denies  the  assignment  to  the  defendant  of  those  very 
parts  of  which  he  acknowledges  himself  to  be  in  possession. 
He  might,  no  doubt,  have  pleaded  that  there  were  other 
persons  who  were  by  assignment  jointly  with  himself  in 
the  possession  of  other  parts ;  but  then  such  a  plea  must  be 
in  abatement  and  not  in  bar. 
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LiTTLED  ALB  J. — ^I  am  clearly  of  opinion  that  this  plea  is  1326. 

bad  both  in  form  and  substance.   It  admits  only  possession,       ^<^\^«^ 

Itf  ERCERON 

which  standing  alone  means  merely  occupation,  and  not  v, 

an  assignment ;  and  the  subsequent  part,  which  alleges  that  I>o^''^n- 
the  defendant  had  no  greater  interest  by  assignment  than 
as  in  the  plea  mentioned,  refers  to  the  preceding  part,  and 
do68  not  cure  that  informality.  No  issue  could  be  taken 
upon  this  plea :  it  neither  denies,  nor  confesses  and  avoids. 
It  is  bad  in  substance  also.  The  defence  it  sets  up  is/  that 
the  whole  of  the  premises  did  not  come  to  the  defendant 
by  assignment,  and  that,  therefore,  he  is  not  liable  for  any 
part.  If  that  were  held  good  in  bar,  the  result  would  be, 
that  if  a  lessee  assigns  premises  to  several  persons  as  te- 
nants in  common,  the  lessor  can  never  sue  any  one  of  them 
until  be  discovers  them  all.  If  the  meaning  of  the  defend- 
ant was  to  deny  his  liability  except  in  respect  of  one  sixth 
or  one  third,  he  should  have  confined  his  plea  to  the  residue. 
I  am  by  no  means  satisfied  that,  so  far  as  that,  he  might  not 
have  pleaded  in  bar,  because  he  might  not  know  who  the 
other  tenants  in  common  were ;  but  as  this  plea  is  bad 
either  in  bar,  or  in  abatement,  it  is  not  necessary  to  decide 
that  point.  It  was  decided  in  Gamon  v.  Vernon,  that 
either  debt  or  covenant  will  lie  for  rent  against  the  assignee 
of  part  of  an  estate ;  and  assuming  that  to  be  law,  I  see 
no  reason  why  covenant  should  not  lie  against  such  an 
assignee  for  a  portion  of  the  damages  arising  from  non- 
repair: for  such  damages  appear  to  me  to  be  as  easily 
apportionable  as  rent.  But,  however  that  may  be,  it  is 
clear  that  this  plea  is  bad,  and  consequently  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 
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1826.  GrEGOBY  V*   HURRILL. 

In  Decern-   ThE  Lord  High  Chancellor  sent  the  follwing  case  for  the 

^'^''t^eS    opinio"  of  this  Court. 

in  ports  be-  In  181 1,  one  K.  L.  Hipkins  (since  deceased),  and  G  B. 

^^K  indebted  ^^^S^^y>  ^^aving  entered  into  a  commercial  speculation  or 

to  £.yabank-  adventure,  in  shipping  goods  on  board  the  ship  Irvine, 

Se  Msigneea  '  bound  on  a  voyage  to  the  coast  of  Barbary,  a  partnership 

of  the  latter  agreement  was  dravni  up  and  signed  by  both  parties.     On 

issued  against     ^      .  ,  tT  t     tt*   i  •  j  i.*        -r 

the  former        entenng  mto  that  agreement,  it.  L.  Mtpkins  ana  ins  wite, 

writs  of  spe-     transferred  3000/.  bank  annuities  into  the  name  of  Ben- 

cial  capias, 

alias,  and        jtmin  Walsh,  a  broker,  to  answer  the  purposes  of  the  spe- 

^i^b^      culation,  who  thereupon  agreed  to  become  the  agent  of  the 

term,  1812,       concern  upon  the  usual  terms  of  interest,  and  a  commission 

term,  1813,      of  two  and  a  half  per  cent,  being  allowed  upon  the  amount 

which  were      ^f  ^11  advances  and  payments  made  by  him  in  the  course 

delivered  to         «       ,  i    ,         ,  i      *.  i 

the  sheriff,.      of  such  agency,  and  that  the  proceeds  of  the  cargo  were  to 

i^doreed'n^n  ^  remitted  to  Walsh,  for  the  payment  of  such  advances. 
est  inventus.  Various  goods  were  purchased,  and  the  different  merchants 
his  office,  in  ^^^  tradesmen  were  referred  to  JB.  Walsh,  who  either  paid 
1 814,  -4.being  in  cash,  or  accepted  bills  of  exchange  for  the  amount.  The 
contrary  goods  were  shipped  on  board  the  ship  Irvine,  bound  to 

winds  in  the     Algiers.    The  said  G.  B.  Gregory  soon  afterwards  sailed 

Downt,  went  ®  .  . 

on  shore  at  with  the  said  cargo  for  Ahiers,  in  the  Irvitie.    Walsh  con- 

mamed^there^  tinued  to  pay  the  bills  so  accepted  by  him  on  account  of 

for  several  the  goods  so  shipped  on  board   the  Irvine,  down  to  the 

to  ^wume  hfs  naonth  of  December,  in  the  said  year  1811,  when  he  became 

voyage,  but      a  bankrupt ;  at  which  time,  there  was  a  balance,  exceeding 
the  fact  of  his   -^^^,      i        a         ^  i    n*   .  •  t»    ttt  »  » 

having  landed   1000/.,  due  from  Gregory  and  Mtpkins,  to  B,  Walsh,  on 

was, then  un-    account  of  such  adventure,  and  which  balance  has  not  at 
known  to  his 

assignees.  In  1819,  he  returned  to  Eiigland  to  reside  permanently  ;  and  in  1821,  the 

assignee*  struck  a  docket  against  him  for  the  debt  above  mentioned,  and  on  21st  March 

in  that  year,  he  was  adjudged  a  bankrupt.    Upon  being  allowed  to  bring  an  action  to 

try  the  validity  of  the  commission,  the  attorney  for  the  petitioning  creditors  on  the  21st 

Maif,  1821,  two  days  after  the  action  was  commenced,  took  ^^^  the  several  writs  from 

the  sheriff's  office,  and  on  the  11  th  July,  1821,  the  last  day  of  Trinity  term,  a  roll  of  the 

proceedings  with  the  continuances  on  the  writ  of  pluries,  brought  down  to  the  term  next 

preceding  the  date  of  the  commission,  was  docketed  and  carried  in,  and  on  the  same  day 

the  three  writs  were  filed  of  record  : — Held,  upon  these  facts,  that  the  assignees  of  B., 

had  not  at  the  time  of  suing  out  the  commission  against  A.^  or  on  the  21st  marck,  1821, 

when  he  was  declared  a  bankrupt,  a  valid  debt,  as  petitioning  creditors,  to  support  the 

commission.  • 
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any  time  since  been  reduced.  On  24th  June^  1812^  while  1826. 
Gregory  was  abroad,  J.  T.  Taylor  and  J.  Parker,  as  as-  q^^^^ 
signees  of  Walsh,  commenced  an  action  by  special  original  ^^  v. 
in  his  majesty's  court  of  King's  Bench,  against  Hipkins 
and  Gregory,  for  the  recovery  of  a  debt  then  claimed  to  be 
doe  and  owing  from  Hipkins  and  Gregory,  to  the  estate  of 
Walsh,  and  for  that  purpose  sued  out  a  writ  of  special 
capias,  directed  to  the  sheriffs  of  London,  retiumable  on 
the  morrow  of  All  Souls,  in  Michaelmas  term,  in  the  afore- 
said year,  1812,  and  indorsed  for  bail  for  the<«um  of  1000/. 
and  upwards.  The  said  JR.  L.  Hipkins  being  at  the  time 
of  suing  out  the  said  writ  a  prisoner  in  the  King's  Bench 
prison,  was  detained  in  custody  at  the  suit  of  the  said  as- 
signees of  Walsh,  for  the  aforesaid  debt  of  1000/.  A  com- 
missiom  of  bankrupt  was^  on  or  about  the  18th  August, 
1812,  upon  the  petition  of  the  said  J.  T.  Taylor,  and  his 
then  copartner,  J,  Taylor,  awarded  and  issued  against  12. 
L.  Hipkins,  as  the  copartner  in  trade  of  Gregory,  and 
under  which  commission  he,  Hipkins,  was  duly  adjudged 
a  bankrupt.  At  a  meeting  under  the  commission,  held  at 
Guildhall,  London,  on  the  6th  September,  1812,  the  said 
J.  T.  Taylor  was  duly  chosen  sole  assignee  of  the  estate 
and  effects  of  Hipkins,  and  an  assignment  of  such  estate 
and  effects  was  executed  to  J.  T  Taylor,  by  the  major 
part  of  the  commissioners  in  the  commission  named.  Htp- 
kins  died  in  September,  1813.  In  November,  1812,  Gregory 
being  then  abroad,  an  alias  writ  of  special  capias  was  sued 
oat  against  Hipkins  and  Gregory,  at  the  suit  of  the  as- 
signees of  Walsh,  directed  to  the  sheriffs  of  London, 
returnable  in  15  days  of  St.  Martin,  in  Michaelmas  term, 
1812;  and  on  the  11th  December,  1812,  a  pluries  writ  of 
special  capias  was  sued  out  by  the  assignee^  of  Walsh, 
against  Hipkins  and  Gregory,  also  directed  to  the  sheriffs 
of  London,  and  returnable  in  eight  days  of  St,  Hilary,  in 
Hilary  term  in  the  following  year,  1813 ;  and  both  the 
said  last-mentioned  writs  were  indorsed  for  bail  for  1000/. 
All  the  said  writs  of  capias,  alias,  and  pluries,  were  lodged 
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1826.  ft^  ^^6  secondary's  or  sheriff's  office  for  London,  in  and 
between  the  beginning  of  Michaelmas  term,  1812,  and 
the  end  of  Hilary  term,  1813,  and  were  severally  duly 
HuRRiLL.  returned  non  est  inventus  by  the  then  sheriffs  before  the  end 
of  Hilary  term,  1813.  The  said  action  was  so  commenced 
by  special  original  in  the  court  of  King's  Bench,  and  sa^h 
several  writs  of  capias,  alias,  and  pluries  sued  out  thereon, 
with  a  view  toout-law  the  said  G.  B.  Gregory ;  but  no 
outlawry  ever  took  place,  the  completion  of  such  intended 
outlawry  having  been  subsequently  suspended,  by  reason  of 
the  commission  of  bankrupt  having  been  so  awarded  and 
issued  against  Hipkim,  as  before  menticmed.  At  the  trial 
of  the  action  hereinafter  mentioned,  such  evidence  of  the 
return  of  Gregory  to  England  in  the  month  of  AprU,  1 814, 
was  given  as  is  hereinafter  also  mentioned.  Gregory 
afterwards  returned  to  England  m  July^  1819.  The  assig- 
nees of  Walsh,  on  the  16th  February,  1821,  commeneed 
a  new  action  in  the  court  of  ELing's  Bench  against  Gre- 
gory, as  the  surviving  partner  of  Hipkins,  and  sued  out 
a  bill  of  Middlesex  against  Gregory,  returnable  on  Wed^ 
nesday  next  after  16  days  of  Easter  in  Easter  term,  in 
the  aforesaid  year  1821,  and  which  bill  of  Middlesex  was 
indorsed  for  bail  for  1336/.  &.  10(2.,  being  the  same  iden- 
tical debt,  with  an  accumulation  of  interest  thereon,  as 
that  for  which  the  former  action  was  brought  against  l£ip- 
kins  and  Gregory  jointly.  A  warrant  on  the  said  bill  of 
Middlesex  was  made  out  and  delivered  to  an  officer  of 
the  sheriff  of  Middlesex,  for  the  purpose  of  executing 
th^  same,  and  such  officer  went  with  it  to  the  house  or 
residence  of  the  said  Gregory,  in  order  to  arrest  him,  and 
made  several  attempts  to  effect  it,  which  having  failed,  the 
assignees  of  Walsh  (the  plaintiffs  in  that  action)  on  the 
17th  March,  1821,  proceeded  to  strike  a  docket,  and  on  the 
22nd  Marchf  1821,  issued  a  commission  of  bankrupt 
against  Gregory,  and  he  was  thereupon  adjudged  and 
declared  a  bankrupt.  Aaron  Hurrill,  esq.,  was  doly 
ohosen  sole  assignee  of  the  estate  and  effects  of  Gregory, 
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at  the  second  meeting  of  the  commissioners,  held  at  Guiid"        1320. 
hall  on  the  21st  April,  1821.     Gregory  having  opposed 
the  said  commisnon  on  the  12th  April,  1821,  preferred  his 
petition  to  the  Lord  Chancellor,  thereby  praying  that  the     Hurrill. 
same  might  be  superseded.     By  an  order  of  the  Vice- 
Chancellor,  made  on  hearing  the  said  petition  on  the  9th 
May,  1821,  it  was  ordered  that  the  said  G.  JB.  Gregory 
should  be  at  liberty  to  bring  and  prosecute  an  action  of 
trover  against  the  assignee  of  his  estate  and  effects,  who, 
on  the  trial,  was  to  admit  possession  of  goods  to  the  value 
of  61.  in  order  to  sustain  the  said  action ;  and  the  petitioning 
oreditoro  under  the  said  commission,  were  to  defend  the 
action,  in  the  name  of  the  assignee,  upon  their  indemni- 
fying the  assignee,  and  the  same  was  to  be  tried  in  his 
majesty's  court  of   Common  Pleas    in  London  ;    and 
it   was   ordered    that   all  proceedings   under   the    said 
commission  should  be  stayed  until  further  order.     Gre- 
gory,   in  pursuance  of,  and   in  obedience  to  the  order, 
did,  on  the  17th  May,  1821,  commence  an  action  of  trover 
against  Hurrill,  his  assignee,  in  his  majesty's  court  of 
Common  Pleas  accordingly.     On  the  19th   May,  1821, 
two  days  after  the  commencement  of  the  action  of  trover 
to  try  the  validity  of  the  said  commission,  the  attorneys 
for  the  petitioning  creditors  under  the  commission  so  issued 
against  Gregory,  fetched  away  from  the  secondary's  or 
sheriff's  office  for  London,  the  said  three  several  writs  of 
capias,  alias,  and  pluries,  so  issued  out  against  Hipkins 
and  Gregory,  in  the  year  1812  as  aforesaid,  with  the  re- 
turns so  as  aforesaid,  indorsed  on  the  said  three  writs. 
The  said  three  writs  were  all  filed  together  in  the  Record 
office  in  the  court  of  King's  Bench,  on  the  1 1th  July,  in 
the  aforesaid  year  1821 ,  being  the  last  day  of  Trinity  term 
in  that  year,  and  a  roll  of  the  proceedings  with  the  con- 
tinuances (m  the  writ  of  pluries  brought  down  to  the  term 
next  preceding  the  date  of  the  commission  so  issued 
against  Gregory,  was  docketed  and  carried  in,  and  on 
the  same  day  the  said  three  writs  were  so  filed  of  record. 
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1826.         which,  in  point  of  fact,  was  the  day  next  before  the  day 
Q^^^^Y      appointed  for  the  trial  of  the  action  of  trover,  and  only 
V-  two  days  before  such  trial  actually  took  place.     The  action 

of  trover  came  on  for  trial  before  the  Lord  Chief  Justice 
of  the  court  of  Common  Pleas,  and  a  special  jury,  at 
Guildhall,  on  the  13th  Juli/,  1821,  when  the  said  J.  T. 
Taylor,  and  J.  Parker,  as  such  petitioning  creditors  as 
aforesaid,  proved  the  trading  and  act  of  bankruptcy  of 
Gregory  ;  and  when  they  also,  by  the  production  of  cer- 
tain documents,  and  the  testimony  of  Walsh,  established  a 
debt  of  1477/.  lis.  6d.,  due  to  them  as  such  assignees  as 
aforesaid,  for  and  on  account  of  the  several  advances  so  as 
aforesaid  made  by  Walsh.  Whereupon  Gregory  adduced 
as  evidence  S,  Hatchy  the  clerk  of  Mr.  Iggulden,  the  Vice- 
consul  of  Sweden,  resident  at  Deal,  who  identified  Grre- 
gory  as  being  a  person  who,  in  the  month  of  April,  1814, 
had  called  at  the  office  of  the  said  Vice-coiisul  at  Deal, 
several  times,  whilst  waiting  for  a  passage  in  the  ship 
Hazard.  He  left  a  letter  with  the  witness,  to  be  delivered 
to  the  captain  of  a  ship  called  the  Aurora,  and  Gregory 
waited  there  several  days,  which  letter  was  given  in  evi- 
dence at  the  trial,  and  is  as  follows,  viz:  '*  Downs,  2 1st 
April,  1814.  Captain  M.  F.  Bohl,  you  will  proceed  from 
hence  with  all  dispatch  to  the  port  of  Amsterdam  with 
your  cargo,  waiting  my  further  orders  in  regard  o£  the 
same.  Your  obedient  servant,  G.  B.  Gregory.  P.  5. 
As  all  privateers  are  called  in,  there  is  no  occasion  for 
convoy."  Addressed,  "Captain  M.  F.  Bohl,  Swedish 
schopner  Aurora,  care  of  E.  Iggulden,  esq.,  Deal  (ex- 
pected in  the  Downs  hourly  from  Portsmouth).^*  The 
testimony  of  the  said  S.  Hatch  was  the  only  evidence 
offered  by  the  said  bankrupt  of  his  having  been  in  England 
from  the  year  1811,  till  the  year  1819 ;  whereupon  Tay /or 
and  Parker,  the  assignees  of  Walsh,  produced  one  Martha 
Salter  as  a  witness,  who  stated  that  she  knew  the  said 
G.  B.  Gregory  in  Sweden,  in  1815,  and  that  she  had  seen 
him  in  England,  at  the  house  of  Mr.  Pattrick,  in  the  year 
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1819,  when  he  said  that  he  had  sailed  from  England  in  the         1826. 

year  1811,  and  returned  in  1819;  and  that  she  had  also 

heard  him  say  in  the  presence  of  his  sisters^  tliat  he  had  v. 

never  been  in  England  during  the  whole  seven  years,  and        u»*ill. 

that  she  thought  she  had  heard  him  say  so  more  than 

once.    And  the  assignees  of  Walsh  also  produced  and  put 

in  evidence  at  the  said  trial,  examined  office  copies  of  the 

aforesaid  writs  of  capias,  alias,  and  pluries,  and  returns 

indorsed  thereon,  and  also  an  examined  office  copy  of  the 

roll   of  proceedings  with   the    continuances  so  entered 

thereon.     The  Lord  Chief  Justice  thereupon  directed  the 

jury  to  find  a  verdict  for  the  plaintiff  Gregory,  reserving 

the  point  for  the  consideration  of  the  court  of  Common 

Pleas  as  to  the  effect  of  the  continuances  so  as  aforesaid 

entered  on  the  roll,  and  whether  the  same  were  sufficient 

to  take  the  case  out  of  the  Statute  of  Limitations. 

The  case  then  shortly  set  forth  the  proceedings  in  the 
cases  of  Taylor  v.  Hipkins  (a),  Gregory  v.  Hurrill  (6), 
and  Gregory  y.  Hurrill  (c). 

On  the  8th  July,  1823,  Gregory  preferred  another  peti- 
tion to  the  Lord  Chancellor,  thereby  stating  that,  notwith- 
standing the  opinion  of  the  Judges  of  the  court  of  Com- 
mon Pleas,  he  was  advised  that  the  debt  of  the  petitioning 
creditors,  if  any,  was  really  and  actually  barred  by  the 
Statute  of  Limitations,  and  was  not  a  valid  debt  at  the 
time  of  issuing  the  said  commission  against  him  to  support 
such  commission.  Upon  the  hearing  of  the  last-mentioned 
petition,  his  Lordship  was  pleased  to  order  that  a  case 
should  be  stated  for  the  opinion  of  his  majesty's 
court  of  King's  Bench  upon  the  following  question : 
^*  Whether,  under  the  circumstances  stated,  the  said  J. 
T.  Taylor,  and  J.  Parker,  as  assignees  of  the  estate  and 
effects  of  Walsh,  who  were  the  petitioning  creditors  under 
the  commission  of  bankrupt  awarded  und  issued  against 
Gregory,  had,  at  the  time  of  suing  out  the  said  commission 

(a)  5  B.  &  A.  489.  (f)  1  Bing.  324  ;  8  J.  B.  Moore, 

lb)  3  B.&B.  2 1 2 ;  6  J.  B.  Moo.  525.        189. 


HUBRILL. 


276  CASES    IN    THE    KING  S    BENCH» 

1636.        of  bankrutity  viz.  on  the  22Qd  day  of  March,  1821,  and 
Q^^^^y      on  the  9th  day  of  April,  1821,  when  Gregory  was  declared 
«•  a  bankrupt,  a  valid  debt  as  petitioning  creditors,  to  sup- 

port the  said  commission,  as  well  upon  any  trial  to  be  had 
at  law,  as  upon  any  criminal  proceeding  by  mformation  or 
indictment  that  might  have  been  preferred  against  the 
said  bankrupt,  under  the  stat.  of  6  Geo.  2,  c.  30,  s.  1,  re- 
lating to  the  offences  therein  charged  against  bankrupts  (if 
any  such  had  been  necessary),  regard  being  had  in  both 
cases,  to  the  time,  viz.,  the  11th  July,  1821,  when  the 
entry  of  the  continuances  on  the  roll  was  made ;  and  in 
the  latter  case  considering  that  such  criminal  proceeding 
had  been  commenced  at  any  time  after  the  adjudication  of 
the  said  bankruptcy,  but  before  the  entry  of  the  said  con- 
tinuances on  the  roll.'' 

Campbell,  for  the  plaintiff.  It  is  submitted  that  under 
the  circumstances  stated  in  this  case,  the  assignees  of^ 
Walsh  had  not  a  valid  petitioning  creditor's  debt,  to  sup^ 
port  the  commission  awarded  against  the  plaintiff,  in- 
asmuch as  the  debt  claimed  to  be  due  for  that  purpose 
was  barred  by  the  Statute  of  Limitations  at  the  time  the 
conunission  was  sued  out.  This  objection  certainly  would 
not  lie  in  the  mouth  of  a  third  person,  if  the  bankrupt 
had  submitted  to  the  commission ;  but  it  is  a  clear  proposi- 
tion, that  the  bankrupt  himself  may  take  advantage '  of 
it,  Swayne  v.  Walling€r{a),  Quant ock  v.  England{Jb). 
Wherever  a  debt,  barred  by  the  Statute  of  limitations^ 
is  proved  under  the  commission,  it  is  the  universal  practioe 
for  the  Lord  Chancellor  to  order  the  proof  of  such  a  debt  to 
be  struck  out.  Ex  parte  Dewdney^c),  and  Ex  parte  Rof^- 
fey{d).  It  cannot  be  said  that  the  debt  in  question 
comes  within  the  exception  of  the  Statute  of  Linutations» 
concerning  merchants'  accounts ;  for  this  is  not  a  debt 
arising  between  merchant  and  merchant :  it  is  merely  an 

(a)  2  Stra.  746.  (c)  1 5  Ves.  479. 

(fr)  5  Burr.  2628.  \d)  2  Itos€  B.  C.  245. 
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advance  of  money  by  way.  of  loan.     There  were  no  mutual  i836 

dealings  between  the  parties,  and  it  has  been  eJspressly 
determined  that  the  exception  in  the- Statute  of  Limitations  v. 

apjdies  only  to  the  case  where  there  are  mutual  dealings ;  ^^'^'^i^* 

• 

Barbor  v.  BarbarXa),  Foster  v.  Hodgson  (b),  and  Catling 
T.  Skouldmgic).    In  the  latter  case^  some  expression»>are 
attributed  to  Lord  Kenyon,  which  will  'probably  be  referred 
to  on  the  other  side,  but  they  do  not  militate  against  the 
general  principle.    The  question  then  is,  whetb^  Gregpry 
was  in  parts  beyond  seas  until  within  six  j^rsof  the  com- 
mencement of  the  suit  against  him  in.  1821 2    Admitting 
that  the  defendant  did  not  know  of  his  being  al^Deal  fo» 
a  few  days  in  1814,  still  that  makes,  no  difiecei^ce,  foe 
neither  the  statute  21  Joe.  1,  c.  16,  nor  the  4  Atme^  c.  IQ, 
s.  19,  contains  any  thing  to  shew  that  the  pse^Qnce  of  the 
debtor  in  England  should  be  known /|o  the  creditor,  in 
order  to  make  the  time  begin  to  run;.. for  it  is  a  settled 
principle,  that  when  once  the  statute  begins  to  run,  nothing 
can  stop  it.    Then,  when  did  the  statute  begin  to  rua?   It 
began  to  run  from  the  day  on  which  Gregory  first  set  his  foot 
on  shore.    The  statute  21  Jac.  }f  c.  Ifi,  applies  to  the  ab- 
sence of  the  creditor  beyond  seas^  and  the  4  Anne,  c.  16, 
to  the  absence  of  the  debtor ;  but  thje  same  construction  is 
to  be  given  to  both,  as  to  the  effect  of  the  return  x>f:  the 
party  to  England,  and  therefore  the  return  from  beyond- 
seas,  though  but  for  a  day,  will  make  the .  statute^  run 
in  either  case.    The  length  of  the  party's  stay  in  England 
has  nothing  to  do  with  the  question  as  to  the  operation 
of  the  statute.     The  moment  he  lands  on  the  English 
shore,  that  is  to  be  considered  as  his  first  return,. though  it 
does  not  appear  for  what  length  of  time  he  stays.     Sup<- 
pose  a  plaintiff  returns  from  beyond  sea  but  for  a  day,  and 
goes  abroad  again  immediately^  the  exception  in  21  Jac.  ly 
does  not  help  him,  for  the  statute  runs  from  that  moment, 
and  continues  to  run ;  Smith  v.  Hill  (d),  Doe  v.  Jones  (e). 

(fl)  18  Ves.  286.  (rf)  1  Wils.  134. 

lb)  19  Vm.  179.  (e)  4  T.  R.  300. 

(f)  6  T.  R.  189. 
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1836.  If  that  be  law  for  a  plaintiff,  it  must  equally  be  so  for 
a  defendant*  The  exception  in  4  Anne,  c.  16,  will  there- 
fore not  avail  the  present  defendant,  because  it  follows  as 
the  converse  of  the  proposition  respecting  plaintiffs,  that 
the  statute  had  begun  to  run  when  Gregory  landed  at 
Deal,  although  he 'went  abroad  again  immediately.  The 
question  then  is,  whether  there  were  regular  continuances 
of  the  original  action,  at  the  time  the  docket  was  struck, 
so  as  to  take  the  case  out  of  the  statute.  It  cannot  be 
denied  by  the  plaintiff,  that  if  there  had  been  an  action 
regularly  commenced  and  continuances  entered  up,  the 
creditor  ought  not  to  be  prejudiced  by  the  debtor  going 
abroad ;  but  here  there  has  been  no  regular  continuance  of 
the  original  process.  The  writs  sued  out  in  1812  and 
1813,  can  avail  the  defendant  nothing;  because,  though 
returned  non  est  iaventus  by  the  sheriff,  they  were  not  re- 
turned and  filed  until  after  the  commission  of  bankrupt  had 
issued  ;  and  it  is  expressly  found  by  the  case,  that  the  roll 
was  not  carried  in  and  continuances  entered  until  two  days 
before  the  trial  in  the  Common  Pleas.  It  is  not  necessary 
to  argue  the  doubtful  question,  whether  a  commission  of 
bankrupt  can  be  a  good  continuance  of  a  capias ;  but  if  it 
were,  the  case  of  Smith  v.  Bower  (a),  would  in  principle 
negative  that  proposition,  for  it  was  there  held  that  an 
attachment  of  privilege  is  not  a  continuance  of  a  bill  of 
Middlesex  so  as  to  avoid  the  statute.  It  is  sufficient  for 
the  present  purpose  to  rely  upon  the  fact,  that  here  the 
writs  originally  sued  out  were  never  returned,  and  conse- 
quently the  statute  is  not  avoided,  Brown  v.  Bobbing* 
ton  (6)  ;  and  in  Harris  v.  Woolford  (c),  it  was  held  that  in 
order  to  save  the  statute  it  is  necessary  to  shew  not  only 
that  the  writ  was  sued  out  in  time,  but  also  that  it  w:a8  re- 
turned into  Court,  because  the  Court  is  not  in  possession  of 
the  suit  until  the  writ  is  returned.  In  Bates  v.  Jenkins,  cited 

(o)  3T.  R.662.  (c)6T.R.617. 

(6)  2  Ld.  Raym.  680. 
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by  Lord  Kenyan,  in  Harris^.  Woolford{a),MT,Jxisi\ce  Butler        ^^26. 
said,  [speaking  of  the  commencement  of  a  suit,  in  order  to      Gregory 
avoid  the  statute]  :  **  If  the  first  writ  had  been  sued  out.  and     ,,    ^* 

HURRILL« 

kept  in  the  plaintiff's  pocket,  there  might  have  been  great 
objection^  but  not  any  when  returned  of  record,  and  not 
merely  indorsed  by  the  sheriff/'  and  on  that  ground  it  was 
held  that  the  plaintiff  should  have  shewn  that  the  first 
writ  had  been  returned.  The  consequence  resulting  from 
diese  authorities  is,  that  Gregory  has  been  -improperly 
adjudged  a  bankrupt,  because  the  commissioners  had  not 
sufficient  facts  before  them  to  warrant  their  adjudication* 
To  support  the  commission  there  must  be  a  good  petitioning 
creditor's  debt.  Now  prim&  facie  the  petitioning  creditor's 
debt  was  bad,  for  at  the  time  the  docket  was  struck  and 
the  commission  issued^  there  had  been  no  return  of  the 
writs,,  nor  any  entry  of  continuances*  The  adjudication 
q{  the  commissioners,  therefore,  was  wrong,  and  the  com- 
/niasion  ought  to  haye  been  set  aside.  The  validity 
of  the  commission  must  depend  upon  the  sufficiency  of 
the  petitioning  creditor's  debt  in  point  of  law,  and  looking 
at  the  facts  in  this  case,  it  is  clear  that  there  was  no  legal 
ptoof  that  Gregory  was  indebted  to  the  petitioning  cre- 
ditor, inasmuch  as  there  was  no  formal  entry  of  the  writs 
and  continuances  thereon.  The  party  who  is  to  be  affected 
by  a  proceeding  in  bankruptcy,  is  entitled  de  jure  to  have 
the  most  satisfactory  evidence  of  the  validity  of  the  debt 
by  wliich  the  commission  is  sought  to  be  supported.  It 
will  hardly  be  disputed  on  the  other  side,  that  if  Gregory 
bad  been  in  the  first  instance  improperly  adjudged  a 
bankrupt,  and  he  had  been  indicted  for  not  surrendering 
to  the  commission,  the  prosecution  must  have  failed  (b). 
Then  if  that  be  so,  can  it  be  contended  that  the  commis- 
sion could  be  set  up  by  the  subsequent  return  of  the 
writs  and  entry  of  continuances,  so  as  to  subject  the 
party  to  prosecution  for  a  capital  offence,  by  ex  post  facto 

(«)  Id.  619.    See  Be^ardmort  ▼.      vol.  i.  27. 
BaitaAwryy  5  B.  &  A.  452.    Ante,         (6)  Hex  v.  Bullock,  1  Taunt.  71. 
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1826.        evidence  ?    The  effect  of  such  a  proposition  would  be  to 
^"^^'       render  the  party  liable^  or  not  liable,  to  prosecution,  ac- 
V.  cording  to  the  good  will  and  pleasure  of  the  sheriff,  who 

HuBRiLL.  cannot  be  compelled  to  return  the  writ,  unless  ruled 
to  do  so  within  six  months  after  he  is  out  of  office.  It 
would  be  of  the  last  importance  in  such  a  prosecution,  for 
the  party  accused  to  shew  the  true  day  on  which  the  writs 
were  returned,  and  continuances  entered  ;  and  it  is  clear 
that  evidence  for  that  pui*pose  would  be  admissible; 
Moons  V.  Pugh  (a),  Wilson  v.  Girdlestone  (6),  Lyttleton  v. 
Cross  (c).  Suppose  there  had  been  an  indictment  against 
Gregory,  under  the  5  Geo.  2,  c.  30,  for  not  surrendering 
to  his  commission  within  42  days,  must  he  not  have  been 
acquitted  if  it  appeared  that  the  writs  were  not  returned, 
and  continuances  entered,  until  after  the  indictment  was 
preferred  ?  Would  the  grand  jury,  indeed,  be  justified  in 
finding  a  bill,  unless  there  was  sufficient  evidence  before 
them  to  take  the  petitioning  creditor's  debt  out  of  the 
Statute  of  Limitations,  before  the  bill  was  preferred? 
Here,  at  the  time  that  Grego;^  was  adjudged  a  bankrupt, 
the  facts  had  not  taken  place,  which  were  necessary  to  found 
the  adjudication  of  the  commissioners,  and  consequently 
the  commission  was  invalid  to  all  intents  and  purposes. 
If  it  would  be  insufficient  to  sustain  a  criminal  proceeding, 
it  would  be  equally  inoperative  to  sustain  a  civil  action. 
There  could  not  have  been  a  good  petitioning  creditor's 
debt,  unless  it  was  sufficient  to  support  an  indictment 
against  the  bankrupt  for  felony;  and  it  follows  as  a 
necessary  consequence,  that .  there  could  not  have  been  a 
good  petitioning  creditor's  debt  for  any  purpose. 

Denman,  contvh.  This  was  a  good  commission,  and 
may  be  sustained,  if  not  for  criminal  purposes,  at  least  for 
all  civil  purposes,  in  order  to  do  justice  to  the  creditors  of 

(fl)  3  Burr.  1241.  (c)  Ante,  vol.  v.,  175.     3  B.  St 

(6)  5  B.  &  A.  847.  Ante,  vol.  i.,      C.  3 1 7. 
488. 
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the  bankrupt.     First,  it  is  submitted  that  the  debt  in 
question  arose  between  merchant  and  factor,  and  if  so, 
then  it  comes  within  the  language  of  21  Jae.  1,  c.  16,  s.  3, 
which  excepts  '*  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchant  and  merchant,  their  fac- 
tors or  servants."    From  the  facts  stated  in  the  case,  it 
appears  clear  that  Walsh  was  factor  or  servant  to  Hipkiiu 
and  Gregory t  for  it  is  expressly  found,  that  by  the  agree- 
ment between  the  parties,  he  was  employed  as  broker,  to 
answer  the  purposes  of  the  speculation ;  and  that  he  there- 
upon agreed  to  become  the  agent  of  the  concern  upon  the 
usual  terms  of  interest,  and  a  certain  commission  being 
allowed  upon  the  amount  of  all  advances  and  payments 
made  by  him  in  the  course  of  such  agency,  and  that  the 
proceeds  of  the  cargo  were  to  be  remitted  to  him  for  the 
payment  of  such  advances ;  that  various  goods  were  pur- 
chased, and  the  different  merchants  and  tradesmen  were 
referred  to  him,  who  either  paid  in  cash  or  accepted  bills 
of  exchange  for  the  amount ;  and  that  he  continued  to 
pay  the  bills  so  accepted  by  him  on  account  of  the  goods 
shipped,  &c.    This,  then,  is  one  of  the  cases  excepted  out 
of  the  statute ;    and  therefore,  inasmuch  as  both  before, 
and  at  the  time,  when  this  debt  was  contracted,  Walsh  was 
employed  by  Gregory  and  Hipkins  as  their  factor,   in 
settling  the  accounts  of  the  concern,  the  statute  does  not 
run  as  against  the  debt  in  question.    The  accounts  need 
not  be  mutual,  so  as  to  bring  the  case  within  the  exception 
in  the  statute,  for  so  long  as  they  are  merchants'  accounts, 
that  is  sufficient,  according  to  the  opinion  of  Lord  Kenyan, 
as  reported  in  Catling  v.  Skoulding  (a).     The  statute  itself 
says  nothing  about  mutual  accounts,  and  Lord  Kenyan,  in 
the  case  referred  to,  observes  that,  ''where  there  is  no 
item  of  account  at  all,  within  six  years  before  the  action 
brought,  the  plaintiff  will  be  precluded,  unless  he  can 
bring  his  case  within  the  exception  in  the  statute  con- 
cerning merchants'  accounts ;  and  it  must  be  remembered 

(a)  6  T.  R.  192. 
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that  there  the  plaintiff  is  not  barred,  though  there  has  been 
no  transaction  of  any  kind  between  the  parties  for  six 
years ;  for  by  his  repUcation,  he  insists  that  his  case  nerer 
was  within  the  statute,  for  that  the  accounts  were  between 
merchant  and  merchant.**  [Bayley,  J.  But  Lord  Kenyon 
notes  a  distinction  between  that  case  and  former  cases, 
where  there  were  items  only  on  one  side  of  the  accounts, 
and  he  pointedly  observes,  that  in  the  case  then  at  bar, 
there  were  mutual  items  of  account].  In  that  case  Lord 
Kenyon  reviews  the  language  of  the  statute,  and  it  is 
plain  that  in  his  view  of  a  case  similar  to  the  present, 
there  could  be  no  doubt  that  he  would  hold  it  withia  the 
plain  words  of  the  exception.  Secondly,  assuming  the  judg- 
ment of  the  Court  to  be  unfavourable  to  the  defendant  on 
this  point,  it  is  submitted  that  there  was  no  such  return  of 
the  debtor  Gregory,  from  beyond  seas,  in  1814,  asreqtiired 
the  assignees  to  take  proceedings  against  him  earlier  than 
1821.  Now  there  is  considerable  doubt  upon  the  point, 
whether  Gregory  did  in  fact  return  to  England  in  1814, 
for  the  case  sets  out  the  evidence  on  both  sides,  and 
leaves  this  Court  to  draw  its  own  conclusion  from  the 
circumstances  so  stated  ;  but  admitting  the  fact,  that 
Gregory  had  landed  for  a  few  days  at  Deal,  in  1814,  still 
it  is  contended  that  this  would  not  be  such  a  returning 
from  parts  beyond  seas,  as  is  contemplated  by  the  statute 
4  Anne,  c.  16,  s.  19.  The  return  there  contemplated  is  a 
permanent  return,  with  an  intention  of  staying  at  home, 
and  not  a  casual  or  accidental  visit,  such  as  is  stated-  in 
this  case.  Beside,  it  must  be  a  return  which  is  known 
to  the  creditor,  whose  interests  are  to  be  affected,  or  rights 
barred,  by  the  fact  of  the  return.  The  hardship  of  the  pro- 
position contended  for  on  the  other  side,  may  be  fairly  tried 
by  this  test :  suppose  a  person  goes  abroad,  and  during  his 
absence  from  England  a  right  of  entry  on  a  freehold  estate 
descends  upon  him,  but  he  happens  accidentally  to  touch  on 
the  coast,  and  being  ignorant  of  his  rights,  pursues  bis  vqy-' 
age,  and  suffers  twenty  years  to  elapse  before  his  return. 
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could  it  be  contended,  under  such  circumstances,  that  he 
would  be  barred  by  the  Statute  of  limitatioDs  ?    Surely  not : 
and  yet  the  affirmative  of  such  a  proposition  must  be  made 
out,  before  the  assignees  in  this  case  can  be  concluded  by  the 
fiict  of  Gregary^s  having  accidentally  returned  for  a  tem- 
porary purpose.    Thirdly,  supposing  the  statute  began  to 
run  in  1811,  when  Walsh  became  bankrupt,  then  comes 
the  really  important  question  in  this  case,  viz.  whether  the 
writs  issued  in  1812  and  1813,  were  properly  continued  so 
as  to  take  the  case  out  of  the  statute.    This  point  has  in 
efiect  already  undergone  three  judicial  determinations,  in 
Taylor  y.  Hipkins{a),  Gregory  v.  Hurrill{b),  and  Same  v. 
Same  (c).    There  can  be  no  doubt  that  the  writs  so  sued  out 
were  duly  returned,  for  the  case  finds  that  fact;  and  then 
the  conclusion  follows  from  the  decisions  referred  to,  that 
c<mtinuances  had  been  properly  entered  so  as  to  save  the 
Statute  of  Limitations.     As  to  the  objection  that  a  com- 
mission of  bankrupt  cannot  be  considered  as  a  valid  con- 
tinuance of  the  original  proceedings,  Richardson,  J.,  lays 
down  a  plain  and  intelligible  principle  (d),  which  is  a  deci- 
sive answer  to  the  argument  on  the  other  side,  namely, 
that  **  As  long  as  a  remedy  was  open  to  the  party,  by  which 
the  debt  might  have  been  recovered  any  where,  it  was  not 
barred  by  the  statute.''    But  then  it  is  said  that  the  com- 
mission in  this  case  would  not  support  a  criminal  proceed- 
ing against  the  bankrupt.     Assuming  that  to  be  so,  still 
there  are  cases  which  decide  that  scHne  proceedings  may  be 
good  for  ordinary  civil  purposes,  though  not  so  where  the 
life  of  the  party  is  affected ;  Bones  v.  Booth  (e),  and  Rex 
V.  Punshon  (J).     All  that  is  necessary  to  make  out  here 
is,  that  the  commission  is  good  for  the  purpose  of  distri- 
buting the  bankrupt's  effects  amongst  his  creditors,  and  it 
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(<i)5B.&A.  489. 

(6)  6  J.  B.  Moore,  525.  3  B. 
&  B.  212. 

(c)  8  J.  &  B.  Moore,  189.  1 
Bing.  324. 


(d)  Gregory  v.Hurrill,  3  B.  &  B. 
212.    6  J.  P.  Moore,  525. 
(c)2SirW.Bl.  1226. 
(/)  3  Campb.  96. 
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is  not  incumbent  on  the  defendant  to  shew  that  upon  an 
indictment  of  felony  the  plaintiff  could  be  convicted.  It 
is  said  that  the  commission  might  be  defeated  by  shewing 
the  true  day  on  which  the  writs  were  returned,  and  con- 
tinuances entered.  This  might  be  so  in  a  criminal  pro- 
ceeding, but  non  constat  that  it  would  avail  the  party  in  a 
civil  action.  On  these  grounds,  therefore,  first,  that  this 
debt  is  within  the  exception  in  the  statute  as  to  merchants' 
accounts ;  second,  that  there  was  no  return  from  parts 
beyond  seas  within  the  meaning  of  the  statute  4  Anne ; 
and  third,  that  there  were  proper  continuances  upon  the 
return  to  the  writs  originally  sued  out:  this  ip  a  valid 
petitioning  creditor's  debt,  and  the  defendant  is  entitled 
to  judgment. 

This  case  was  argued  in  Michaelmas  term,  1826,  and 
the  Judges  afterwards  sent  the  following  certificate  into 
Chancery  :— 

''  This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion,  that,  under  the  circumstances  stated, 
the  said  J.  T.  Taylor  and  J.  Parker ^  as  assignees  of  the 
estate  and  effects  of  the  said  .B.  Walsh,  who  are  the  peti- 
tioning creditors  under  the  said  commission  of  bankrupt 
awarded  and  issued  s^inst  the  said  G.  B.  Gregory,  had 
not  at  the  time  of  suing  out  the  said  commission  of  bank- 
rupt, viz.  on  the  22nd  day  of  March,  1821,  or  on  the  9th 
day  of  April,  1821,  when  the  said  G.  B.  Gregory  was 
declared  a  bankrupt,  a  valid  debt,  as  petitioning  creditors, 
to  support  the  said  commission. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD. 
J.  LlTTLEDALE." 
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DiCKiNs  V.  Smith  and  Jarvis.  1826. 

X  HIS  was  a  rule  nisi  for  an  attachment  against  the      ^  cause, 

plaintiff  for  non-payment  of  costs,  pursuant  to  the  Master's  ters  in  differ- 

allocatur,  under  the  following  circumstances*    The  plain-  ence,  be^een 

tiff  had  brought  an  action  of  assumpsit  against  the  de-  twodefend- 

fendants,  to  which  they  separately  pleaded  non-assumpsit,  foj^^v  wder 

The  cause,  and  all  matters  in  difference,  were  afterwards  of  Nisi  Prius 

referred  to  an  abitrator  by  an  order  of  Nisi  Prius,  which  ^^^  power  to 

provided,  that  the  costs  should  abide  the  event,  and  that  enlarge  the 

the  arbitrator  should  have  power  to  enlarge  the  time  for  making  his 

makinfr  his  award,  bv  indorsement  on  the  order  of^Nisi  ^^^^^l^y"*- 
o  ,  dorsement  on 

Prius. .  The  arbitrator  enlarged  the  time  twice,  and  finally  the  order  of 
made  an  award,  '*  that  there  is  nothing  due  to  the  plain-  ^^^^"o^abide 
tiff.'*     The  defendant  Jarvis  did  not  appear  when  the  the  event  The 
cause  was  called  on  for  trial,  nor  did  he  attend  before  the  enlarge  the 
arbitrator.       Upon  the  award  beini?    taken  before    the  ^*™®.  ^\ . 

t/»i^  making  his 

Master,  he  taxed  the  costs  of  the  cause  and  of  the  reference  award,  by  in- 
to the  defendant  Smith,  who  demanded  them  of  the  plain-  ^^^J^^^^^ 
tiff,  purisuant  to  the  Master's  allocatur.  The  amount  given  reference,  and 
by  the  Master  was  56/.,  and  he  made  no  distinction  be-  there  iJ  no-  ** 
tween  the  costs  of  the  cause  and  those  of  the  reference,  thing  due  to  ^^ 
The  plaintiff  refused  to  pay  the  costs,  upon  which  the  Only  one  of 

defendant  Smith  made  the  order  of  Nisi  Prius,  and  the  ^^  defendants 

.  .         attended  be- 

arbitrator's  indorsements  thereon  for  enlarging  the  time  fore  the  arbi- 

for  making  the  award,  a  rule  of  Court,  and  then  moved  ^^^^  ^^ 

for  the  present  rule.      The  affidavits  produced  on  the  the  costs  of  the 

motion,  stated  only  that  copies  of  the  award,  the  Master's  referent  in^ 

allocatur,  and  the  rule  of  Court,  had  been  served  upon  the  one  sum,  to 

,..—,,,.,.  ,  ,.  -       that  one  de- 

plaintiff;  they  did  not  go  on  to  state  that  the  time  for  fendant,  who 

made  the  order 
of  reference,  with  the  arbitrator's  indorsement  thereon,  a  rule  of  Court,  and  demanded 
the  costs  irom  the  plaintiff,  who  refused  to  pay  them : — Held,  First,  that  the  award 
determined  the  right  of  action  between  the  parties,  and  was  sufficiently  final.  Second, 
that  the  rule  of  Court  was  a  sufficient  foundation  for  an  attachment  for  not  performing 
the  award,  without  an  affidavit  that  the  time  was  duly  enlarged.  And,  Third,  that 
an  attachment  would  not  lie  for  the  non-payment  of  the  costs  to  the  one  defendant  only. 
Semble,  that  the  Master  had  not  power  to  tax  the  costs  separately  to  the  several 
defendants. 
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1826.        making  the  award  was  duly  enlarged^  or  that  any  affi- 
davit of  that  fact  was  shewn  to  the  plaintiff. 

C.  Cresswell  shewed  cause.  This  rule  must  be  discharged 
upon  three  grounds.  First,  it  was  obtained  without  any 
affidavit  that  the  time  for  making  the  award  had  been 
duly  enlarged,  which  is  a  fatal  objection ;  Hakkn  v.  Glau- 
cock  (a).  It  was  there  expressly  decided,  that  if  a  cause  is 
referred  by  a  judge's  order,  by  consent  of  the  parties,  and 
the  time  for  making  the  award  is  enlarged  by  a  judge's 
order,  on  moving  for  an  attachment  for  not  performing  the 
award  y  it  must  be  shewn  that  the  order  enlarging  the 
time,  was  made  by  consent :  and  Holroyd,  J.,  said*  ^  To 
bring  the  party  into  contempt,  at  least  it  must  be  shewn 
that  the  enlargement  of  the  time  was  by  consent.  The 
original  order  enabled  the  arbitrator  to  enlarge  the  time  by 
indorsement ;  but  there  is  no  affidavit  that  he  did  so 
enlarge  it."  Second,  the  award  itself  cannot  be  enforced, 
for  it  is  not  final,  and  does  not  determine  the  causein  favour 
of  the  defendants.  It  states  only  ^'  that  there  is  nothing 
due  to  the  plaintiff,"  but  it  does  not  state  that  there  was 
nothing  due  to  him  when  he  commenced  his  action. 
Third,  the  action  being  joint  against  two  defendants, 
the  costs  cannot  be  awarded  to  one  of  them  only.  They 
both  pleaded  to  the  action ;  the  award  was  general,  in 
favour  of  both ;  and  the  judgment,  therefore,  would  be 
joint :  whereas  the  Master  has  not  taxed  the  costs  separatdy 
to  each,  but  has  taxed  the  whole  to  one,  which  he  has  no 
authority  to  do ;  for  where  a  plaintiff  fails  in  an  actioii 
against  several  defendants,  he  cannot  be  compelled  to 
pay  costs  to  any  one  of  them  singly,  but  may  elect  to  pay 
to  which  of  them  he  pleases ;  Jordan  v.  Harper  (6),  Duthy 
v.TUo(c). 

X>.  F,  Jones,  contri.     Neither  of  these  objections  is  well 

(a)  Ante,  1 51 .    5  B  &  C.  390.  (r)  2  Str.  1203. 

(6)  1  Str.  516. 
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founded.  Fir^t,  it  19  quite  clear  that  the  enlargement  of  i836. 
the  time  for  making  the  award  would  not  have  been  made 
part  of  the  rule  of  Court,  unless  an  affidavit  that  it  was 
duly  made  had  been  produced  in  support  of  that  motion ; 
consequently,  it  was  perfectly  unnecessary  to  produce  such 
an  affidavit  a  second  time,  upon  moving  for  the  present 
role.  Second,  the  award  is  sufficiently  final ;  for  as  thei« 
is  nothing  to  shew  that  there  were  any  matters  in  dif- 
ference between  the  parties/  e:»)ept  the  action  itself,  the 
expression  **  there  is  nothing  due  to  the  plaintiff^''  could 
only  mean,  **  the  plaintiff  is  not  entitled  to  recover  in  the 
action/'  Third,  the  form  of  the  taxation  is  perfectly 
correct,  for  as  the  defendant  Smith  was  the  only  person 
who  incurred  the  expense  of  appearing  to  the  action,  and 
of  attending  before  the  arbitrator,  he  was  the  only  person 
to  whom  the  costs  could  with  justice  or  propriety  be 
awarded. 

Bayley,  J. — I  am  of  opinion  that  the  first  two  objec- 
tions are  unfounded,  and  that  the  attachment  might  have 
been  granted  against  the  plaintiff,  but  for  the  third  objec- 
tion, namely,  to  the  mode  in  which  the  costs  have  been 
taxed  and  demanded.  I  take  it  to  be  clear,  that  where  a 
submission  to  arbitration  contains  a  power  of  enlargiug 
the  time  for  making  the  award,  and  the  enlargement  is 
made  a  rule  of  Court,  that  rule  of  Court  is  a  sufficient 
foundation  for  an  attachment,  without  an  affidavit  of  due 
enlargement ;  the  same  as  if  the  award  had  been  made 
within  the  time  originally  limited  for  that  purpose.  The 
present  case  is  different  from  that  of  Halden  v.  Glas$^ 
cock^a),  (oT  there  the  time  was  enlarged  by  a  judge's 
order,  which  for  anything  that  appeared  might  have  been 
made  without  the  consent  of  the  parties ;  and  if  so,  it  was 
an  order  made  proprio  vigore  judicis,  not  proving  the 
enlargement  to  be  duly  made,  and  not  binding  upon  the 
parties.    But  here  the  enlargement  appears  to  have  been 

(a)  Ante,  151.    5  B.  &  C.  390. 
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1826.  made  with  the  consent  of  the  parties,  and  it  must  be  pie- 
Bomed  that  the  Court  were  famished  with  the  proper 
affidavits,  when  they  made  it  a  role  of  Court,  for  else  every 
rule  for  an  attachment  for  disobeying  a  rule  of  Court, 
must  be  a  rule  nisi  only.  I  am  also  of  opinion  that  the 
award,  finding  **  that  there  is  nothing  due  to  the  plaintiff," 
is  sufficiently  final,  and  does  determine  the  right  of  action 
at  the  time  when  the  submission  was  made;  because, 
it  must,  I  think,  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  the  question  between  the  parties  re- 
mained the  same  from  the»time  of  making  the  submission, 
to  the  time  of  making  the  award.  The  difficulty  that  I 
feel  is  upon  the  third  objection.  It  appears  that  the  whole 
of  the  costs,  both  of  the  cause  and  of  the  reference,  have 
been  taxed  together,  to  the  defendant  Smith  only,  at  the 
sum  of  56/.  By  the  submission,  the  costs  were  to  abide 
the  event ;  and  the  event  being  in  favour  of  the  defendants 
generally,  the  costs  would  accrue  to  them  both  jointly,  or 
to  each  separately :  for  though  the  defendant  Smith  might 
be  entitled  exclusively,  to  the  costs  of  the  reference,  both 
might  be  entitled  jointly,  or  each  separately,  to  the  costs  of 
the  cause.  Whether,  under  the  circumstances  of  this  case, 
there  could  be  separate  judgments,  and  a  separate  taxation 
of  costs,  to  each,  I  am  not  prepared  to  say ;  I  entertain 
great  doubt  upon  that  'point ;  I  do  not  remember  to  have 
met  with  such  a  case,  and  I  believe  the  general  course  has 
always  been  to  tax  all  the  costs  jointly  s^inst  the  plaintiff, 
and  to  leave  it  to  the  defendants  to  arrange  the  distri- 
bution of  them  among  themselves.  If  there  could  be 
separate  judgments  for  the  costs,  the  plaintiff  would  <^ 
course  be  liable  to  separate  executions,  which  would  be  a 
great  hardship  upon  him.  But  supposing  the  costs  could 
be  so  taxed,  still  I  doubt  very  much  whether  there  has  been 
such  a  taxation  in  this  case,  as  entitles  the  defendant  Smith 
to  demand  the  costs  exclusively  for  himself.  If  the  costs  of 
the  reference  had  been  taxed  separately  from  those  of  the 
cause,  the  defendant  Smith  might  have  demanded  the 
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former  for  himself  alone,  and  the  latter  for  himself  and  the 
other  defendant  jointly.  But  it  seems  plain^  upon  this 
allocatur,  that  the  sum  of  66/.  includes  all  the  oosts,  both 
those  of  the  cause  and  those  of  the  reference ;  and  though 
the  defendant  Smith  claims  to  have  the  whole  of  that  sum 
from  the  plaintiff,  he  does  not  inform  us  upon  affidavit 
that  no  part  of  the  costs  has  been  already  paid  to  the 
defendant  Jarvis.  Under  anch  circumstances  of  doubt,  I 
think  we  ought  not  to  make  the  rule  for  an  attachment 
absolute.  Even  if  the  costs  had  been  awarded  separately 
to  the  several  defendants,  the*  power  to  do  so  is  so  very 
qnestkmable,  that  we  should  scarcely  have  been  warranted 
in  granting  an  attachment,  for  the  plaintiff  ought  to  have 
the  opportunity  of  raising  the  question  upon  the  record. 
It  seems  to  me,  therefore,  that  this  rule  must  be  discharged. 
No  ultimate  injustice  will  be  worked  by  this  decision,  for 
if  the  defendant  Smith  is  entitled  to  the  costs  that  have 
been  taxed,  he  may  bring  an  action  to  recover  them. 

HoLROTD,  J. — ^The  right  of  the  defendant  Smith,  to 
these  costs,  is  far  too  doubtful  for  us  to  say,  that  the 
plaintiff  is  guilty  of  a  contempt  for  not  paying  them,  and 
to  grant  an  attachment  against  him.  The  party  must 
have  recourse  to  his  other  remedy. 


LiTTLEDALE,  J.,  concurrcd. 


Rule  discharged. 


Hblsbt  and  others  v.  Mears,  Tomlinson,    Salis- 
bury, and  others. 

Assumpsit  against  defendants,  as  common  carriers,      ^  special 

.       -  _:  contract  made 

for  .not  safely  carrying  from  Chester  to  Liverpool,  and  there  by  one  of  se- 
veral joint 
coach  proprietors  for  the  carriage  of  parcels,  is  binding  upon  them  all,  though  some  of 
them  became  proprietors  after  the  contract  was  made. 
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1826.  deUyering  to  plaintiffs,  a  box  containing  watch  caaes. 
Plea,  non-assumpsit^  and  issue  thereon.  At  the  trial,  at 
the  Chester  summer  assizes,  1825,  the  case  was,  in  sub- 
stance, this: — ^The  plaintiffs  were  watch  case  manufac^ 
turers  at  Liverpool.  The  defendants  were  the  proprietor 
of  the  mail  coach  running  between  Liverpool  and  Chester. 
On  the  16th  September,  1824,  the  plaintifib  sent  the  box  in 
qnestion,  containing  gold  and  silver  watch  cases  to  the 
value  of  185/.,  from  Liverpool,  to  a  Mr.  Walker,  the  Assay 
Master,  at  Chester,  for  the  purpose  of  the  goods  being 
assayed.  On  the  following  day,  the  same  box,  with  the 
same  contents,  was  delivered  by  Mr.  Walker  at  the  mail 
coach  office,  of  which  Mrs.  Tomlinson  was  then  the  sole 
proprietor,  ditdcted  to  the  plaintiffs  at  Liverpool.  The 
box  never  reached  the  plaintiffs,  having  been  stolen  out  of 
the  mail  ^oach  office  at  Chester.  Previous  to  this  trans- 
action, the  defendants  had  put  up  in  their  office  a  boaid 
containing  a  notice,  that  they  would  not  be  accountable  for 
the  loss  or  damage  of  any  package  or  parcel  exceeding  the 
value  of  5/.,  unless  the  same  were  enter^  and  paid  for 
accordingly,  at  the  time  of  its  delivery  to  them  or  their 
agents.  The  box  in  question  was  not  entered  and  paid 
for  as  being  above  the  value  of  6/.  Mr.  Walker  had  for  some 
years  been  in  the  habit  of  receiving  boxes  of  the  same 
kind  from  different  persons,  by  different  coaches  of  which 
Mrs.  Tomlinson  was  the  proprietor.  About  three  years 
before  this  transaction,  a  box  containing  watch  cases,  which 
had  beea  sent  to  him  from  Coventry  for  the  purpose  of 
being  assayed,  was  lost,  and  upon  his  making  application 
to  Mrs.  Tomlinson,  who  was  then  the  proprietor  of  the 
Coventry  mail,  by  which  that  box  was  sent,  and  also  <^ 
the  Liverpool  mail,  she  paid  him  the  value.  Some  con- 
versation then  took  place,  in  the  course  of  which  Mrs. 
Tomlinson  observed,  that  the  proprietors  incurred  a  gr^at 
risk  in  carrying  such  valuable  parcels  as  his,  that  the  car- 
riage was  not  equivalent  to  it,  and  that  they  must  decline 
carrying  them  in  future.     Mr.  Walker  said,  if  that  was 


Helsbt 
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persisted  in,  there  must  be  an  end  of  all  their  other  arrange-  i826. 
ments  with  him.  She  then  said,  ''  Is  our  carrying  them 
any  accommodation  to  you?"  He  answered,  *'  Certainly ;  ""iT 
wbalever  accomodates  the  trade,  accomodates  me."  She  ^kars. 
rejoined,  'Mf  that  is  the  case,  we  will  continue  to  carry 
them- as  usual."  The  carriage  then  charged  for  the  boxes 
ccmtaining  watch  cases,  was  the  same  as  that  charged  for 
ofdinary  packages.  After  this  conversation,  Mr.  Walker 
continued  to  send  the  boxes  the  same  as  before ;  and  his 
mode  was  to  settle  the  aocount  for  the  carriage  once  a  year; 
to  pay  the  carriage  to  Chester  himself,  and  afterwards  to 
chflfge  it  to  the  different  owners  of  the  boxes*  Some  of 
the  defendants  did  not  become  partners  in  the  Liverpool 
mail^  until  after  the  above  conversation  between  Mr. 
Walker  and  Mrs.  Tomlimon  took  place,  and  Mr.  Salisbury 
did  not  become  a  partner  until  after  the  last  settlement  of 
accounts  between  Mr.  Walker  and  the  then  proprietors  at 
Chester.  Upon  these  facts,  it  was  contended  on  the  part  of 
the  defendants  ^  first,  that  the  conversation  having  refer- 
ence to  a  different  coach,  was  no  evidence  of  a  special  con- 
tract to  be  accountable  for  the  loss  of  parcels  sent  by  the 
livetpool  mail,  exceeding  the  value  of  6/.,  and  not  insured, 
even  as  against  Mrs.  Tomlinson ;  and  that,  at  all  events,  it 
could  not  be  evidence  against  such  of  the  defendants  as 
were  not  partners  at  the  time ;  or  against  Mr.  Salisbury, 
who  only  became  a  partner  subsequently  to  the  last  settle* 
ment  of  the  accounts :  and  second,  that  the  loss  being 
occasioned  by  a  felony,  and  not  by  any  negligence  of  the 
defbndants,  they  were  on  that  ground  not  liable  to  make  it 
good.  The  learned  Judge  left  it  to  the  jury  to  say,  first, 
whether  there  was  a  special  contract  to  carry  these  boxes 
at  the  rate  charged  for  ordinary  parcels,  without  insurance ; 
and  second,  whether  the  loss  was  occasioned  by  a  felony, 
without  any  negligence  on  the  part  of  the  defendants. 
The  jury  answered  both  these  questions  in  the  aflirmative, 
and  thereupon  a  verdict  was,  by  the  learned  JTudge's  direc- 
tion, entered  for  the  plaintiffs,  with  liberty  to  the  defendants. 
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to  move  to  enter  a  nonsuit.     A  rule  nisi  was  obtained 
accordingly  in  last  Michaelmas  term,  against  which 

Temple  and  Parke  now  shewed  cause.  This  verdict 
cannot  be  disturbed.  First ;  there  was  evidence  of  a  spe- 
cial contract  between  Mr.  Walker,  the  agent  of  the  plain- 
tiffs, and  Mrs.  Tomlinson,  the  original  proprietor  of  the 
coach,  to  carry  the  parcels  sent  by  him  at  the  ordinary  rate 
of  carriage,  notwithstanding  the  notice.  She  paid  for  the 
loss  of  the  first  parcel ;  she  then  objected  to  go  on  upon 
the  old  terms,  declaring  that  the  carriage  was  not  equiva- 
lent to  the  risk,  but  finally  agreed  to  do  so,  saying  **  we  will 
continue  to  carry  the  boxes  as  usual :"  and  the  very  circum- 
stance which  gave  rise  to  the  conversation,  clearly  shews  that 
she  thereby  meant  that  she  would  continue  to  be  responsible 
for  the  boxes,  independently  of  the  notice.  The  loss  in  ques- 
tion happened,  it  is  true,  from  a  different  coach,  travelling  a 
different  road,  but  as  she  was  then  the  proprietor  of  several 
coaches,  by  all  of  which  Mr.  Walker  was  in  the  habit  of 
sending  boxes,  it  is  plain  that  the  course  of  dealing  between 
them,  and  their  conversation,  regarded  the  question  of  ge-. 
neral  responsibility,  and  not  of  responsibiUty  as  to  parcels 
sent  by  any  particular  coach.  Secondly,  all  the  defendants 
are  bound  by  this  special  contract,  with  respect  to  all  the 
coaches  of  which  Mrs.  Tomlinson  was  a  proprietor.  Mr. 
Walker  could  not  possibly  tell  who  were  her  partners  in 
business,  and  she  evidently  spoke  of  the  whole  firm,  when 
she  said  We  will  continue  to  carry  as  usual.  The  annual 
settlement  of  accounts  subsequently  to  the  formation  of  the 
special  contract,  is  evidence  of  the  adoption  of  that  con- 
tract by  such  of  the  partners  as  joined  the  concern  pre- 
vious to  the  last  settlement ;  and  it  is  evidence  of  its 
adoption  by  Mr.  Salisbury  also,  because  he  never  expressed 
his  dissent  or  disapprobation.  It  is  a  settled  rule  of  law 
*  that  a  new  partner  coming  into  a  firm  is  bound  by  all  the 
equities  attaching  upon  it  at  the  time,  and  is  to  be  con- 
sidered as  recognising  and  adopting  the  course  of  dealing 
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and  business  which  then  subsists.  If  he  disapproves  of  1826. 
ity  he  must  give  notice  of  his  dissent ;  and  if  he  gives  no 
such  notice^  he  still  remains  bound.  That  was  laid  down 
as.law  by  Lord  Kenyan,  in  Stracey  v.  Decy,  cited  in  a  note 
to  George  v.  Clagett  {a),  and  has  never  been  disputed. 
The  special  contract,  therefore,  supersedes  the  notice,  and 
leaves  all  the  defendants  open  to  their  common  law  lia- 
bility. Third,  even  if  there  were  no  special  contract,  the 
defendants  are  still  liable,  for  as  they  knew  the  value  of 
the  package,  and  suffered  it  to  be  stolen,  thatisof  itself  an 
act  of  negligence,  for  the  consequences  of  which  they  are 
responsible. 

Crass,  Serjt.,  and  J.  Williams,  contr^.  The  conversa- 
tion between  Mr.  Walker  and  Mrs.  Tomlinson,  even  if  it 
amounted  to  a  special  contract  as  between  them,  is  not 
evidence  to  affect  those  who  were  not  partners  in  the  con- 
cern at  the  time  when  it  took  place.  It  had  no  reference 
to  the  particular  coach  by  which  the  parcel  in  question 
was  to  have  been  carried ;  and  for  all  that  appears,,  the 
loss  might  have  happened  under  circumstances  which 
rendered  Mrs.  Tomlinson  liable  on  the  ground  of  negli- 
gence. There  is  no  evidence  to  shew  that  the  notice  had 
been  put  up  before  that  time,  and  if  it  had  not,  the  plain- 
tiffs, or  their  agent,  Mr.  Walker,  who  knew  of  the  notice, 
most  be  taken  to  have  acted  upon  the  terms  specified  by 
the  notice.  Upon  the  other  point,  as  the  jury  have  found 
expressly  that  the  box  was  stolen,  and  that  there  was  no 
negligence  on  the  part  of  the  defendants,  the  cases  in 
which  it  has  been  held  that  negligence  supersedes  the 
notice,  do  not  apply,  and  the  defendants  are  within  the 
protection  of  their  notice. 

Baylet,  J. — It  seems  to  me  that  this  rule  ought  to 
be  discharged.  It  is  quite  clear  that  a  carrier  may  limit 
his  common  law  liability  by  a  general  notice,  that  he  will 

(a)  7  T.  R.  361. 


Helsbt 

r. 
Mears. 
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Hot  be  accountable  for  parcels  exceeding  a  certain  value  ; 
but  he  may,  nevertheless,  bind  himself  by  a  special  con- 
traict  entered  into  with  a  particular  individual.  Now  the 
conversation  between  Mrs.  Tamlinson  and  Mr.  Walker,  if 
believed,  might,  in  my  opinion,  very  naturally  induce  the 
jury  to  think,  that  she  then  engaged  to  carry  all  parcels 
sent  by  Mr.  Walker,  as  Assay  Master,  by  any  of  the 
coaches  of  which  she  was  a  proprietor,  at  the  ordinary 
rate  of  carriage.  The  jury  seem  to  have  formed  that 
opinion  in  fact,  and  it  seems  to  me  that  that  conversation 
established  a  special  contract,  of  the  nature  I  have  men« 
tioned,  in  law ;  and  if  so,  I  feel  no  difficulty  in  saying, 
that  such  a  contract  would  bind,  not  Mrs.  Tamlinson 
only,  but  all  those  who  either  were  her  partners  at  the 
time,  or  became  so  afterwards,  until  they  gave  Mr.  Walker 
notice  that  they  intended  to  rescind  that  contract,  and  to 
adopt  a  different  course  of  dealing  for  the  future.  It  is 
not  distinctly  in  evidence  at  what  period  the  notice  was  put 
up.  If  it  was  put  up  before  the  conversation  with  Mrs. 
TamUnson,  that  conversation  would  take  the  whole  trans- 
action out  of  the  operation  of  the  notice.  If  it  was  put  up 
subsequently  to  the  conversation,  still  it  was  the  duty  of 
Mrs.  Tomlinson,  if  she  intended  the  notice  to  vary  her 
course  of  dealing  with  Mr.  Walker,  to  make  him  ac- 
quainted with  that  intention :  and  her  omitting  to  do  so, 
is  very  strong  evidence  to  shew  that  she  understood  the 
original  contract  to  be  subsisting,  unaltered  by  the  notice. 
For  these  reasons,  I  am  of  .opinion  that  the  verdict  which 
has  been  found  for  the  plaintiffs,  ought  not  to  be  disturbed. 


HoLBOYD,  J.,  concurred. 

LiTTLEDALE,  J, — I  caunot  say  that  the  verdict  is 
wrong  in  point  of  law,  but  at  the  same  time  I  cannot  help 
feeling  that  this  is  a  case  of  some  hardship  upon  the 
defendants. 


Rule  discharged. 
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an 


Grazebrook  and  another  v.  Davis. 

-|^  Improper 

JJECLARATION  in  debt  on  bond.     Pleas,  first,  non  est  conduct  of 

factum,  craving  oyer  of  the  bond,  and  setting  out  the  con-  making^his" 
dition,  which,  (after  reciting  that  differences  had  arisen  award,  with- 
and  were  then  depending  between  the  plaintiffs  and  the  the  defendant 

defendant,  and  an  action  at  law  having:  been  commenced  ^"rther  reason- 

°       .  .  able  time  to 

in  the  court  of  King's  Bench  by  the  plaintiffs  against  the  bring  forward 

defendant,  and  the  parties  being  at  issue  therein,  and  the  ^b  ^dtooKKa 
cause  being  set  down  for  trial,  in  order  to  put  an  end  to  cannot  be 
such  differences,  and  to  avoid  the  expense  of  proceeding  ^^  ^  action 
to  the  trial  of  the  cause,  the  parties  had  agreed  to  submit  <>»  the  bond, 
all  matters  in  difference  to  the  arbitration  of  A,  B.,  who  for  theper- 
wae  to  examine  the  witnesses  to  be  produced*  by  the  par-  J?^"*"*^^^ 
ties,  upon  oath,  &c.),  was  for  the  performance  of   the  though  one  of 
award  of  the  arbitrator  to  be  made  on  or  before  the  8th  ^  ll^bmi^. 
November,  then  next.    Second,  that  the  arbitrator  in  the  sionis,thatthe 
condition  of  the  bond  mentioned,  after  the  making  thereof,  examine  the 
to  wit,  on  the  26th  Julu,  1824,  took  upon  himself  the  witnesses  to 

'be  produced 

burthen  of  the  reference^  and  afterwards,  and  between  the  by  the  parties, 
making  of  the  said  supposed  writing  obligatory,  and  the  *"j^ thoughthe 
8th  November  next  ensuing  the  date  thereof,  being  the  time  limited 
day  thereby  appointed  for  making  his  award,  made  divers,  oTthe^wwd'is 
to  wit,  six  appointments  for  proceeding  with  the  reference,  occupied  in 
to  wit,  on  8cc. ;  and  on  those  days  examined  divers,  to  tion  of  the  ~ 
wit,  five  witnesses,  brought  forward  to  the  arbitrator  to  Plaintiffs  wit- 
be  examined  touching  the  matters  refeired,  by  and  on 
behalf  of  the  plaintiffs,  and  occupied  the  whole  of  the 
time  of  the  said  meetings  respectively  in  so  doing.    That 
at  the  last  of  the  said  meetings,  to  wit,  on  the  said  8th 
November,  1824,  the  plaintiffs  closed  their  case  before  the 
arbitrator,  and  the  defendant  was  then  called  upon  by  the 
arbitrator  to  enter  upon  his  defence.    That  at  the  time  the 
plaintiffs  closed  their  case  before  the  arbitrator,  a  short  and 
insufficient  time,  and  not  a  reasonable  or  proper  time,  to 
wit,  twelve  hours  only,  remained  for  the  defendant  to  bring 
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1826.        forward  and  examine  his  witnesses  before  the  arbitrator 
GrTzebrook    ^P^'^  ^^^  merits  of  his  case,  and  the  defendant  then  re- 
V.  quested  the  arbitrator  to  allow  him  further  and  reasonable 

time  to  enable  him  to  bring  forward  and  examine  his  wit- 
nesses^  which  the  arbitrator  refused  to  do  without  the  con- 
sent of  the  plaintiffs;  and  which  consent  the  plaintiffs, 
although  requested  by  the  defendant,  refused  to  grant, 
and  the  arbitrator  altogether  refused  to  allow  the  defimd- 
ant  any  further  or  reasonable  time  to  bnng  forward  his 
witnesses  to  be  examined  before  him,  the  arbitrator; 
although  the  defendant  had  divers,  to  wit,  four  material 
witnesses,  to  bring  forward  and  examine  on  his  part  and 
behalf,  of  which  the  arbitrator  and  the  plaintiffs  had  notice. 
And  thereupon  the  defendant  afterwards,  to  wit,  on  the 
said  8th  November,  1824,  by  deed,  revoked  his  said  sub- 
mission, and  afterwards,  and  before  the  arbitrator  made 
his  award,  gave  him  due  notice  thereof.  Demurrer  to 
this  plea,  and  joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.    The  plea  is 
<;learly  bad.     It  admits  that  there  has  been  a  revocation  of 
the  submission,  and  there  are  no  circumstances  under 
which    a   party  to  an   arbitration  bond  can  reserve  to 
himself  the  power  of  revoking  his  submission,  without  in- 
curring the  penalty  of  the  bond.     In  the  Year  Book, 
6  Ed.  4,  3  b,  cited  in  Vynior's  case  (a),  and  in  Wariur' 
ion  V.  Storr  (6),  this  case  is  put : — *'  If  I  am  bound  to 
stand  to  the  award  which  J.  S.  shall  make,  I  cannot  dis- 
charge that  arbitrament,  because  I  am  bound  to  stand  to 
his  award."    If  an  award  had  been  made,  and  an  action 
had  been  brought,  upon  the  bond,  for  not  performing  the 
award,  a  plea  impeaching  the  award  would  have  been 
iNtd.     ''  To  an  action  of  debt  on  bond  for  not  performing 
an  award,  or  to  an  action  on  the  award  itself,  the  defend* 
ant  cannot  plead  coUusion,  or  other  misconduct,  of  the  ar- 
bitrators, in  avoidance  of  the  award.    And  there  se^ns  to 

.(^8  Rep.  163,3d  Resolution.        (6)Ante,  voLvi.,314)  4  B.&C.  163. 
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be  no  case  or  dictum  where  a  plea  of  this  sort  has  been         i826. 
held  to  be  pleadable :  nor  a  precedent  of  such  a  plea  to  be 
found  in  any  of  the  books  of  Entries.     But  on  the  contrary,    ^"""J]' 
in  Willis  v.  Maccormick  (a),  it  is  said,  that  there  is  no  case       I^^^"* 
in  which  this  matter  has  ever  been  pleaded"  (6).     It  has 
been  recently  held  by  the  court  of  Exchequer,  that  a  re- 
vocation of  a  submission,  not  under  seal,  before  award 
made,  is  a  breach  of  an  agreement  to  stand  to,  abide,  and 
perform  an  award ;  Brown  v.  Tanner  (c) ;  and  upon  the 
same  principle  it  seems  clear;  that  the  revocation  in  this 
case  was  a  breach  of  the  condition,  and  worked  a  forfeiture 
of  the  penalty  of  the  bond. 

G.  R.  Cross,  contri.  It  is  by  no  means  an  invariable 
ral^  that  a  revocation  of  the  submission  constitutes  a 
breach  of  the  condition  of  an  arbitration  bond ;  Curtis  v. 
Potts  (d).  It  was,  indeed,  there  held,  that  to  debt  on  an 
award  made  by  arbitrators  upon  a  submission  to  them 
generally,  without  any  time,  a  plea  that  they  did  not  make 
any  award  within  a  reasonable  time,  was  bad ;  but  Lord 
Eflenborough  said,  *'  It  was  open  to  the  parties  to  this 
agreement  to  have  requested  the  arbitrators  to  proceed 
within  a  reasonable  time;  and  if  after  such  request  the 
arbitrators  had  neglected  or  refused,  they  might  have 
revoked  their  authority."  Now  that  must  mean,  that 
such  a  revocation  would  have  been  legal  and  valid  for  all 
purposes,  and  would  have  protected  the  parties  making  it 
from  an  action ;  and  if  the  not  making  an  award,  within 
a  reasonable  time  after  request,  would  be  a  good  ground 
for  revocation,  surely  the  refusing  to  examine  witnesses, 
after  request,  would  be  a  good  ground  also.  The  dictum 
cited  from  Serjeant  Williams's  note  to  1  Saunders,  is  not 
altogeUier  correct;  (or  Mitchell  v.  Staveley{e)  is  an  au- 
thcmty  to  shew,  that  to  an  action  of  debt  on  bond,  for  not 

(a)  3  Wilson,  148.  (<0  3  M.  &  S.  145. 

(b)  1  Stand.  327,  n.  5.  (e)  16  Ewt,  5. 
(0  1  WC.  &  Y.  464. 
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1826.        performing  an  award,  tbe  defendant  may  plead  the  mis- 
^  '^^^-^      conduct  of  the  arbitrator.     It  was  one  of  the  terms  of  the 

URAZEBROOK 

V,  submission  here,  that  the  defendant's  witnesses  should  be 

examined ;  but  they  were  not  examined  :  and  the  plaintiff 
having  himself  occupied  the  whole  of  the  time  limited  for 
making  the  award,  refused  to  consent  that  further  time 
should  be  allowed  to  the  defendant.  [Bayley,  J.  It  is 
not  clear  that  the  whole  of  the  time  was  occupied  by  the 
plaintiff;  the  defendant  may  have  contributed  to  exhaust 
the  time,  by  long  cross  examinations  of  the  plaintifi^'s  wit- 
nesses, and  by  various  other  means].  Still,  that  would 
arise  incidentally  out  of  the  plaintiff's  case,  and  the  con'- 
sumption  of  the  time  must  be  attributed  to  him ;  and  if  so, 
that  would  be  a  justification  of  the  defendant's  conduct: 
as  in  the  case  of  a  feofiment  on  condition — if  the  feoffor, 
by  his  own  act,  renders  the  performance  of  the  condition 
impossible,  the  non-performance  of  it  by  the  feoffee  be- 
comes excusable.  It  was,  indeed,  held  in  Braddick  v. 
Thompson  (a),  that  partiality  and  improper  conduct  in  an 
arbitrator,  in  making  his  award,  without  hearing  the  de- 
fendant and  his  witnesses,  cannot  be  pleaded  in  bar  to  an 
action  on  the  bond  conditioned  for  the  performance  of 
the  award;  but  is  only  matter  for  application  to  the 
equitable  jurisdiction  of  the  Court,  to  set  aside  the  eward. 

Bayley,  J. — ^The  case  last  cited,  is  a  decisive  autho- 
rity to  shew,  that  a  plea,  like  the  present,  is  no  answer  to 
an  action  upon  an  arbitration  bond.  This  is  a  very  dif- 
ferent case  from  that  suggested,  of  a  feoffment  upon  con- 
dition, for,  in  the  present  instance,  the  plaintiff  has  not 
committed  any  act  to  prevent  the  arbitrator  from  making 
his  award,  but  the  defendant  has  committed  such  an  act, 
by  revoking  his  submission.  Besides,  this  plea  is  bad  in 
form.  It  merely  alleges,  that  the  defendant  had  witnesses 
to  bring  forward  and  examine,  which  is  not  sufficient ;  it 
ought  to  have  alleged,  that  he  had  his  witnesses  present 
before  the  arbitrator,  and  that  he  did  all  that  it  Was  in  bis 

(a)  8  East,  344. 
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power  to  do,  in  performance  of   the  reference'  on  his 

P^*  GAAZEBROOK 


V. 


HoLROYD,  J. — I  am  of  the  same  opinion.    ITie  plea  is       Davis, 
informal^  and  bad  in  all  respects.     It  alleges  a  request  of 
farther  time ;  but  it  does  not  state  that  evidence  was  laid 
before  the  arbitrator^  shewing  the  necessity  for  such  further 
time  being  granted. 

Little DALEy  J.,  concurred. 

Judgment  for  the  Plaintifis, 


Logan  v.  Burton. 

XRESPASS.     First  count,  for  breaking  and  entering  a      A  public 
certain  close  of  plaintiff^  called  the  Farm  yard,  in  the  o^rTcom- 
parish  of  Egham,  in   the  county  of  Surrey,   abutting  mon,  into  and 
towards  the  west,  on  a  public  highway  called  Prune  Hill  yard^into  a 
Road,  and  towards  the  east  on  other  closes  belonging  to  V^^^'^^  ^}$}^' 

.     .  .  way.    A  local 

plamtifi*.  Second  count  for  breaking  and  entering  a  cer-  actforenclos- 
tain  other  close  of  plaintiflT,  called  the  Allotment,  abutting  m^n  empow- 
towards  the  north  in  part  on  the  Farm  yard.  Pleas ;  first,  ered  commis- 
the  general  issue,  not  guilty.  Second,  a  public  footway  gj^p  up  roads 
over  both  closes.  Third,  that  defendant,  at  the  time  ^Tf^^^'P*^ 
when,  &c.,  was  seised  in  fee  of  a  messuage  and  closes  should  not 
called  Bakeham  House  Farm,  near  the  closes  in  which,  '^^^j^^ 
&c.,  and  that  defendant,  and  all  those  whose  estate  he  ing  over  other 
had  in  the  said  messuage  and  closes,  immemorially  had  inclosed^  with- 

a  footway  for  himself  and  themselves  and  servants,  far-  out  the  con- 
J    .  ^  .  „     -  .J  J   currenceof 

mers  and  tenants,   occupiers  of  the  said  messuage  and  twomagis- 

closes  from  Prune  Hill  Road,  towards  and  into,  through,  Urates.    The 

.         commissionem 
over,  and  along  the  closes  in  which,  &c.,  unto  and  into  stopped  up  the 

pubUc  foot- 
way over  the  farm  yard,  without  the  concurrence  of  two  magistrates : — Held,  that  the  public 
right  of  way  over  the  farm-yard  was  not  extinguished,  for  the  concurrence  of  two  magis- 
trates was  necessary,  under  s.  8,  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  in,  o^er 
to  extinguish  the  public  right  of  way  over  the  new  inclosure,  as  well  Vs  tbat  over  the  old. 
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Ruskam  Green  Road,  towards  and  into  the  parish  church 
of  Egham,  and  from  thence  back  again,  8tc.  Foarth»  a 
right  of  way  by  grant  over  both  closes.  Replications 
traversing  all  the  rights  of  way,  and  issue  thereon.  At  the 
trial,  before  Alexander,  C.  B.,  at  the  Surrey  Lent  assizes, 
1824,  the  facts  that  appeared  in  evidence  were  these.  The 
footway  claimed  by  the  defendant  led  eastward  from 
Prune  Hill  Road,  through  the  plaintiff's  close,  called  the 
Farm  yard,  which  was  an  old  inclosure  belonging  to 

Rusham  Farm ;  from  thence  over  other  lands  of  the  plain- 

* 

tiff,  which  had  in  the  year  1814,  been  allotted  under  an 
inclosure  act,  for  inclosing  lands  in  the  parish  of  Egham, 
in  the  county  of  Surrey,  to  Mrs.  Bartholomew,  the  then 
occupier  of  Rusham  Farm,  and  from  thence  over  other 
lands  called  Egham  Field,  and  along  a  road  called  Egham 
Field  Road,  into  Rusham  Green  Road.    The  award  of  the 
commissioners  under  the  act,  made  no  mention  of  the  road 
over  the  Farm  yard,  but  set  out  a  footway  from  the  east 
gate  of  Mrs.  Bartholomew's  farm  yard,  eastward,  over  the 
lands  allotted  to  her  and  to  other  persons,  into  the  Egham 
Field  Road,  for  the  use  only  of  the  occupiers  of  Bakeham 
House  Farm,  belonging  to  the  defendant.     Upon  esnun- 
ining  the  Inclosure  act  and  the  award,  the  learned  Judge 
was  of  opinion,  first,  that  if  there  ever  existed  a  public 
footway  over  the  new  inclosure,  it  had  been  extinguished 
by  the  award,  and,  therefore,  that  the  public  way  claimed 
by  the  defendant,  namely,  a  way  over  the  plaintiff's  doses 
into  Rusham  Green  Road, did  not  exist;  and  second,  that 
if  the  defendant,  or  his  predecessor,  had  such  a  prescrip- 
tive right  of  way  previous  to  the  inclosure  and  award,  that 
prescriptive  right  had  been  extinguished  by  the  inclosure 
and  award,  and  that  the  defendant,  therefore,  could  claim 
a  way  only  under  the  award  :    and  the  trespass  being 
admitted,  his  Lordship  accordingly  directed  a  verdict  for 
the  plaintiff. 

In  Easter  term,  1824,  a  rule  nisi  for  a  new  trial  was  ob- 
tained, and  at  the  sittings  in  Banc  after  Trinity  term, 
1824,  that  rule  was  argued.    The  Court  being  then  of 
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opinion^  that  the  leaitied  Judge  ought  to  have  left  it  to  the        i826. 

jury  as  a  question  of  fact,  to  say,  whether  the  defendant 

had  a  prescriptiye  right  of  way  oyer  the  plainttBTs  land,  v. 

previous  to  the  inclosure  and  award ;  because  if  he  had,  the      B^^'^on. 

award  would  confirm  instead  of  extinguishing  that  right; 

made  the  rule  absolute,  upon  these  conditions :  that  the 

defendant  should  be  at  liberty  to  amend  his  pleas ;  and 

that  if  he  did  so  amend,  and  proceeded  to  a  second  trial, 

he  should  pay  the  costs  of  the  first  trial,  unless  he  made 

out  a  right  of  way  as  claimed  in  his  original  pleas. 

The  defendant  having  elected  to  amend,  the  following 
pleas  were  added. 

First,  that  before  the  time  when,  8cc.,  and  before  the 
passing  of  the  Inclosure  act,  and  the  making  of  the 
award,  there  was  a  common  and  public  highway  leading 
from  Prune  Hill  towards,  into,  through  and  over  the  said 
closes  in  which,  &c.,  towards  and  into  a  certain  other 
highway;  that  on  the  17th  June,  1814,  the  Inclosure  act 
was  passed;  that  on  the  13th  June,  1817,  .the  commis- 
sioners under  the  act  made  their  award,  and  thereby 
awarded  that  a  footway  commencing  at  the  gate  entering 
the  Farm  yard  of  plaintiff,  and  leading,  eastward,  over  the 
allotment  of  plaintiff,  into  the  Egham  Field  Road,  should 
be  set  out  for  the  use  of  the  proprietors  of  Bakeham  House 
Farm,  belonging  to  defendant ;  that  the  footway  so  awarded 
to  be  set  out,  was  a  footway  into,  through  and  oyer  the 
said  doses  in  which.  See.,  in  the  same  direction  with  the 
public  footway  thereinbefore  mentioned  ;  and  that  defen- 
dant being  the  proprietor  of  Bakeham  House  Farm,  and 
haying  occasion  to  use  the  footway  to  pass  and  repass  oyer 
the  said  closes,  committed  the  said  supposed  trespasses. 
Replication,  denying  that  the  footway  set  out  by  the 
award  was  in  the  same  direction  with  the  pubhc  footway; 
and  issue  thereon.  Second  plea,  similar,  only  claiming  a 
private  footway  by  prescription,  and  averring  that  it  was  in 
the  same  direction  with  the  public  footway.  Similar  re- 
plication thereto,  and  issue  thereon.    Third  and  fourth 
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pleas  the  same,  but  pleaded  to  the  first  coant  only.  Si- 
milar issues  thereon.  Fifth  and  sixth  pleas,  the  same, 
bat  pleaded  to  the  second  count  only.  Similar  iasaes 
thereon.  At  the  second  trial,  at  the  Surrey  Ltni  as- 
sizes, 1825,  the  jary  found,  that  before  the  passing  of 
the  Inclosure  act,  and  the  making  of  the  award,  th^e 
was  a  public  footway  over  the  plaintiff's  closes,  but  that 
there  was  no  private  way  by  prescription  over  them :  and 
thereupon  the  plaintiff  obtained  a  verdict,  with  leave  for 
the  defendant  to  move  to  enter  a  verdict  in  his  favour, 
upon  all  or  any  of  the  issues,  as  the  Court  should  direct. 

Marry  at,  in  Easter  term,  1824,  obtained  a  rule  msi  to 
enter  a  verdict  for  the  defendant  on  all  the  issues,  except 
those  which  related  to  the  rights  of  way  claimed  by  grant 
or  prescription,  as  appqrtenant  to  the  defendant's  premises. 
The  case  was  argued  at  the  sittings  in  Banc,  after  Triitity 
term,  1825,  by  Barnewall  for  the  plaintiff,  and  by  Many  at 
and  Chitty  for  the  defendant.  The  former  cited  Rex  v. 
The  Commissioners  of  the  Forest  of  Dean  Inclosure  (a),  and 
White  V.  Reeves  ifi) ;  and  the  latter.  Harder  v.  Rand{€), 

The  Court  took   time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Batley,  J. — ^This  case  turned  upon  the  construction 
of  a  private  act  of  parliament,  and  of  some  not  very  distinct 
clauses  in  the  General  Highway  Act.  It  was  an  action  of 
trespass  for  breaking  and  entering  one  close  called  the 
Farmyard,  and  another  called  the  allotment.  The  de- 
fendant justified  under  a  private  right  of  way  by  prescnp- 
tion  or  grant,  which  was  negatived ;  and  under  a  public 
right  of  way,  which  was  found  for  him:  but  the  public - 
right  was  stated  in  two  ways,  namely,  first,  as  continuing 
down  to  the  time  of  the  trespass  ;  and,  second,  as  con- 
tinuing a  public  road  down  to  the  passing  of  an  inclosure 

(a)  2  M.  &  S.  80.         (6)  2  J.  B.  Moore,  23.  (c)  9  Price,  58. 
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act  of  the  54  Geo.  3,  and  from  that  time  being  converted         1826. 
from  a  public  into  a  private  road ;  and  as  certain  costs        Logav 
depend  upon  which  of  these  is  the  subsisting  road^  it  is         '  v.    "* 
necessary  to  decide  that  question. 

The  closes  are  in  the  parish  of  Egham,  and  one  of  them 
was  inclosed  under  the  54  Geo.  3,  c.  153,  intituled,  "An  Act 
{(x  inclosing  lands  in«the  parish  of  Egham,  in  the  county 
of  Surrey  "  The  other  is  a  farm  yard,  and  was  an  old 
inclosure  long  before  the  passing  of  that  act.  Before  the 
passing  of  that  act;  there  was  a  public  footpath  from 
Egham  over  the  uninclosed  lands  ^into  and  through  the 
fann*yard.  The  farm  yard  opened  on  the  opposite  side 
into  a  common  road.  The  commissioners  under  the  In- 
closure act,  set  out  what  had  previously  been  the  public 
footpath  over  the  land,  to  be  inclosed  as  a  private  way 
over  the  plaintifiTs  farm;  and  wj[iether  this  put  ata  end 
to  the  public  foot  path  over  the  allotment,  and  also  over 
the  farm  yard,  was  the  point  in  question.  It  was  con- 
tended, for  the  defendant,  that  the  public  way  continued 
over  both,  the  concurrence  of  two  magistrates  being,  as 
the  defendant's  counsel  insisted,  essential  to  stop  it  up,  and 
prevent  its  continuing  a  public  road,  and  there  having 
been  no  such  concurrence.  For  the  plaintiff,  it  was  in- 
sisted, that  the  public  way  was  at  an  end  as  to  both ;  or, 
at  least,  that  it  was  so  as  to  the  allotment,  and  if  so  as 
to  one  or  the  other,  it  was  sufficient  for  his  purpose. 

The  point  depended  upon  the  construction  of  the  41  Geo. 
3,  c*  109,  s.  8,  the  general  act ;  and  the  54  Geo.  3,  c. 
153,  s.  21,  the  local  act.  The  8th  section  of  the  41  Geo.  3, 
directs  the  commissioners  to  set  out  and  appoint  public 
carriage  roads  and  highways  over  the  lands  to  be  inclosed ; 
and  to  divert,  turn,  and  stop  up,  any  of  the  roads  or  tracks 
over  the  said  lands ;  with  a  proviso,  that  they  shall  stop 
up  no  old  or  accustomed  road  leading  through  any  part  of 
the  old  inclosure,  in  such  parish,  township,  or  place,  with- 
out  the  concurrence  of  two  magistrates.  The  10th  section 
provides  "  that  it  shall  be  lawful  for  the  commissioners  to 
setout  such  private  roads,  bridle  ways,  and  footways,  &c., 
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1826.  in»  over,  and  upon,  and  through  such  allotment,  as  they 
shall  think  requisite."  The  11th  section  provideSy  '*  that 
after  such  public  and  private  roads  and  ways  shall  have 
been  set  out  and  made,  all  roads,  ways,  and  paths  over 
such  lands/'  namely,  newly  inclosed  lands,  **  which  shall 
not  be  set  out  as  aforesaid,  shall  for  ever  be  stopped  up  and 
extinguished."  I  shall  by  and  by  refer  more  particularly  to 
the  language  of  that  act,  because  the  decision  of  the  Court 
depends  upon  the  construction  to  be  put  upon  it. 

By  the  64  Geo.  3,  the  commissioners  may  stop  up  dd 
roads  in  the  parish,  besides  those  over  the  lands  to  be 
inclosed,  provided  it  shall  not  be  done  without  the  con- 
currence of  two  magistrates.  It  is,  therefore,  either  under 
this  latter  clause  of  the  64  Geo.  3,  or  under  the  8th  section 
of  the  41  Geo,  3,  that  the  concurrence  of  two  magistrates 
is  required.  The  clause,  in  the  64  Geo.  3,  is  either  con- 
fined to  such  roads  as  pass  wholly  over  other  lands  in 
the  parish,  exclusive  of  those  to  be  inclosed,  and  not 
passing  in  any  part  over  the  lands  to  be  inclosed  (and  then 
it  is  inappUcable  to  this  case) ;  or  else,  it  extends  to 
such  roads  as  pass,  as  well  over  the  lands  to  be  inclosed^ 
as  over  other  lands  in  the  parish ;  and  then  it  applies  here. 
We  think  it  extends  to  both.  There  would  have  been 
some  old  roads  in  the  parish,  wholly  unconnected  with  the 
lands  to  be  inclosed ;  and  others  leading  Qver  the  lands  to 
be  inclosed,  and  also  over  other  inclosures  in  the  parish  : 
and  the  latter  roads  might  be  called  "  roads  not  passing 
over  the  lands  to  be  inclosed  /'  and  though  the  language 
might  not  be  very  accurate,  they  might  be  called,  in 
the  very  language  of  this  act,  ''  roads,"  besides  the  roads 
which  pass  over  the  lands  to  be  inclosed. 

There  might  be  public  foot  ways,  leading  from  one 
village  to  another,  passing  through  an  old  inclosure  in  the 
parish  of  Egham  to  the  lands  to  be  inclosed,  and  leading 
from  those  lands  to  other  inclosures  in  the  parish  of 
Egham;  and  if  such  public  foot-ways  are  no^  within  the 
operation  of  this  clause,  the  commissioners  will  be  able, 
without  the  concurrence  of  two  magistrates,  to  stop  up 
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the  road  against  the  public,  if  the  41  Geo.  3,  gives  them  1826. 
the  power ;  if  it  does  not^  then  they  are  not  enabled  to 
interfere  with  such  roads  at  all:  and  it  can  hardly  be 
supposed  that  either  of  those  results  was  intended.  If 
the  construction  of  the  64  Geo.  3,  is  doubtful,  that  con- 
struction ought  to  be  adopted,  which,  while  it  gives  the 
largest  powers  to  the  commissioners^  most  effectually  pro* 
tects  the  rights  of  the  public :  and,  with  that  view,  we  are 
disposed  to  think  that,  under  the  54  Geo.  3,  the  con- 
currence of  two  magistrates  is  necessary  to  warrant  the 
stopping  up  of  that  part  of  the  road  which  is  beyond  the 
fa'mitation  of  the  lands  to  be  inclosed,  namely,  that  part 
which  led  over  the  farm  yard.  This  depends  mainly  on 
section  8.  Jhat  section,  in  some  parts  of  it,  seems  to 
have  in  view  exclusively  carriage  roads:  but  in  other 
parts,  particularly  that  which  relates  to  diverting  and 
stopping  up  roads  and  tracks,  it  appears  to  apply  to  every 
description  of  road,  whether  a  private,  or  a  foot  road,  only, 
or  a  carriage  road.  We  think  that  the  proviso  at  the 
conclusion  of  that  clause  is  not  confined  to  carriage  ways, 
but  extends  to  every  species  of  road  or  way.  I  will  refer  to 
the  language  of  that  act,  because  that  will  exemplify  my  ob- 
servation. The  8th  section  enacts,  '*  That  the  commissioners 
under  the  (General  Inclosure  Act  shall,  before  they  proceed  to 
make  any  of  the  divisions  and  allotments  directed  in  and  by 
the  said  act,  set  out  and  appoint  the  public  carriage  roads 
and  highways  through  and  over  the  lands  and  grounds 
intended  to  be  divided,  allotted,  and  inclosed,''  that  is,  so 
far  as  they  are  applicable  to  carriage  roads,  ''  and  divert, 
torn,  and  stop  up  any  of  the  roads  and  tracks  upon  and 
over  all  or  any  part  of  the  said  lands  and  grounds,  as  they 
shall  judge  necessary.''  There,  the  expression  is  changed 
from  '^  roads  and  highways,"  to  '*  roads  and  tracks." 
Then  there  is  a  proviso,  which  we  think  must  be  con- 
sidered as  applicable  to  the  words  *'  carnage  roads  and 
highways,"  as  contradistinguished  from  that  which  autho- 
rised the  stopping  up  ''  roads  and  tracks,"  "  So  as  such 
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roads  and  highways  shall  be  and  remain  30  feet  wide 
at  the  least.''    It  seems  to  us  impossible  to  say  that  the 
V.  provision  as  to  roads  and  highways  remaining  30  feet  wide 

at  the  least,  is  applicable  to  those  **  roads  and  tracks"  which 
may  be  "  diverted,  turned  or  stopped  up."  We  consider  the 
clause  should  be  read  as  if  the  words ''  and  to  divert,  turn, 
and  stop  up,"  were  written  in  a  parenthesis;  and  that 
the  commissioners  have  power  to  set  out  and  appoint  public 
carriage  roads  and  highways,  so  as  those  roads  and  ways 
shall  be  and  remain  30  feet  wide,  at  the  least,  and  so  as 
they  shall  be  set  out  in  such  directions  as  shall,  upon  the 
whole,  be  most  convenient  to  the  public.  The  words 
there,  *'  so  as  they  shall  be  set  out,"  shew  that  the  **  roads 
and  highways"  which  are  to  remain  30  feet  wide,  at  the 
least,  are  roads  which  are  to  be  ''  set  out,"  and  not  roads  or 
tracks  which  are  to  be  ''^  diverted,  turned,  or  stopped  up." 
Much  of  the  question  in  this  particular  case  depends  upon 
the  meaning  to  be  attached  to  the  words  ''  roads  and 
tracks,"  in  this  part  of  the  clause  which  authorises  the 
commissioners  to  divert,  turn,  or  stop  up.  If  the  sub- 
sequent proviso  with  respect  to  the  width  was  applicable 
to  the  carriage  roads,  and  to  the  carriage  roads  only,  it 
seems  strange  that  the  expression  should  be  varied  from 
''roads  and  highways,"  to  ''roads  and  tracks,"  as  it  is: 
especially  as  it  will  be  found,  on  adverting  to  the  other 
clauses  of  the  act,  that  there  is  no  provision  with  reference 
to  roads  and  tracks,  not  being  carriage  roads  and  carriage 
tracks,  unless  the  simple  words  **  roads  and  tracks,"  are 
applicable  to  all  sorts  of  roads.  There  is  no  provision 
with  reference  to  bridle  ways,  or  public  footways ;  though 
they  certainly  would  fall  under  the  general  provision  in 
the  11th  section,  and  must  be  stopped  up,  of  necessity. 
The  clause  then  provides,  that  there  shall  be  a  map,  to  be 
deposited  with  the  clerk  of  the  commissioners ;  and  in 
some  ptuts  it  speaks  of  carriage  roads  as  being  particularly 
those  to  which  the  attention  of  the  legislature  was  di- 
rected :  and  then  comes  the  proviso.     Now  if  the  words 
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^  roads  and  tracks/'  are  not  to  be  confined  to  carriage  i826. 
roads  and  carriage  tracks,  then  the  word  ''track"  can 
hardly  be  supposed  to  have  been  used  in  that  limited 
sense.  Then  the  clause  operates  on  something  besides 
carriage  roads ;  and  if  one  part  of  it  applies  to  something 
which  is  not  a  carriage  road  or  way,  the  proviso  may  have 
the  same  application.  The  proviso  is  this: — ''That  in 
case  the  commissioners  shall  be  empowered  to  stop  up  any 
old  or  accustomed  road*'  (not  any  old  or  accustomed  cat" 
riage  road),  "  passing  or  leading  through  any  part  of  the 
old  inclosures  in  the  parish,  township,  or  place,  the  same 
shall  in  no  case  be  done  without  the  order  and  concur- 
rence of  two  justices  of  the  peace,  acting  in  and  for  the 
division,  and  not  interested  in  the  repair  of  the  roads,  and 
which  order  shall  be  subject  to  an  appeal  to  the  Quarter 
Sessions.*'  Now,  if  the  earlier  part  of  that  clause,  or  any 
part  of  it,  which  relates  to  stopping  up,  applies  to  bridle 
ways  and  footways,  as  well  as  to  carriage  roads,  the  proviso 
will  have  the  same  application ;  and  then,  when  the  commis- 
sioners are  empowered  to  stop  up  an  old  carriage  road,  bridle 
way,  or  footway,  passing  or  leading  through  any  part  of  the 
old  inclosure,  they  roust  have  the  order  and  concurrence 
of  two  magistrates  for  that  purpose,  and  'their  order  will 
be  subject  to  an  appeal.  The  10th  section  of  the  act  applies 
only  to  bridle  ways,  and  private  footways,  and  other 
things  of  a  private  nature;  and  the  11th  section  declares, 
'^  that  all  such  roads,  ways,  and  paths,  which  are  not  set 
out  as  aforesaid,  shall  be  for  ever  stopped  up  and  extin- 
guished," and  therefore,  of  course,  applies  only  to  such 
roads  as  are  confined  to,  or  lead  only  over  the  lands  to  be 
inclosed.  One  question,  therefore,  is,  are  the  commis- 
sioners empowered,  by  the  64  Geo.  3,  to  stop  up  any  old 
or  accustomed  road,  passing  through  any  part  of  the  old 
inclosure  in  the  parish  ?  It  is  perfectly  clear  that  they 
are  empowered  to  stop  up  any  of  such  as  are  unconnected 
with,  and  do  not  pass  over  any  part  of  the  land  to  be  in- 
closed ;  and  we  are  of  opinion,  that  they  are  also  empow- 
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1826.  ered  to  stop  up  sach  as  are  connected  with^  and  form  part 
of  that  land  :  and  if  it  were  doubtful,  whether  the  act  of 
parliament,  and  this  latter  clause,  gave  them  an  express 
power,  still,  we  think,  from  the  manner  in  which  the  road 
over  the  land  to  be  inclosed  is  connected  with  the  road 
through  the  Farmyard,  it  gave  them  an  implied  power  to 
stop  up,  or  to  do  that  which  is  equivalent. 

For  these  reasons,  we  are  of  opinion,  that,  upon  these 
statutes,  it  was  incumbent  on  the  commissioners  to  obtain 
die  concurrence  of  two  magistrates,  in  order  to  stop  up 
any  part  of  such  public  road,  and  to  deprive  the  public  of 
the  right  which  they  before  had,  as  well  over  the  land  to 
be  aUotted,  as  over  the  Farmyard,  which  was  an  old 
inclosure ;  and  therefore  that  as  there  was  not  such  con- 
currence, the  road  continues  down  to  the  present  time,  a 
public  road.  The  consequence  is,  that  the  defendant  is 
entitled  to  have  the  verdict  entered  for  him,  upon  those 
pleas  which  justify  under  a  public  right  of  way. 

Rule  absolute. 


The  King  v.  The  Brighton  Gas-Light  and  Coke 

Company. 

Fixing  pipes  (JN  appeal  to  the  Quarter  Sessions  for  the  county  of  Sus-^ 

in  the  ground  •  /•       i 

for  the  convey-  9ex,  agamst  a  rate  for  the  relief  of  the  poor  of  the  parish  of 

anceofgasfto  Brighthelmstone  in  the  said    county,    made    upon    the 

is  a  rateable  Brighton  Cas-Light  and  Coke  Company,  of  the  sum  of 

SS^SSn  ^^'9  ^^^  *^^  *^  respect  of  the  mains  or  pipes,  and  other 

*f^  ™jS^^  apparatus  for  the  conveyance  of  gas,  belonging  to   the 

c.  2,  and  the  ^id  company,  situate,  being,  and  fixed  in  the  ground  in 

n^?!le"o^e  *^®  pansh  of  Brighthelmstone,  the  sessions  ordered  the 

extent  of  the  said  rate  to  be  confirmed,  subject  to  the  opinion  of  this 

KS  \^d  ^^^f  ^^  ^^^  following  case  :— 
so  used,  as  long  as  it  is  applied  to  the  purposes  of  a  pipeway. 
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The  Brighton  Gas-Light  and  Coke  Company  was  in- 
corporated under  statute  58  Geo.  3,  c.  37,  intituled  ''  An 
Act  for  lighting  with  gas  the  town  of  Brighthelmstone,  in 
the  county  of  Sttssex'*  (a),  which  is  declared  a  public  act. 
The  buildings  and  manufactory  are  in  the  parish  of  Rot- 
Ungdean  ;  the  mains  or  pipes  forming  the  subject  of  appeal 
are  in  the  parish  of  Brighthelmstone,  placed  in  the  ground, 
and  covered  over.  The  gas  is  sold  in  Bright helmst one. 
It  is  a  manufactured  article,  and  the  profits  of  the  manu- 
fisu^tory  arise  from  the  sale  of  gas  and  coke,  of  which  the 
gas  is  conveyed  in  mains  or  pipes,  and  the  coke  in  carts. 

(a)  Section  42,  of  whidi  act,  after  reciting,  that  for  the  purpose  of  using 
the  gas  for  lighting  the  public  streets,  squares,  &c.,  it  would  be  requisite 
that  the  gas  should  be  conveyed  by  means  of  pipes  or  tubes,  to  be  pro- 
perly laid  for  that  purpose,  proceeded  to  enact,  that  if  at  any  time  the 
commissioners  (named  in  a  prior  act,  passed  for  paving  and  lighting  the 
town  of  Brighton)  should  think  fit  to  contract  with  the  Company  to  light 
the  public  streets,  squares,  &c.,  in  the  town  of  Brighton,  it  should  be 
lawful  for  the  Company,  and  their  successors,  under  the  direction  and 
inspection  of  such  commissioners,  or  of  their  surveyor,  to  break  up  the 
toil  and  pavements  of  any  such  streets,  &c.,  and  to  dig  and  sink  trenches, 
and  lay  pipes,  and  firom  time  to  time,  under  such  direction  and  inspec- 
tion, to  alter  the  position  of,  and  repair  and  relay  such  pipes,  &c. 

By  s.  43,  it  was  enacted,  that  it  should  not  be  lawful  for  the  Company, 
or  their  servants,  to  break  up  the  soil  or  pavement  of 'any  of  the  streets, 
&c.,  belonging  to,  or  paved  or  repaired  by  or  under  the  direction  of  the 
commissioners,  without  the  consent  in  writing  first  had  and  obtained  of 
the  commissioners,  to  be  signified  under  the  hand  of  their  clerk;  nor  to 
enter  upon,  or  break  up  any  pavement  or  soil  of  any  public  or  private 
street,  fcc.  being  the  property  of,  or  belonging  to,  any  body  corporate,  or 
any  other  person,  without  the  consent  in  writing  first  had  and  obtained 
of  such  body  corporate,  or  the  respective  owners  for  the  time  being. 

And  by  s.  46,  it  was  enacted,  that  the  Company  might,  under  the 
direction  and  inspection  of  the  commissioners,  or  their  surveyor,  break 
up  the  soil  or  pavement  of  any  of  the  streets,  &c.,  and  sink  trenches,  and 
lay  any  main  or  pipe,  to  communicate  with  the  works  of  the  Company, 
under,  across,  and  along,  any  of  the  streets,  &c.y  requisite  for  the  supply 
of  any  dwelling-house,  &c.,  so  carrying  into  execution  the  powers  therein 
granted,  and  erect  any  machine,  or  other  apparatus,  requisite  for  securing 
to  such  dwelling-house,  &c.  a  competent  supply  of  gas,  and  also  to  alter 
the  position  of,  repair,  relay,  or  amend  any  pipes,  although  no  contract 
might  have  been  entered  into  with  the  commissioners  for  lighting  any 
public  street,  &c.,  in  the  parish  or  place  whefe  such  houses  should  lie  or 
befttuate. 
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The  mains  and  pipes  within  the  parish  of  BrigkikebmsiOHt, 
pcodoce  no  profit  bat  by  conreying  gas.  They  are  worth 
300/.  per  annum,  at  the  least,  to  any  person  who  could 
make  use  of  them  for  that  purpose  ;  and  it  %«ras  prored  by 
the  testimony  of  a  witness,  that  he  woald  be  willing  to 
gire  400/.  per  annnm  fcH*  them,  taking  all  chances,  both 
at  law  and  in  fact,  as  to  the  mode  in  which  he  might 
employ  them,  bat  that  he  formed  his  calcnlation  apon  a 
moral  certainty  of  being  able  to  employ  them  for  convey- 
ing gas.  The  expense  of  putting  them  down,  amounted 
to  10,000/.  and  upwards,  and  the  sum  of  40/.  per  annum, 
at  which  the  mains  or  pipes  are  assessed,  is  a  ninth 
part  of  the  estimated  value  of  360/.,  that  being  the  pro- 
portion in  which  other  rateable  property  at  Briglukdm* 
siane  is  rated.  Personal  property  is  not  rated  in  Brighi- 
hdnutQue. 


Marryat  and  Courihope,  in  support  of  the  order  of 
sions.  Two  points  will  be  raised  on  the  other  side;  firrt, 
that  the  Ck)mpany  are  not  rateable  occupiers  of  land  in 
Brighton,  within  the  meaning  of  the  statute,  43  Eliz.c.  2; 
and,  second,  that  assuming  them  to  be  rateable,  they  can  be 
rated  only  in  respect  of  the  land  actually  occupied,  without 
regard  to  the  value  of  the  pipes  used  in  conveying  the  gas. 
Both  these  points,  it  is  submitted,  must  be  decided  against 
the  Company.  As  to  the  first,  it  is  a  settled  principle, 
that  wherever  there  is  a  use  made  of  the  soil,  either  for 
the  purpose  of  constructing  a  building,  or  producing  a 
convenience  which  is  identified  with  the  soil,  the  party  ^ 
to  be  considered  as  an  occupier  of  land  within  the  mean* 
ing  of  the  statute,  and,  therefore,  rateable  to  the  poor  of 
the  parish  where  the  land  is  situated.  And  no  distinction 
can  be  taken  as  to  the  mode  in  which  the  land  is  used,  so 
long  as  the  subject  of  the  rate  be  incorporated  with  the 
•  soil,  or  the  soil  be  made  subservient  to  the  purpose  of  the 
party  by  whom  it  is  occupied.  Cellars  under  ground^  and 
buildings  erected  upon  the  surface  of  the  land,  are  alike 
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rateable.  So,  in  this  case,  the  soil  in  the  parish  of 
Brighton,  being  made  subservient  to  the  purposes  of  the 
Company,  the  land  through  which  their  gas  pipes  pass, 
is  rateable  in  their  hands,  within  the  meaning  of  the 
statute.  It  is  admitted,  that  in  Rex  v.  The  Birmingham 
Gas- Light  and  Coke  Company  (a),  the  only  question  was, 
as  to  the  extent  to  which  the  Company  ought  to  be  rated ; 
and  though  the  Court  held,  that  the  profits  arising  from 
the  sale  of  gas,  as  a  manufactured  article,  were  not  rate- 
able, yet  no  doubt  was  intimated,  that  the  Company  were 
rateable  as  occupiers  of  land,  in  respect  of  the  trunks, 
pipes,  and  other  apparatus  used  by  them  for  the  convey- 
ance of  gas.  In  principle,  this  case  is  determined  by  Rex 
▼.  The  Corporation  of  Bath  (6),  and  Rex  v.  The  Rochdale 
Water-works  (c),  which  decided,  that  the  pipes  laid  under 
ground  in  one  parish,  for  the  conveyance  of  water  from  a 
spring,  or  reservoir,  in  another,  were  rateable  in  the  parish 
in  which  they  were  situated.  The  principle  of  those  deci- 
sions was,  that  the  soil  was  made  use  of  by  means  of  the 
|>ipe8,  for  the  benefit  of  the  defendants  respectively. 
There  is  then  no  difference  between  gas  pipes  and  water 
pipes,  if  both  are  used  for  purposes  of  profit.  Here  the 
defendants  have  the  exclusive  use  of  the  soil,  by  means  of 
the  pipes  laid  under  it,  and  they  are  clearly  rateable  in  the 
parish  through  which  the  pipes  pass.  Secondly,  the  Com- 
pany are  rateable,  not  merely  with  reference  to  the  value 
of  the  land  itself,  but  with  reference  also  to  the  value  of 
the  pipes,  for  the  purposes  to  which  they  are  applied. 
Here  the  pipes  are  fixed  to,  and  have  become  parcel  of  the 
freehold;  and,  therefore,  the  value  of  the  pipes  is  to  be 
taken  into  consideration.  Possibly,  the  land  through 
which  the  pipes  pass,  would  by  itself  be  of  little  or  no  value, 
but  with  the  addition  of  the  pipes,  it  becomes  valuable, 
and  according  to  the  additional  value  so  given  to  it,  the 
defendants  must  be  rated.    Undoubtedly,  the  defendants 
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must  be  brought  within  the  language  of  the  statute 
of  Elizabeth,  as  *^  ocoupiers  of  land/'  inasmuch  as  in  that 
form  only  can  they  be  rated ;  and  it  is  admitted,  that  they 
are  rateable  only  according  to  the  rent  which  the  land 
would  produce,  to  be  let  by  the  year.  Now  the  case  finds, 
that  the  pipes  are  worth  at  least  360/.  per  annum,  to  be  l^t 
for  the  purpose  of  conveying  gas ;  and,  according  to  that 
value  they  must  be  rated.  The  question  in  these  casep 
always  is,  what  is  the  value  of  the  land,  with  reference  to 
the  uses  to  which  it  is  applied?  Without  the  pipes,  tbjs 
land  would  be  of  no  value,  but  with  them  it  becomes  valu- 
able;  and  as  the  pipes  are  connected  with  the  soil,  they 
are  part  of  the  freehold,  and  so  rateable  as  parcel  of  the 
land.  It  is 'upon  this  principle  that  the  machinery  of  a 
mill  is  rateable,  and  enters  into  the  rateable  valuation, 
because  it  is  annexed  to  the  freehold.     Even  the  addition 

• 

of  a  personal  chattel,  will  give  an  increased  rateable  valua* 
tion,  as  in  the  case  of  Rex  v.  Saint  Nic/wlas  Gloucester  (a), 
where  a  weighing  machine  affixed  to  the  freehold  was 
held  rateable.     So,  also,  in  the  case  of  a  personal  chattel 
used  with  the  freehold,  though  not  identified  with  it^ 
enters  into  the  valuation  of  the  premises,  as  in  Her  v. 
Hogg(b),  where  a  carding  machine  was  held  rateable* 
In  short,  whatever  gives  an  additional  value  to  the  land, 
by  the  use  to  which  it  is  applied,  enters  into  the  rateable 
valuation.     Can  it  be  doubted,  that  a  drain,  or  a  tunnel — 
under  the  Thames,  would  be  rateable,  by  reason  of  the»^ 
increased  value  thus  given  to  the  soil  ?     [Here  the  Courts 
stopped  him]. 


Adams,  Serjt.  Long,  and  Doughtjf,  contr^.  Firsts  the 
Company  are  not  rateable  occupiers  of  land,  within  th^ 
meaning  of  the  word  ''  occupier,"  as  used  in  the  statute; 
and  second,  if  they  are  occupiers,  they  can  only  be  rated 
for  the  land  they  occupy,  and  not  for  the  value  of  the  gas 
pipes.    As  to  the  first  point,  it  is  clear,  that  in  order  to 

(a)  Cald.  262.  (6)  Id.  266. 
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constitute  a  party  an  occupier^  he  must  have  the  sole  and 
undisturbed  use  and  enjoyment  of  the  soil,  for  all  purposes 
to  which  he  may  think  proper  to  apply  it.  Here  the  Com- 
pany have  no  more  than  an  easement,  without  any  interest 
whatever  in  the  soil.  By  sections  43  and  46  of  the  sta- 
tute, by  which  the  Company  are  established,  they  cannot 
disturb  the  soil,  for  the  purpose  of  laying  down  their 
fMpes,  without  the  consent  and  control  of  the  commis* 
sioners  for  paving  and  lighting  Brighton;  and  the  license, 
when  granted,  is  then  qualified,  inasmuch  as  they  cannot 
apply  the  pipes  to  any  other  purpose  than  that  of  con- 
veying gas  to  the  town.  It  cannot,  therefore,  be  said, 
that  they  are  **  occupiers ''  of  land.  This  case  is  mainly 
distinguishable  from  Rex  v.  The  Corporation  of  Bath, 
because  there  the  water  company  had  full  powar  and 
authority  to  break  up  the  soil,  and  take  possession  both 
of  public  and  private  land.  Here  the  Company  have  no 
power  to  do  any  thing  with  the  land,  but  what  the  paving 
commissioners  chuse  to  give  them  hcense  to  do.  Secondly, 
at  all  events,  the  Company  are  only  rateable  as  occupiers 
of  land,  and  the  pipes  are  not  to  be  taken  into  calculation 
in  tiie  criterion  of  value.  The  pipes  are  not  parcel  of  the 
freehold ;  they  are  mere  personal  chattels,  removeable  at 
jAeaaure,  and  are  used  merely  for  the  purpose  of  convey- 
ing, from  one  place  to  another,  an  article  of  manufacture 
The  foundation  of  the  rate  must  be,  a  valuation  of  the 
pipes,  as  land.  Now,  these  pipes  are  made  of  iron,  and 
th^e  may  be  a  great  dilBTerence  between  the  value  of  land 
aod  that  of  iron.  The  pipes  cost  10,000/.,  and  they  may 
not  be.  worth  half  that  sum  to  any  other  person;  so  that- 
ihey  are  not  valued  as  land,  but  as  iron,  which  involves 
something  like  an  absurdity.  If  they  are  rateable  at  all, 
it  must  be  as  land ;  but  forming  no  part  of  the  land,  the 
fair  criterion  of  the  Company's  rateability  can  only  be, 
Ae  quantity  of  land  which  they  actually  occupy.  It  is 
very  difficult  to  say,  that  these  pipes,  which  are  only 
covered  up  to  protect  them  from  external  injury,  are  incor- 
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porated  .with,  and  have  become  identified  with,  the  soil. 
They  are  merely  used  for  the  purpose  of  carrying  a  manu- 
factured  article   to  market,  along  the   public  highway. 
There  is  a  manifest  distinction  between  gas  and  water; 
one  being  an  artificial,  the  other  a  natural  production. 
Suppose  the  gas  to  be  conveyed  in  pipes,  without  touching 
the  ground,  would  it  then  be  said  that  they  are  rateable 
as  land  ?  and  yet,  in  the  mode  in  which  these  pipes  are 
used,  the  Company  have  as  little  beneficial  enjoyment  of 
the  soil,  as  if  they  were  conducted  through  the  air.     In 
fact,  the  Company  enjoy  no  more  than  an  easement,  with- 
out any  interest  whatever  in  the  soil.    The  cases  of  Rex  v. 
St.  Nicholas^ Gloucester,  and  Rex  v.  Hogg,  ate  inapplicaUe 
to  this;  because,  there  the  machines  became  identified 
with,  and  gave  an  additional  value  to,  the  buildings  in 
which  they  were  used.     But  here  the  land  acquires  no 
additional  value  to  the  defendants,  because  it  is  merely 
used  as  a  limited  easement  for  the  conveyance  of  the  gas, 
which  might  be  carried  in  another  manner.     There  is  a 
well  known  distinction  between  interests  and  easements  (a); 
and  as  for  a  mere  easement,  it  is  submitted  that  the  de- 
fendants would  not  be  rateable.    The  pipes,  per  se,  have 
no  rateable  value  at  all.     The  value  they  acquire,  is  in 
the  use  made  of  them,  in  conveying  gas.     So  that,  in 
effect,  this  is  a  mode  of  rating  a  manufactured  article, 
which  would  otherwise  not  be  rateable  to  the  poor.     The 
Company  are  already  rated  in  the  parish  of  Rottingdean, 
where  their  manufactory  is  situated ;  and,  it  is  submitted, 
that  they  are  rateable  wholly  there,  and  are  not  liable  to 
contribute  in  Brighton,  for  the  use  they  make  of  these 
pipes. 


Bay  LEY,  J. — In  order  to  make  property  of  this  de- 
scription rateable,  it  must  come  within  the  langnage 
of  the  statute,  43  Eliz.  c.  2.,  *'  every  occupier  of  laads;'* 

(a)  See  Hewlitu  v.  Shippam,  ante,  vol.  vii.  783.    5  B.  &  C.  221,  and 
the  cases  there  cited. 
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Otherwise  it  is  not  liable  to  be  rated  :  and,  therefore,  the 
only  question  in  this  case  is,  whether  this  Company  are, 
or  are  not,  to  be  deemed  occupiers  of  land,  and  to  the 
extent  to  which,  in  this  instance,  they  have  been  rated  ? 
The  Company  are  empowered,  by  an  act  of  the  58  Geo.  3, 
to  break  up  the  soil ;  but  they  are  not  to  do  so  without  the 
leave  and  license  of  the  commissioners  for  paving  and  light- 
ing Brighton,  and,  in  the  case  of  private  persons,  without  the 
leave  and  license  of  the  owners  of  the  land ;  and  when 
they  have  broken  it  up,  they  are  entitled  to  lay  down 
pipes  for  the  conveyance  of  gas,  from  their  gasometers  at 
Rottingdean  to  Brighton.  The  rate  in  this  case  is  imposed 
upon  the  mains,  pipes,  and  other  apparatus,  Jixed  in  the 
ground,  for  the  purpose  of  so  conveying  the  gas  to  Brigh' 
tun.  If  it  were  doubtful  on  the  face  of  this  case  whether 
the  mains,  pipes,  and  apparatus,  were  to  be  considered  as 
parcel  of  the  freehold,  still  I  take  it  to  be  clear  that  the 
Company  would  be  liable  to  be  rated  as  occupiers  of  land 
for  a  pipe  way,  leading  from  their  gasometers  to  Brighton ; 
but  I  think  we  may  collect  from  the  case  as  stated, ,  that 
these  pipes  are  fixed  in  the  ground,  and  form  part  and 
parcel  of  the  freehold;  and  if  so,  then  the  pipes  are  them- 
selves liable  to  be  rated,  and  consequently  the  Company 
have  been  properly  rated  to  the  extent  in  question.  The 
case  of  Rex  v.  The  Corporation  of  Bath  (a)  decides,  that 
where  there  is  a  right  to  lay  pipes  on  certain  land  in  a  par- 
ticular parish,  those  who  so  lay  the  pipes  are  to  be  treated 
as  occupiers  of  the  land;  and  that  if  the  pipes  are  incorpo- 
rated with  the  soil,  they  become  parcel  of  the  land,  and  for 
that  reason  rateable.  So,  in  the  case  of  Rex  v.  The  Roch- 
dale Water-works  Company  (b),  the  same  principle  was 
established.  The  case  of  Rex  v.  The  Birmingham  Gas- 
liglU  and  Coke  Company  (c),  proceeded  entirely  on  the 
same  ground.  It  was  not  there  disputed,  that  the  Com- 
pany were  to  be  considered  as  the  occupiers  of  the  land  in 
which  the  gas  pipes. lay.    There  the  only  question  was,  as 

(fl)  14  East,  609.  (c)  Ante,  vol.  ii.  735.*!  B. 

(6)  1  M.&  S.  634.  &C.  506. 
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to  the  extent  to  which  the  Company  were  liable  to  be  rated . 
•In  rating  the  Company,  a  distinction  bad  been  made 
between  what  was  fixed  to  the  freehold  and  formed  pared 
of  the  land,  and  that  which  was  separated  from  it.    They 
had  been  rated  to  an  amount  beyond  that  which  was  ap- 
plicable to  them  in  their  character  of  occupiers  of  land; 
but  to  the  extent  in  which  they  could  be  considered  as 
occupiers  of  land,  the  Court  held  them  to  be  clearly  rate- 
able; and  it  was  there  determined  accordingly,  that  the 
Company  were  to  be  treated  as  occupiers  of  land  to  the 
extent  to  which  their  mains  and  pipes  were  identified  with 
•the  soil,  and  those  mains  and  pipes  were  to  be  deemed 
as  part  and  parcel  of  the  land.    In  the  case  of  a  canal, 
which  is  rated  as  a  passage  for  water,  it  is  not  rated  merely 
in  the  parish  where  the  tolls  are  collected,  but  in  each  and 
-every  parish  through  which  the  canal  passes,  as  an  occu- 
pation of  land  covered  by  so  much  water.     If,  in  a  canal 
act,  there  is  no  provision  to  the  contrary,  with  reference  to 
the  improved  value  of  the  land  by  converting  it  into  a  canal, 
the  rate  is  to  be  made  upon  each  parcel  of  the  canal,  in 
proportion  to  the  profit  derived  from  the  whole  line,  accord- 
.  ing  to  the  extent  of  canal  in  e^ch  particular  parish.    There 
are  many  canal  acts  which  contain  a  provision,  that  the 
land  covered  by  the  water  shall  only  be  Uable  to  be  rated 
according  to  the  value  of  the  land  before  it  was  converted 
into  a  canal;  but  in  the  absence  of  such  a  provision,  there 
is  no  doubt  that  the  canal  would  be  liable  to  be  nt/bi 
ttccording  to  the  extent  of  the  improved  value  which  tl 
land  thereby  acquired.     Jf,  in  this  case,  the  Gas-Compai 
had  caused  a  provision  to  be  introduced  into  their  a 
guarding  against  their  liability  for  the  mains  and  pij 
exclusively  of  the  mere  value  of  the  land  occupied, 
argument  for  the  defendants  would  have  been  most  cog 
but  in  the  absence  of  such  a  provision,  the  maina 
pipes  must  be  considered  as  part  and  parcel  of  the 
and  so  rateable  in  the  same  manner  as  buildings  c 
land,  during  the  period  of  time  they  are  suffered  to  n 
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A  doubt  aroee  in  my  mind  at  one  period  of  the  argument, 
-whether  the  right  which  the  Company  probably  have  of 
removing  the  pipes  whenever  they  should  think  fit»  would 
prevent  them  from  being  rateable  in  respect  of  the  increased 
value  of  the  land;  but  upon  consideration,  I  think. that 
such  a  right  will  make  no  difference  at  all,  as  to  the  extent 
to  which  they  ought  to  be  rated  during  the  period  of  time 
the  pipes  continue  in  the  ground ;  for  if  a  building  is 
erected  for  the  purposes  of  trade,  and  the  party  occupying 
should  be  at  liberty  to  remove  it  at  the  expiration  of  his 
term,  yet,  so  long  as  it  remains  in  his  occupation  and  im- 
imrts  a  value  to  the  land,  he  is  rateable  accordii^g  to  its 
value,  without  entering  into  the  question  as  to  his  right  of 
removal.  There  are  several  cases  establishing  a  principle 
of  rateability  which  is  perfectly  applicable  to  the  present 
case.  For  instance,  a  way-leave  (a  term  well  known  in 
this  country),  is  rateable.  If  a  party  has  no  more  than  a 
right  of  passage  in  common  with  the  owner  of  the  land, 
he  is  not  rateable;  but  if  he  has  a  specific  and  distinct 
line  of  passage,  and  be  thereby  acquires  an  exclusive  right 
of  occupation,  he  is  rateable  in  respect  of  the  value  of  the 
way  so  secured  to  him.  In  such  case,  the  way-leave  is 
rated  not  according  to  the  value  of  the  land  independently 
of  the  privilege  given,  but  according  to  the  value  of  it  in 
the  occupation  of  the  party.  Upon  these  grounds,  I  am  of 
opinion,  first,  that  this  property  is  rateable  in  the  hands  of 
the  Company  as  occupiers  ;  and,  secondly,  that  it  is  rate- 
ftblo  to  the  extent  to  which  it  has  been  rated,  during  the 
time  the  pipes  constitute  part  of  the  freehold ;  for,  I 
think,  they  are  to  be  considered  as  part  of  the  land,  so 
long  as  they  remain  in  the  ground.  And,  thirdly,  I  think 
these  pipes  are  properly  to  be  rated  in  Brighton,  and  not 
in  Rottingdean ;  because  as  the  rate  is  to  be  upon  the  land 
in  Rottingdean,  it  must  be  upon  what  is  locally  situated  in 
that  parish ;  and  so  also  the  rate  in  Brighton  must  be  upon 
that  which  is  situated  in  that  parish.  On  these  grounds, 
the  order  of  sessions  must  be  confirmed. 
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HoLROYD,!. — I  am  also  of  the  same  opinion.  I  thiidL 
that  this  property  is  rateable  in  the  hands  of  the  Gas-light 
Company,  to  the  extent  to  which  it  has  been  rated.  It 
appears  to  me,  that  this  case  has  in  effect  been  determined 
by  a  number  of  other  cases^  which  are  exactly  similar  in 
principle,  excepting  that  here  the  right  of  the  Gras  Com- 
pany to  have  their  pipes  continuing  in  the  soil,  may  depend 
upon  the  will  of  the  commissioners  for  paving  and  light- 
ing Brighton ;  but  it  appears  to  me,  that  that  makes  no 
difference,  for,  so  long  as  the  Company  do  use  the  land, 
and  have  the  occupation  of  it  as  a  pipe-way,  they  are  rate- 
able for  the  increased  value,  although  their  right  of  occi»- 
pancy  may  depend  upon  the  pleasure  of  the  Commis- 
sioners. It  is  clear  that  the  Company  are  rateable,  as 
occupiers  of  the  land,  because,  during  the  time  they  make 
use  of  it,  they  have  the  exclusive  occcupation  of  that  part 
through  which  their  pipes  are  conveyed.  Being  therefore 
occupiers,  I  think  it  is  equally  clear  that  they  are  liable  to  be 
rated  to  the  extent  of  the  beneficial  use  which  they  make  of 
the  soil,  and  that  the  means  of  such  eujoyment  is  to  be  taken 
into  consideration,  and  not  merely  the  value  of  the  land 
itself.  Upon  the  principle  laid  down  in  the  cases  of  Rex  v. 
Si.  Nicholas  Gloucester,  and  Rex  v.  Hogg,  which  were  the 
cases  of  a  weighing  machine  and  a  carding  machine,  this 
is  to  be  considered  as  the  enjoyment  of  one  entire  thing, 
namely  of  the  land,  through  the  medium  of  the  gas-pipes, 
and  consequently  that  the  beneficial  use  and  enjoyment  of 
the  land  by.  such  means,  is  to  be  taken  into  consideration 
in  estimating  the  amount  of  the  rate. 


LiTTLEDALE,  J. — It  appears  to  me  that  this  rate  is 
properly  made.  In  order  to  make  these  pipes  the  subject 
of  rate,  the  rate  must  be  upon  the  land,  and  the  only 
question  is,  whether  this  is  land  which  is  rateable  to  the 
extent  stated  in  the  case.  I  am  of  opinion  that  the  wh<de  is 
to  be.  taken  as  land;  for  the  mains  and  pipes  being  fix- 
tures upon  the  land,    they  become   parcel  of  the  land : 
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and  the  value  of   the  whole  is  to  be  faken  together. 
There  is  no  doubt  that  the  mains  and  pipes  are  fixed 
in  the  land,  because  the  case  states  the  fact  to  be  so; 
the  Irate  being  made,  **  in  respect  to  the  mains  or  pipes  and 
other  apparatus  for  the  conveyance  of  gas  belonging  to  the 
Company,  situate,  being,  and  fixed  in  the  ground  in  the 
parish  ot  Brighton.**  The  only  difficulty  seems  to  be,  whether 
the  Company  are  properly  to  be  considered  as  occupiers  of 
land.     By  the  powers  given  by  the  act  of  parliament,  the 
Company  are  authorised,  with  the  consent  of  the  commis* 
sioners  for  paving  Brighton,  to  break  up  the  land  and  lay 
down  their  pipes  there.    Therefore,  when  they  do  dig  up  the 
soil-,  and  fix  their  pipes,  they  are  to  be  considered  as  having 
the  exclusive  occupation  of  so  much  of  the  land  as  is 
necessary  for  that  purpose.     In  the  case  of   Dyson  and 
others  v.  Collick  {a),  where  the  plaintiffs,  who  were  em- 
ployed as  contractors  to  complete  a  navigable  canal,  had 
erected  a  dam  composed  of  piles  and  earth,  with  the  con- 
sent of  the  owner  of  the  soil,  it  was  held,  that  they  might 
maintain  trespass  against  the  defendants,  for  breaking  and 
destroying  the  dam.     It  appears  to  me,  therefore,  that  this 
Company  are  virtually  in  the  occupation  of  the  landj 
and  as  they  have  in  effect  the  exclusive  occupation  of  so 
much  of  it  as  is  necessary  for  the  purpose  of  carrying  on 
their  works,  the  case  comes  within  the  principle  of  Rex  v. 
The  Corporation  of  Bath,  and  Rex  v.  Rochdale  Water- 
works  Company:  the  only  difference  between  this  case  and 
those  being,  that  here  the  pipes  are  used  for  the  conveyance 
of  gas,  and  there,  for  the  conveyance  of  water ;  but,  upon 
the  principle  of  those  cases,  this  Company  are  also  to  be 
considered  as  having  a  rateable  occupation  by  means  of 
their  pipes. 

Order  confirmed. 
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(a)  5  B.  &  A.  600.     Ante,  vol.  i.  225. 
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The  Kino  v.  The  Inhabitants  of  Llantilio 
^gjg  Qrossenney,  Monmouthshibb. 

Where  a  JjY  an  order  of  two  justices,  William  Edwards,  Mary  his 
ua^^W^  wife,  and  their  four  children,  were  removed  from  St. 
parol  for  the  Peter^s,  Hereford,  to  Llantilio  Grossenney,  in  the  county 
cottage  and  of  Monmouth*  On  appeal,  the  sessions  confirmed  the 
garden,  at  ti^  order,  subject  to  the  opinion  of  this  Court,  on  th^  foUow* 
and  having        ing  case  : — 

aocoi^  ws^  ^^  pauper,  William  Edwards,  was  bom  in  the  parish  of 
let  into  posses-  Llantilio  Grossenney  ;  and  he  also  gained  a  settlement  in 
conveyance;      ^^^  parish,  by  hiring  and  service.     The  parish  of  Llan^ 

and  after  re-     ^f/JQ  Grossenney  relied  on  shewinc:  a  subsequent  settlement, 

mauung  m        ,  .  .  . 

possession  for  in  a  third  parish,  namely,   Skenfreth,  in  the   county  of 

^SdXT**^  Monmouth.  In  1816,  William  Edwards,  the^pauper, 
premises  for  made  a  parol  agreement  with  one  Ann  Carter,  for  the 
of  40/.  and  ptuTchase  of  a  cottage  and  garden,  for  the  sum  of  40/. 
having  given  Under  this  contract  he  took  possession,  and  paid  Ann 
paid^ori-  '  Carter  30/.  on  account.  No  conveyance  was  executed. 
P^^  y^^R'  After  the  pauper  had  been  in  possession  twelve  months, 
upon  the  pur-  living  and  sleeping  in  the  cottage,  with  his  wife  and 
^fuir^u-'*'  children,  he  sold  the  property  for  40/.,  to  Sarah  Watkins, 
per  did  not      to  whom  he  gave  up  possession,  and  afterwards  paid  the 

flrain  a  settle^ 

mentby  the      remaining  10/.  to  Ann  Carter.    The  pauper  was  never  in 

p««l»seof  an  possession  of  the  premises  after  he  had  paid  the  whole  of  the 

estate  or  inter-  "^  r,,«r,..-i 

est  under  9       purchase  money.    Sarah  Watktns  is  now  m  the  possession 

G.  l,c.7,s.5.  pf  ^g  cottage  and  garden.    The  question  for  the  opinion 

of  the  Court  is,  whether  William  Edwards  gained  a  settle- 
ment in  Skenfreth  9 

m 

Nolan,  in  support  of  the  order  of  sessions,  contended, 
that,  under  the  circumstances  stated  in  the  case,  the 
pauper  gained  no  settlement  in  Skenfreth,  by  the  purchase 
of  any  estate  or  interest  in  that  parish,  by  force  of  the 
statute  9  Geo.  1,  c.  7 ;  and  he  relied  upon  Rex  v.  Long 
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Benningion,  67  Geo.  3  {a\  Rex  v.  Geddingion  (ft),  and        1896. 
jR^xv.  WoolJit{c\  as  decisive  authorities;  whereupon  the     ThTKiiio 
(Tourt  stopped  him,  and  called  upon  «• 

LlJUITfLIO. 

MauhzxiA  Watson,  contri.  The  cases  of  ii^x  v.  Long 
Bennington  and  Rex  v.  Geddington,  which  influenced  the 
decision  of  the  Court  below,  are  distinguishable  from  the 
Case  at  bar;  and  it  is  submitted,  that  notwithstanding  those 
authorities,  the  pauper  gained  a  settlement  in  Skenfreth 
by  force  of  the  statute.  The  effect  of  the  cases  cited,  is 
merely  to  say,  that  in  order  to  gain  a  settlement  under  the 
statute  9  Geo.  1,  c.  7,  there  must  be  either  an  estate  or 
an  interest  purchased,  and  it  is  sufficient  if  the  estate  or 
interest  is  such,  as  can  be  perfected  in  equity.  Now,  try- 
ing this  case  by  that  test,  here  there  was  the  purchase 
of  an  estate,  or  an  interest,  which  a  Court  of  Equity  would 
have  perfected,  by  decreeing  an  absolute  conveyance.  In 
the  first  place,  the  vendor  had  made  an  absolute  sale  of  the 
estate,  so  far  as  a^parol  agreement,  receipt  of  three*fourths 
of  the  purchase  money,  and  immediate  possession  in  the 
vendor,  could  give  effect  to  the  transaction.  Upon  pay* 
ment  of  three-fourths  of  the  purchase  money  and  posses- 
sion given,  the  vendor  became  trustee  for  the  purchaser, 
and  the  cestui  que  trust  had  then  a  sufficient  interest  in 
the  premises,  to  gain  a  settlement  under  the  statute.  The 
indulgence  given  to  the  pauper,  to  take  his  own  time  in 
paying  the  remainder  of  the  purchase  money,  would  not 
vacate  the  contract  which  had  been  absolutely  entered  into. 
Payment  of  the  remainder  of  the  purchase  money  was  an 
indefinite  condition,  which,  when  performed,  rendered  the 
contract  complete,  by  relation  to  the  time  when  it  was  first 
entered  into.  But,  in  the  intermediate  time,  the  pauper 
had  such  a  vested  interest  as  would  satisfy  the  statute. 

(a)  Not  leported,  but  referred  to  (6)  Ante,  vol.  iii.,  403. 2  B.  & 

by  Bayky^  J.,  in  the  course  of  the  C.  129.    2  Mag.  Cas.  101. 

argument  in  Rex  y.  Geddington.  (c)  Ante,  vol.  iv.,  466. 2  Mag. 

Ante, vol. iii., 405.    2B.&C.132.  Cas.  272. 
2  Mag.  Cas.  410. 
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1826.        It  is  clear,  that  the  pauper,  by  the  payment  of  the  remain- 
^**^^"*^       ing  10/.  at  any  time,  might  have  compelled  the  vendor* 
,;,  in  equity,  to  execute  a  conveyance,  and  as  that  condition 

Llantilio.  ^as  ultimately  performed,  Ihe  purchase  became  complete. 
This  is  not  a  case  of  doubtful  equity,  of  which,  certainly, 
a  court  of  law  cannot  take  cognizance;  but  it  is  the  case 
of  a  plain  equitable  estate,  which  this  Court  will  take 
notice  of  with  a  view  to  the  pauper's  settlement.  The 
cases  relied  upon  on  the  other  side,  involved  respectively, 
a  question  of  doubtful  equity;  and  the  facts  in  each 
differed  from  the  facts  of  this  case.  In  Rex  v.  Long 
Bennington,  the  contract  had  been  absolutely  rescinded 
after  the  pauper  had  been  in  possession  six  months, 
and  the  vendor  returned  half  the  deposit  money.  In 
Rex  V.  Geddingtonj  the  purchase  money  was  to  be 
paid  by  a  given  day,  and  in  default  of  payment  it  was 
expressly  stipulated  that  the  contract  was  to  become  void; 
and  the  money,  not  having  been  paid,  the  condition  became 
broken,  and  there  was  an  end  to  the  agreement.  But  on 
the  contrary,  in  the  present  case,  the  contract  was  never 
rescinded ;  there  was  no  stipulation  as  to  the  time  of  paying 
the  remainder  of  the  purchase  money ;  the  contract  was 
complete  as  far  as  events  could  make  it ;  and  the  sum  paid 
in  the  first  instance,  brought  the  contract  within  the  very 
terms  of  the  statute,  as  a  consideration  amounting  to  the 
sum  of  thirty  pounds  bona  fide  paid.  But,  giving  full 
effect  to  the  language  of  the  Judges  in  the  cases  cited,  it 
is  rather  favourable  than  otherwise  to  the  present  argument, 
for  if,  in  those  cases,  the  remainder  of  the  purchase  money 
had  been  paid,  as  in  this  instance  (though,  after  the  pauper 
had  given  up  possession),  it  may  be  collected,  that  if  such 
had  been  the  fact,  the  Court  would  have  held  both  cases 
to  be  within  the  statute  as  purchases  of  equitable  interests. 
Here,  the  pauper  having  subsequently  completed  the  pay- 
ment of  the  purchase  money,  and  the  contract  never  hav- 
ing been  rescinded,  his  equitable  interest  became  perfect 
by  relation  to  the  time  when  he  was  first  admitted  intopos- 
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session ;  and  as  the  vendor,  by  the  subsequent  payment  of        .1826. 

the  10/.,  could  have  been  compelled  to  execute  a  convey-      j^^  j^^^^^ 

ance,  it  seems  clearly  a  case  within  the  statute.  v. 

Llantilio. 

Bayley,  J. — It  is  veiy  desirable  to  avoid  nice  distinc- 
tions in  settlement  law  ;  and  with  that  view,  I  think  we 
ought  to  adhere,  in  this  instance,  to  the  language  of  the 
statute,  and  to  the  construction  put  upon  it  in  decided 
cases.  By  the  9  Geo.  1,  c.  7,  s.  5,  it  is  enacted,  ''That 
no  person  shall  be  deemed,  adjudged,  or  taken  to  acquire  a 
settlement  in  any  parish  or  place,  for  or  by  virtue  of  any 
purchase  of  any  estate  or  interest  in  such  parish,  whereof 
the  consideration  for  such  purchase  doth  not  amount  to  the 
sum  of  thirty  pounds  bon&  fide  paid,"  8cc.  In  order  to 
satisfy  the  words,  ''  purchase  of  any  estate  or  interest," 
the  party  must  become  the  purchaser  of  some  estate  or  of 
some  interest ;  and  I  take  the  meaning  of  the  word  ^'  in- 
terest," to  be  some  specific,  definite  interest,  of  which  he 
is  the  purchaser.  The  cases  of  Rex  v.  Long  Bennington, 
Rex  V.  Geddingion,  and  Rex  v.  Wool/it,  estabUsh  this 
proposition :  that  although  an  equitable  estate  or  an  equit- 
able interest  is  sufficient  to  confer  a  settlement,  yet,  the 
purchase  of  such  an  estate  or  interest  must  be  complete 
before  that  consequence  follows ;  for,  if  the  party  has  not 
a  perfect  eqtii table  estate,  but  has  only  what  maybe  deemed 
a  certain  equitable  right,  he  is  not  capable  of  gaining  a 
settlement  by  the  money  that  he  has  paid.  Therefore, 
though  he  has  contracted  to  purchase  an  estate  of  more 
than  the  value  of  30/.,  and  upon  paying  part  of  the  pur- 
chase nioney  has  been  let  into  possession,  still  he  will  not 
be  entitled  to  a  settlement,  so  long  as  the  remainder  con- 
tinues unpaid.  I  believer  the  principle  fairly  to  be  deduced 
from  those  cases,  is,  that  the  relation  of  trustee  and  cestui 
que  trust  must  be  created,  in  order  to  entitle  the  party,  by 
means  of  an  equitable  interest,  to  gain  a  settlement  by  the 
purchase.  In  Rex  v.  Geddington,  the  party  had  paid  as 
large  a  sum  as  160/.,  and  might,  by  the  payment  of  150/. 
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more,  ha^e  been  entitled  to  a  perfect  equitable  estate;  bat 
TheKTuG     ^^  ^^^^  unable  to  pay  the  residue  of  the  purchase  money, 
V*  and  consequently  he  was  held  to  .have  acquired  no  settle^ 

ment,  although  he  had  resided  on  the  estate  for  a  year  and 
a  half.     In  the  present  case,  the  pauper  had  bargained  to 
pay  40/.  for  the  estate,  and  had  he  paid  the  whole  of  that 
money,  he  would  have  been    entitled  to  a  conveyance, 
because  he  would  then  have  had  a  perfect  equitable  interest 
in  the  whole  estate ;  but,  having  paid  30/.  only,  he  had 
not  performed  all  he  was  bound  to  do,  in  order  to  become 
entitled  to  a  perfect  equitable  estate,  or  interest.     During 
the  whole  period  of  time  that  the  pauper  was  re«dent  on 
the  estate,  he  could  hare  been  removed.    Why  ?   Because 
there  was  no  time,  during  that  interval,  at  which  it  could 
have  been  said,  that^he  had  purchased  an  estate  or  interest 
By  the  payment  of  the  remaining  10/.  whilst  he  was  in 
possession,  he  might  have  had  the  estate  conveyed  to  him^ 
or  have  had  an  equitable  interest  in  the  whole  estate; 
but  I  deny  (for  the  purpose  of  settlement  law),  that  the 
subsequent  payment  of  the  10/.,  after  he  had  re-sold  the 
estate  and  quitted  possession,  would  (as  has  been  ingeni* 
ously  argued)  give  him  a  complete  equitable  estate  ab 
initio,  making  him  the  owner  of  an  estate  in  equity  from 
the  beginning.     I  apprehend,  that  the  opinion  expressed 
by  my  brother  Holroyd,  in  Rex  v.  Geddington,  that  if  the 
vendor,  in  that  case,  had  paid  or  oflPered  to  pay  the  re* 
mainder  of  the  purchase  money,  he  might  have  acquired 
an  estate  in  equity  so  as  to  confer  a  settlement  upon  him, 
means  no  more  than  that,  if  the  party  had  remained  in  pas* 
session  after  he  had  so  paid,  ox  offered  to  pay  the  residue  of 
the  purchase  money,  he  might  have  acquired  a  settlement; 
but  not  that  he  could  have  become  settled  by  means  of  the 
previous  possession.    I  am  of  opinion  that  this  case  must 
bedetermined  upon  the  principle  established  in  Rex  v.  Long 
Bennington,  Rex  v.  Geddington,  and  Rex  v.  Woo^ ;  and 
that  as  this  pauper  had  not  become  a  complete  purchaser  of 
the  estate  l^  the  payment  of  the  purchase  money,  he  does 
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not  come  witbia  the  words  of  this  statute,  as  having  pur-        i826. 
chased  *'  an  estate  ocinterest,"  in  the  parish  of  Skenfretb.    _,  ^^^^^ 

V. 

HoLROYDy  J. — I  am  of  opinion  that  this  case  comes  ^^"t^^^^- 
within  the  principle  of  the  decision  in  JRex  r.  Long  Ben- 
nington,  and  Rex  v*  Geddington,  and  is  not  distinguishable 
from  them.  It  appears,  that  after  the  payment  of  the 
10/.  which  was  the  remainder  of  the  purchase  money,  the 
pauper  was  not  in  possession  of  the  tenement.  He  there- 
fore  never  came  to  settle  on  his  own  estate.  It  is  true, 
that  he  had  paid  30/.  when  he  was  first  let  into  possession; 
but  he  did  not  pay  the  residue,  until  after  he  had  parted 
with  the  estate.  If  he  had  offered  to  pay  the  residue  of 
the  purchase  money  before  he  gave  up  possession,  and  it 
had  been  wrongfully  refused  by  the  vendor,  that  perhaps 
would  have  been  equivalent  to  an  actual  payment,  inas- 
much as  in  equity,  an  offer  to  perform  is  equivalent  to 
actual  performance ;  but  taking  this  to  be  so,  still  it  must 
appear  that  the  pauper,  in  order  to  gain  a  settlement,  had 
a  right  to  hold  possessbn  of  the  premises,  assuming 
that  he  did  continue  to  hold  subsequently  to  the  offer  to 
pay  the  remainder  of  the  purchase  money.  In  this  esse 
there  was  no  such  offer,  nor  was  there  any  possession  by 
him  after  the  payment  of  the  10/. ;  and  therefore,  I  think  that 
the  pauper  gained  no  settlement  in  the  parish  in  question. 

liiTTLEDALB,  J.,  was  of  the  same  opinion. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  North  Petherton. 

By  an  order  of  two  justices,   a  pauper  described  as      Theregu- 
"  Joseph    Rich  otherwise   Coles,  the  son  of    Elizabeth  ignot,a/wi«™ 
Derham,  formerly  Rich,  widow,"  was  removed  from  North  nifficient  evi- 

place  of  a  person's  birth. 
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1826.         Petherton,   to    West  Manckton,  both  in   the  county  of 
Somerset,  On  appeal,  the  sessions  quashed  the  order,  sub- 
V.  ject  to  the  opinion  of  this  Court,  on  the  following  case  : — 

p  NoBTH  j^^  pauper,  who  was  proved  to  be  the  legitimate  son  of 

John  and  Elizabeth  Rich,  was  bom  in  the  parish  of  West 
Monckton.  In  order  to  make  out  the  settlement  of  the 
pauper's  father,  it  was  proved  by  the  production  of  a  copy 
of  the  parish  register  of  Spaxton,  that  he  was  baptized  in 
that  parish.  There  was  no  other  evidence  of  his  havii^ 
been  bom  in  that  parish,  and  the  court  of  Quarter  Ses- 
sions thought,  ou  the  authority  of  Creech  St.  Michael  y. 
Pitminster  (a),  that  they  were  bound  to  consider  the 
register  by  itself  prim&  facie  proof  of  the  place  of  his 
birth. 

r.  Cabbell,  and  C.  F.  Williams,  in  support  of  the  order  9f 
sessions.  It  is  submitted,  that  the  register  of  the  baptism 
of  the  pauper's  father,  is  sufficient  evidence,  until  the  con- 
trary is  shewn,  that  the  father  was  bom  in  Spaxton,  where  he 
was  baptized.  For  this,  Creech  St.  Michael  v.  Pitminster, 
seems  an  authority  in  point.  [Bay ley,  J.  We  do  not 
know  at  what  age  the  pauper's  father  was  baptized].  •  The 
presumption  is,  that  he  was  baptized  within  a  very  fi&ort 
time  after  his  birth.  According  to  the  doctrine  of  the 
church  touching  baptism,  "the  pastors  and  curates  are 
directed  to  admonish  the  people,  that  they  defer  not  the 
baptism  of  infants  any  longer  than  the  Sunday  next  after 
*  the  child  be  bom,  unless  upon  great  and  reasonable  cause 
declared  by  the  curate  and  by  him  approved  ;"  Gibson's 
Codexy  Jur.  Ecc.  Bap.  tit.  18,  c.  9.  The  question  is, 
whether  the  best  evidence  was  given  at  the  sessions,  of 
which  the  case  was  susceptible.  Presumptive  evidence  is 
all  that  could  be  given  after  so  long  a  lapse  of  time,  when 
all  persons  who  could  have  had  any  recollection  of  the 
pauper's  father  when  an  infant,   must  have  been  dead. 

(a)  Burr.  S.  C.  765.     2  Bott,  13. 
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Now  the  second  best  evidence  of  a  birth  settlement  is  the  i826. 
parish  register  of  baptism,  and  in  the  absence  of  all  sug- 
gestion of  fraud,  it  is  sufficient  until  rebutted  by  evidence  '"^  v. 
to  the  contrary.  The  register  is  at  least  evidence  to  shew  p  ^^^"^^  ^ 
that  the  pauper's  father  was  baptized  in  Spaxton,  and  as 
there  is  no  proof  that  he  was  bom  or  known  in  any  other 
parish,  the  reasonable  presumption  is,  that  he  was  bom 
where  he  was  baptized ;  and  if  so,  then  according  to  the 
doctrine  of  Holt,  C.  J.,  in  Banbury  v.  Broughton  (a), 
that  ^'  where  the  child  is  first  known  to  be,  that  parish 
must  provide  for  it,  till  they  find  another,''  a  birth  settle- 
ment was  made  out  for  the  pauper's  father  in  the  parish 
of  SpaxtOHy  and  the  order  of  sessions  must  be  confirmed. 

Erskine,  and  G.  Bernard,  contr^,  were  stopped  by  the 
Court. 

Batley,  J. — I  think  this  case  must  be  sent  back  to 
the  sessions  to  be  re-heard.  I  do  not  say  that  the  register 
of  baptism,  when  connected  with  other  circumstances,  is 
not  evidence  from  which  the  justices  may  be  warranted  in 
drawing  a  conclusion  as  to  where  the  child  was  bora; 
but  nakedly  and  per  se,  I  do  not  think  it  is  sufficient  evi- 
dence of  the  place  of  the  child's  birth.  If  it  could  be 
ascertained  what  was  the  child's  age  at  the  time  of  the 
baptism,  that  would  be  a  material  circumstance  to  enable 
the  Court  to  judge  of  the  effect  to  be  given  to  the  register. 
If  the  child  was  very  young  at  the  time  it  was  baptized, 
the  register  would  be  presumptive  evidence  that  it  was 
bom  in  the  parish  where  it  was  baptized  ;  but  if  the  child 
was  proved  to  have  been  eight  or  ten  years  old  at  that 
time,  the  register  would  have  established  very  little,  and 
the  sessions  would  hardly  be  justified  in  coming  to  the 
conclusion,  that  the  child  was  bom  in  the  parish  where  it 
was  baptized.    Here  we  are  left  in  doubt  as  to  what  age 

(a)  Comb.  364. 
VOL.  VIII.  Z 
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1826.        the  child  was  at  the  time  of  its  baptism^  and  therefore  the 
m^vT'        register  alone  affords  no  ground  for  pi*esuming  that  the 
V.  "pauper's  father  was  actually  bom  in  Spaxttm.    The  Ses- 

PETHwroN     ^^^^^  seem  to  have  been  influenced  in  their  decision  by  the 
case  of  Rex  ▼.  Creech  Sl  Michael;   but  I  think  that  case 
is  very  distinguishable  from  the  present.    There,  there 
was  not  only  evidence  of  the  register  of  the  pauper's  bap- 
tism, in  Pitminster,  but  it  was  also  proved  by  viv&  voce 
testimony,  that  the  father,  named  in  the  register,  who 
lived  in  Pitminster,  and  had  died  long  ago,  was  considered 
as  the  pauper's  father ;  and  that  the  mother,  named  in  the 
register,  who  lived  in  the  same  parish,  was  understood  to 
be  the  pauper's  mother,  and  that  he  had  been  heard  to 
call  her  *' mother."    There  was  very  little  doubt  in  that 
case  as  to  the  effect  to  be  given  to  the  register  of  baptism , 
because,  there  was  other  evidence  corresponding  with  the 
period  at  which  the  baptism  was  stated  to  have  taken 
place.      In  this  case,  viv&  voce  evidence  of  the  like  import 
would  have  been  most  material,  and  would  probably  have 
removed  all  difficulty  upon  the  subject.     All  that  the  case 
cited  decides,  is,  that  the  register  of  baptism  with  the  ad* 
dition  of   other  circumstances  may,  and  does  afford  a 
sufficient  ground  from  which  a  conclusion  may  be  drawn 
as  to  where  the  child  was  bom ;  but  it  does  not  say  that 
the  register  alone  is  conclusive  upon  the  point.     I  am  of 
opinion,  therefore,  that  the  register  by  itself  did  not  afford 
a  sufficient  ground  for  the  justices  to  draw  the  conclusion 
that  the  pauper's  father  was  bom  in  Spaxton. 

HoLROTD,  J. — I  am  of  the  same  opinion.  I  think  the 
register  alone  is  not  sufficient  to  establish  the  place  of 
birth.  It  would  be  sufficient,  coupled  with  proof  that  the 
pauper's  parents  were  living  within  the  same  parish  at  the 
time  of  the  baptism,  or  that  the  birth  had  been  shortly 
previous  to  the  baptism,  which  latter  circumstance  would 
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affi>rd  a  atcong  presumption  that  the  child  was  bom  in  the        i836. 
8»m  parish  wh««  it  was  baptized.  ,^^^^ 

V, 

LxTTL«4)Ai,E,  J.,  concurred.  i>„!L^!Sl 


Fethsbtov. 


Case  sent  back  to  Sessions  to  be  re-heard. 


The  King  i;.  Leamington  Priors. 

jSY  an  (mler  of  two  justices,  Sarah  Penn,  single  woman,      Hiring  for 

was  removed  from  Middleton  Cheneu,  in  the  county  of  *  7®^»  !^**  * 

'^  stipulation  on 

'Northampton^  to  Leamington  Priors,  in  the  county  of  the  part  of 
Warwick.    On  appeal,  the  sessions  confirmed  the  order,  ^^^J^** 
subject  to  the  opinion  of  this  Court  on  the  following  to  by  the 

master,  that 
^^*^®'  the  former 

Sarah  Penn,  the  pauper,  was  hired  to  Mr.  Edward  f^^^  l^^® 
Cooper,    in   Leamington  Priors,  at    Whitsuntide,   1823,  year,  two  or 

until  Michaelmas  in  the  same  year.    She  entered  into  three  days  to 

•^  ,  see  her 

service  immediately  after  being  so  hired,  and  continued  friends,'' is  an 
therein  until  said  Michadmas,  when  she  was  again  hired  bTrins-^and 
by  said  Edward  Cooper  until  the  Christmas  day  follow-  sernce  under 
ing.    On  the  day  afler  Christmas  day,  the  mistress  offered  segment. 
the  pauper  to  hire  her  for  a  year,  to  which  the  pauper 
agreed,  the  pauper  at  the  same  time  requiring,  and  her 
mistress  agreeing,  that  she  should  have,  during  the  year, 
two  or  three  days  to  see  her  friends,  and  she  accordingly 
had  three  days,  in  February,  1824,  having  first  asked  her 
mistress  if  she  might  have  them,  to  which  the  mistress 
replied;  ''Yes,  you  had  better  have  them  now,  as  the 
season  will  soon  begin   when  you  cannot  have  them.'' 
Under  this  latter  hiring  she  staid  till  Michaelmas,  1824, 
when  she  was  discharged,  in  consequence  of  being  preg- 
nant. 

z2 
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Humfrey  (with  whom  was  Holhech),  in  support  of  the 
order  of  sessions,  contended,  that  this  was  a  hiring  for  a 
year,  and  that  the  permission  for  the  pauper  to  have  two 
or  three  hohdays  was  revocable  by  the  mistress,  and  conse- 
quently negatived  .the  presumption  of  an  exceptive  hiring. 


(vouiOw^*  and  Amos,  contru,  were  stopped  by 'the 
Court. 

Bay  LEY,  J. — Looking  at  the  facts  of  this  case,  there  is 
no  doubt  that  this  was  not  a  hiring  for  a  year.  There 
had  been  two  hirings  for  broken  periods,  and  at  the  ex- 
piration of  those  broken  periods,  the  mistress  proposes  a 
hiring  for  a  year.  The  pauper  agrees,  but  with  a  proviso; 
and  the  proviso  is,  that  she  shall  be  at  liberty  for  two  or 
three  days  to  see  her  friends.  Now  there  are  many  cases 
which  say,  that  if,  at  the  time  of  hiring,  there  is  a  stipu- 
lation giving  the  pauper  the  option  of  being  absent  during 
any  part  of  the  year,  that  time  is  to  be  considered  as  ex- 
cepted out  of  the  contract,  and  treated  as  a  hiring  for  a 
year,  minus  the  time  the  servant  is  entitled  to  be  ab- 
sent (a). 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Orders  quashed. 


(a)  See  Rex  v.  Empingham,  Burr.  S.  C.  791.     Rex  v.  Bishop^t  Hoi- 
field,  id.  439.     Rex  v.  Rushuline,  10  East,  325. 
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The  King  v.  The  Inhabitants  of  Saint  Peter  the 

Great,  Worcester.  1826. 

LIN  the  4th  June,  1826,  the  churchwardens  and  over-      The  Bir- 

Seers  of  the  poor  of  the  parish  of  Saint  Peter  the  Great,  "^"^ZT"^ 

in  tne  city  of  Worcester,  made  a  rate  for  the  relief  of  the  Canal  Act,  31 

poor,  in  which  the  Company  of  Proprietors  of  the  Wor-  rected  thaiT 

cester  and  Birmingham  canal  naviration  were  rated  as  *?®  Company 

^  „  *  ^  should  be 

follows  : —  rated  in  re- 

"The  Worcester  and  Birmingham  Canal  Company,  for  J^?^J^" 

five  acres,  three  roods,  and  thirty-seven  perches  of  land,  same  propor- 

being  the  canal  and  towing-path,  from  Diglis  to  Clapgate  \^^l\yi^^^ 

Bridge,    and    the    tolls    and    profits   arising  therefrom,  near  the  same 

Qi   u.    /;^  "  should  be 

Of.  0*.  oa.  rated,  «  and 

Against  this  rate,  the  Company  appealed  to  the  general  ^  *®  **™« 

quarter  sessions  of  the  peace  for  the  city  and  county  of  be  rateable,  in 

Worcester,  when  the  sessions  amended  the  rate,  by  re-  case  Sesame 

'      ^  were  the  pro- 
ducing the  sum  of  8/.  85.  [>d.,  at  which  the  Company  was  perty  of  indi- 

rated,  to  the  sum  of  13s.  lOrf.,  and  confirmed  the  rate  so  SeiTnatural 

amended,  subject  to  the  opinion  of  this  Court,   on  the  capacity." 

«  ,,       .  By  another 

following  case  :~  act,  38  Geo. 

By  an  act  of  31  Geo.  3,  it  is  enacted,    "That  the  3,  the  like 

.    "^  .  .  provision  was 

said  Company  of  Proprietors,  shall,  from  time  to  time,  made  as  to 

be  rated  to  all  parliamentary  and  parochial  taxes  and  assess-  Jateabluw  °^'* 

ments,  for  and  in  respect  of  the  lands  and  grounds  to  be  only  omitting 

purchased  or  taken,  and  all  warehouses  or  other  buildings  words  <<^and 

to  be  erected  by  the  said  Company  of  Proprietors,  in  pur-  ^  i*^®  same 

^    1  .  .1  •  .1       1       r  lands,'*  &c. 

suance  of  this  act,  m  the  same  proportion  as  other  lanus.  Held :    That 

grounds,  and  buildings,  lying  near  the  same,  are  or  shall      ®  company 

be  rated,  and  as  the  same  lands,  grounds,  and  buildings,  be  rated  for 

so  to  be  purchased  or  taken,  and  erected,  would  be  rate-  &c!'only  at 

^ble  in  case  the  same  were  the  property  of  individuals  the  same  value 

in  their  natural  capacity.*'    And  by  an  act  of  38  Geo.  3,  cent  lands ^*" 

for   amending  and  enlarging  the   powers  of  31  Geo.  3,  and  pot  ac- 

after^ reciting,  ''That  the  said  last  mentioned  act  had,  in  improved 

some  respects,  been  (bund  defective,  and  the  exercise  of  j;aiue  derived 

being  used  for  the  purposes  of  a  canal. 
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1826.         some  of  the  powers   and  provisions  thereof,   as  therein 

I^^T^e      directed,  inconvenient;"  it   is  enacted,  "That  the  said 

^'  Company  of  Proprietors  of  the  said  Worcester  and  Birming" 

Ihbabitamts   ham  canal,  shall,  from  time  to  time,  be  rated  to  all  parlia- 
g    ^  mentary  and  parochial  taxes,  rates,  and  assessments,  for 

The  Great,  and  in  respect  of  Uie  lands  and  hereditaments,  tliken  and 
used  by  the  said  Company,  for  the  purpose  of  the  said 
navigation,  and  all  warehouses  and  other  buildings,  erected 
or  to  be  erected  thereon,  by  the  said  Company  of  Pro- 
prietors, by  virtue  of  the  said  act,  and  of  this  present  act, 
in  the  same  proportions  as  other  lands,  grounds,  And  build- 
ings, adjoining  or  lying  near  the  said  canal,  are  or  shall 
be  rated ;  but  it  shall  be  lawful  for  the  said  Company  tol 
agree  with  any  owner  or  owners  of  any  lands  or  h^reditii* 
ments,  to  be  purchased  or  taken  for  the  purposes  of  the 
said  navigation,  for  an  exemption  from  all  rates  and  taxes 
in  respect  of  such  last  mentioned  lands  and  hereditaments, 
and  for  charging  the  same  upon  the  adjoining  lands  and 
hereditaments  of  such  person  or  persons ;  and  in  all  sock 
cases,  all  the  parochial  and  other  taxes,  rates,  charges,  and 
assessments,  which  might  be  thereafter  charged  upon,  or 
payable,  in  respect  of  the  lands  or  hereditaments  to  be  so 
purchased,  or  taken,  for  the  purposes  of  the  said  navigation, 
shall  be  rated  and  charged  upon  such  adjoining  lands,  atid 
upon  the  owners  and  occupiers  thereof ;  and  the  lands  and 
hereditaments  to  be  purchased  for  the  purpose  of  the  said 
navigation,  shall  be  exempted  and  discharged  therefrom/' 
And  it  is  in  the  same  act  further  enacted^  ''That  all  pann 
chial  rates  and  assessments  which  shall  or  may  at  any  time 
be  laid,  assessed,  or  imposed,  upon  the  rates  and  personal 
estate  of  the  said  Company  of  Proprietors,  shall  be  laid^ 
assessed,  or  imposed,  in  each  parish,  township,  hamlet^  or 
place,  respectively,  in  proportion  to  the  length  of  the  said 
canal  in  each  respective  parish,  township,  hamlet,  or  place, 
and  not  otherwise."  And  also  in  the  same  act  it  is  eli^ 
acted,  *'  That  the  said  act  of  31  Geo.  3,  and  all  ahd  eV«y 
the  clauses,  articles,  provisions,  matters,  and  things,  thefein 
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contained,  [except  such  and  so  many  of  them  or  such  parts        ^^26. 
thereof^  as  are  altered^  varied,  explained,  or  amended,  by     j^^  jj^^^^ 
this  act]  shall  extend,  and  be  applicable  to  this  present  act,         Jf* 
and  the  powers,  proyisioQS,  and  directions  hereof,  in  so  far   inHAsiTAif  ts 
as  the  same  are  compatible  herewith,"  S    P^  s 

The  question  for  the  opinion  of  the  Court  is,  whether  1%e  GasAT. 
the  land  used  for  the  canal  is  to  be  assessed  at  the  same 
rate  as  the  adjacent  lands,  or  whether  the  prints  derived 
from  the  tolls  are  to  be  included  in  the  rateable  value?  If 
the  Court  are  of  opinion,  that  the  land  so  used  is  to  be  as- 
sessed at  the  same  rate  as  the  adjacent  lands,  then  the 
rate  is  to  stand  as  amended  by  the  quarter  sessions ;  but  if 
the  Couit  are  of  opinion,  that  the  profits  derived  from  the 
tolla.are  to  be  included  in  the  rateable  value,  then  the  rate 
iti  to  be  amended  by  inserting  the  sum  of  8/»  8i.  6d. 
instead  of  13^.  lOd. 

W,  O.  Russell,  (with  whom  was  Ryai^)  in  support  of 
the  order  of  sessions.  This  case  has,  in  effect,  been  decided 
by,  and  is  not  distinguishable  from.  Rex  v.  TheGrand  Junc- 
tion Canal  Company{a).  In  that  case,  a  statute  of  34  Geo, 
3,  0.  24,  s.  19,  directed  that  the  Company  should  be  rated 
for  all  lands  and  buildings  in  the  same  proportion  as  other 
lands  and  buildings  lying  near  the  same,  and  as  the  same 
would  b^  rateable  if  they  were  the  property  of  indivi- 
duals in  their  natural  capacity ;  and  the  statute  36  Geo.  3, 
0. 26,  s.  7,  directed  that  all  rates  and  assessments  upon  the 
personal  estate  of  the  Company,  should  be  assessed  in  every 
parish  in  proportion  to  the  length  of  the  canal  in  such 
parish ;  and  the  Court  there  held,  that  the  Company  were 
liable  to  be  rated  for  their  lands,  only  at  the  same  value 
as  other  adjacent  lands,  and  not  according  to  the  improved 
value  derived  fVom  the  land  being  used  for  the  purposes  of 
the  canal.  Unless  that  case  has  been  erroneously  decided, 
it  is  a  conclusive  authority  for  holding  in  this  instance, 

(a)  1  B.  &  A.  289. 
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1826.         that  according  to  the  language  of  the  31  Geo.  3,  the  land 

The  Kino      ^^^^  ^V  ^^^  Worcester  and  Birmingham  Canal  Company 

V.  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  lands, 

iNHABif  A17TS  Ai^d  that  the  profits  from  the  tolls  are  not  to  be  included  in 

^^  the  rateable  value.     [He  was  stopped  by  the  Court]. 

The  Gkeat. 

Campbell  and  Godson  (with  whom  was  W,  £.  Taunton), 
contri.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Great , 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  haye  a  right  to  include  such  a  por- 
tion of  the  tolls  as  are  earned  by  the  passage  of  boats  over 
that  part  of  the  canal  situate  within  the  parish,  sucK  tolls 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  {a) ;  and 
although  the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  res- 
pectively (referred  to  in  the  case)  provide,  that  the  Com- 
pany shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated,  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acts  for  making  the 
Leeds  and  Liverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
th^t  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  6.  &  C.  545. 
See  Rex  v.  Palmer,  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  Bex  v.  The 
Brighton  Gat  Company,  ante,  308 ;  5  B  &  C.  466. 
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that  a  pipe-way  or  way-leave  would  be  rateable  (a).     But         i826. 
it  18  submitted y  that  the  statute  31  Geo.  3,  is  susceptible 
of  such  an  interpretation  as  will  give  efiect  to  the  pro- 
position now  contended  for.     It  is  true,  that  by  that  act.  t      ^^ 
\  '  J  '  Inhabitants 

the  Company  are  to  be  rated  for  their  land  in  the  same  of 

proportion  as  other  lands,  and  '*as  the  same  would  be  TheOwAT 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity ;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act, 
and  which  enacts  that  the  Company  shaU  be  rated  ''  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal ;"  but  it  omits 
the  words  in  the  3 1  Geo.  3,  **  as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity.''  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
session. The  language  of  the  act  is  certainly  to  be  taken 
most  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish  than 
any  other  occupiers  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Bayley,  J.— It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  (6),  and  also  by  another  case 
determined  in  Trinity  term,  67  Geo.  3,  Rex  v.  St.  Mary's, 

(o)  See  Res  v.  The  Birmingham  Gtu-Ught  Company;  and  Res  v.  The 
Brighton  Ga^-Hght  Compaf^. 
(b)  1  B.  &  A.  289. 


The  KiMG 

V. 


336  CAS£8    IV    TH£    king's    BENCH, 

1826.  Leicester  (a),  in  which  the  rateability  of  the  Dudley  Canal 
Company  came  in  question.  There  is  no  doubt,  that 
unless  there  is  some  clause  of  exemption  in  the  act  of 

,     '^^  parliament,  land  taken  for  the  purposes  of  a  canal  will  be 

of  rateable,  not  merely  as  land^  but  according  to  its  improved 

St.  Peter  value,  acquired  in  consequence  of  the  purpose  to  which  it 
is  applied.  But  inasmuch  as  canals  are  supposed  to  be  of 
public  benefit,  there  are  in  many  canal  acts,  clauses  intro- 
duced for  the  purpose  of  giving  exemption  from  rateability, 
so  far  as  that  the  lands  taken  for  the  purpose  of  a  canal  are  to 
be  left  on  the  same  footing  on  which  they  were  at  the  time 
when  taken.  In  this  case,  the  first  act  of  parliament  is 
the  31  Geo,  3,  and  it  is  conceded,  that  the  language  there 
used,  is  not  fairly  distinguishable  from  the  language  of 
the  statute,  in  the  case  of  i2irx  v.  the  Grand  Junction  Canal 
Company.  But  it  is  insisted,  that  in  consequence  of  a 
variation  in  this  case  between  the  language  of  the  31  Geo. 
3,  uid  the  38  Geo  3,  the  former  is  virtually  repealed,  and 
therefore,  that  the  proprietors  of  this  canal  are  liable  to  be 
rated  according  to  the  productive  value  of  the  canal.  The 
31  Geo.  3,  provides,  **  that  the  Company  shall  be  rated  to 
all  pcLrliamentary  and  parochial  taxes  and  assessments  for 
and  in  respect  of  the  lands  and  grounds  to  be  purchased 
or  taken  by  them,  in  the  same  proportion  as  other  lands 
and  grounds,  lying  near  the  same  are  or  shall  be  rated : 
and  as  the  same  lands  and  grounds  would  be  rateable  in  case 
the  same  were  the  property  of  individuals  in  their  natural 
capacity.**  The  effect  of  that  clause  is  clearly  to  exempt 
the  lands  taken  by  the  Company  from  any  farther  increase 
of  rate,  in  consequence  of  any  increase  in  the  future 
value  of  the  lands,  by  being  applied  to  the  purposes  of  a 
caaaL  If  when  the  legislature  passed  the  38  Geo.  3, 
they  had  intended  to  repeal  the  clause  alluded  to  in  the 
31  Geo.  3,  it  would  have  been  easy  so  to  have  done^  by 
introducing  a  clause  saying,  that  for  the  future,  the  lands 


(a)  Not  reported.     See  Rex  v.  The  Dudky  Canal  Navigation  Corn- 
pat^'    Ante.  Tol.  yii*  466. 
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taken  for  the  purposes  of  the  canal,  should  be  rated 
according  to  their  improved  value.  Instead,  however,  of 
doing  that  which  is  argued  to  be  a  virtual  repeal,  it  en* 
acts  **  that  the  Company  shall  be  rated  to  all  parliamentary 
and  parochial  taxes,  rates  and  assessments,  for  and  in  respect 
of  the  lands  taken  by  the  Company,  in  the  same  proportions 
as  other  lands,  grounds,  and  buildings  adjoining  or  lying 
near  the  said  canal,  are,  or  shall  be  rated."  Does  this 
repeal  the  former  clause,  which  places  the  lands  on  the 
same  footing  with  other  lands  adjacent  ?  Certainly  not ; 
atid  if  sdch  had  been  intended  to  be  the  effect  of  it, 
doubtless  we  should  have  found  words  declaring,  **  that 
the  lands  to  be  taken  under  this  act  shall  be  liable  to  be 
rated  in  the  way  all  -other  lands  are  rateable,''  namely, 
accotditig  to  their  improved  value.  Suppose  the  words  in 
the  31  Geo.  3,  ''and  as  the  same  lands  would  be  rateable 
in  case  the  same  were  the  property  of  individuals  in  their 
natural  capacity/'  (upon  which  so  much  reliance  is  placed), 
hlid  been  omitted,  what  would  be  the  construction  to  be 
put  upon  the  clause  in  which  they  are  found  ?  I  think  exv 
aetly  the  same  as  if  they  had  never  been  inserted  ;  for  I 
consider  those  words  merely  explanatory  of  the  preceding 
enactment.  Could  any  thing  be  so  absurd  as  to  introduce 
into  an  act  of  parliament,  a  provision  for  a  purpose  which 
the  common  law  itself  would  effect ;  for  to  that  extent  must 
the  argument  go,  if  it  has  any  validity,  with  a  view  of 
shewing  that  in  this  instance,  the  subsequent  has  the 
effect  of  repealing  the  prior,  act  of  parliament.  But  the 
liittet  part  of  the  same  clause  in  this  act,  (which  has  not 
been  so  particularly  brought  under  our  notice),  seems  to 
me  to  put  this  matter  beyond  all  possibility  of  doubt,  by 
shewing  what  must  have  been  the  intention  of  the  legis- 
lature in  passing  the  38  Geo.  3.  That  clause  gives  power 
to  the  Canal  Company  to  make  specific  bargains  for  the 
purchase  of  lands  exempt  from  rates,  and  to  shift  the 
rates  from  lands  taken  by  the  Company,  and  to  place  them 
upon  certain  other  lands  in  the  hands  of  individual  pro- 


387 
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1826.  prietors.     What  is  the  consequence  of  such  provision  ? 

ThTking  Why,  that  the  lands  which  the  Company  so  take,  are  to 

V.  be  exempted  in  toto,  whilst  those  in  the  hands  of  in- 

I  NHABiTAVTs  individuals,  are  to  be  burthened  as  before.     Can  it  then  be 

^    o^  doubted,  that  the  value  of  the  land  at  the  time  of  such 

St»  Petek 
The  Great,    sale,  must  remain  the  rateable  value?     The  words  of  the 

clause  are : — "  It  shall  be  lawful  for  the  Company  to  agree 
with  any  owner  or  owners  of  any  lands  or  hereditaments 
of  sufficient  yearly  value,  adjoining  or  lying  near  to  the 
lands  or  hereditaments  to  be  purchased  or  taken  for  thQ 
purpose  of  the  said  navigation,  for  an  exemption  from  all 
rates  and  taxes  in  respect  of  such  last  mentioned  lands 
and  hereditaments,  and  for  charging  the  same  upon  the 
adjoining  lands  and  hereditaments  of  such  person  or  per- 
sons, and  in  all  such  cases,  all  the  parochial  and  other 
taxes,  rates,  charges,  and  assessments,  which  might  be 
thereafter  charged  upon  or  payable  in  respect  of  the  lands 
or  hereditaments  to  be  so  purchased  or  taken  for  the 
purposes  of  the  said  navigation,  shall  be  rated  and 
charged  upon  such  adjoining  lands,  and  upon  the  owners 
and  occupiers  thereof;  and  the  lands  and  hereditaments 
to  be  purchased  for  the  purpose  of  the  said  navigation, 
shall  be  exempted  and  discharged  therefrom."  That 
clause,  it  seems  to  me,  explains  the  principle  on  which  the 
Court  is  to  decide  this  case,  and  shews  that  the  meaning 
of  the  38  Geo.  3,  was  not  to  repeal  the  31  Geo.  3,  but  to 
re-enact  what  the  31  Geo.  3,  had  previously  enacted, 
merely  omitting  the  unnecessary  explanation  which  the 
31  Geo.  3,  had  contained,  but  to  make  an  additional 
provision  in  support  of  the  original  exemption,  which  the 
31  Geo.  3,  had  enacted.  For  these  reasons,  I  am  of 
opinion,  that  the  sessions  have  put  the  right  construction 
upon  these  acts  of  parliament,  and  that  the  Company  are 
liable  to  be  rated  only  according  to  the  value  of  the  land, 
in  its  character  of  land,  and  that  the  profits  derived  from 
the  tolls,  are  not  to  be  included  in  the  rateable  value. 
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HoLROYD,  J.      I  am  of  the  same  opinion.     I  think         182G. 
that  the  first  part  of  the  clause  in  the  31  Geo.  3,  is  to     t'JJ^'^^q 

receive  the  same  construction,  as  if  the  latter  part  had  v, 

.    •  The 

been  altogether  omitted.     If  that  be  so,  then  the  omission  inhabitants 

of  those  words  in  the  38  Geo.  3,  can  have  no  effect  upon  ^^ 

dT«  X  £TER 

the  clause  in  the  first  act,  and  the  same  construction  must  The  Great. 
be  given  to  both.  But  I  think  the  additional  clause 
pointed  out  by  my  brother  Bayley,  in  38  Geo.  3,  is  quite 
decisive  to  shew  that  the  legislature  meant  to  exempt  the 
lands  used  by  the  Company  from  any  additional  rateability 
in  consequence  of  the  profit  derived  from  the  tolls. 

Little  DALE,  J.,  concurred. 

Order  of  Sessions  confirmed  (a). 

(a)  The  like  decision  took  place  in  another  case  reserved  by  the 
sessions  upon  a  rate  made  upon  the  Company,  ''  for  lands  for  wharfs, 
basin,  warehouses,  engine-house,  lock-house,  gardens,  and  premises,  and 
for  tolls  and  profits  arising  therefrom,'^  for  the  relief  of  the  poor  of  the 
same  parish,  in  the  County  of  Worce$ter,  In  this  assessment  the  Com- 
pany had  been  rated  at  the  sum  of  11/.  4s.  5d.,  which  the  sessions  . 
reduced' to  the  sum  of  14f.  0§(/. 


Friday 

Collins  v.  Lightfoot.  26M  3%. 

X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause    .  A  joint  ob- 
why  the  bail  bond  given  in  this  case  should  not  be  given  for  the  pay- 
up  to  be  cancelled,  upon  the  defendant's  filing  common  *°®'*^  ®*  ^  *^" 

* .  ,        '^  ®  nuitVy  who 

bail.    The  affidavit  stated,  that  in  the  year  1820,  the  has  been  dis- 
defendant  was  discharged  under  the  act  for  the  relief  of  th^^ol^t' 
insolvent  debtors;  that  his  schedule  contained  an  entry  of  Act,  cannot  be 

S.l'lf^st^n   Oil 

the  sum  of  1167/.,  being  the  consideration  money  men-  Uie  bond  for 
tioned  in  a  certain  indenture,  dated  6th  October ^  1810,  arrears  of  the 

annuity  ac- 
hy which  one  £.  M.,  granted  an  annuity  to  the  plain-  cmed  since 

tiff,    and   the    principal    sum    mentioned   in    a   certain  l^w  <li»c^a^e- 

bond,  by  which  defendant  became  bound  with  the  said 

£.  M,f  for  the  payment  of  such  annuity;    that  notice 

of  defendant's  discharge   was  duly  served   upon  plain- 


Collins 

V. 
LiCHTFOOT. 
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tiff;  that  defendant  was  duly  discharged;  and  that- 
afterwards  defendant  was  arrested  by  plaintiff  for  the 
amount  of  four  years'  arrears  of  the  annuity,  which  had 
become  due  since  defendant's  discharge. 

Hutchinson  shewed  cause.    The  defendant  was  merely 
a  surety ;  he  was  no  party  to  the  annuity  deed ;  he  only 
joined  in  the  bond  as  a  surety.     He  was,  therefore,  not 
released  from  his  liability  by  his  discharge  under  the 
insolvent  act,  1  Geo.  4,  c.  1 19,  because  s.  10  of  that  act 
applies  to  principals  only,  and  not  to  sureties.    That  sec- 
tion provides,  '*  that  all  and  every  creditor  or  creditors  of 
any  such  prisoner,  for  any  sum  and  sums  of  money  pay- 
able by  way  of  annuity  or  otherwise,  at  any  future  time  or 
times,  by  virtue  of  any  bond,  covenant,  or  other  securities 
of  any  nature  whatsoever,  may  be,  and  shall  be  entitled  to 
receive  a  dividend  or  dividends  of  the  estate  of  such  pri- 
soner, in  such  manner,  and  upon  such  terms  and  con- 
ditions, as  such  creditor  would  have  been  entitled  unto, 
by  the  laws  now  in  force,  if  such  prisoner  had  become 
bankrupt :  the  amount  upon  which  such  dividend  shall  be 
calculated,  and  the  terms  Mid  conditions  on  which  the 
same  shall  be  received,   being  first  settled  by  the  said 
court;   and  without  prejudice  in  future  to  their  respective 
securities,  otherwise  than  as  the  same  would  have  been 
affected  by  a  proof  made  in  respect  thereof  by  a  creditor 
under  a  commission  of  bankrupt,  and  a  certificate  obtained 
by  the  bankrupt  under  such  commission."    Now   that 
clearly  applies  to  principals  only.     The  defendant  being 
only  a  surety,  the  bond  could  not  be  enforced  against  him 
until  the  principal  had  made  default;    and   therefore, 
section  28  of  the  act,  does  not  apply  either :  for  that  only 
enacts,  ^*  that  after  the  said  Court  shall  have  declared  any 
prisoner  to  be  entitled  to  the  benefit  of  this  act,    as 
aforesaid,  no  writ  of  fieri  facias  shall  issue  on  any  judgment 
before  then  obtained  against  such  prisoner,  for  any  debt 
contracted,  or  cause  of  action  arising,  before  the  time  of 
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the  commeQcement  of  such  actual  custody  as  aforesaid." 
Neither  does  the  subsequent  act  of  3  Geo.  4,  c.  123|  s.  13, 
rary  the  case,  for  that  only  enacts,  '^  that  any  prisoner 
who  shall  have  been  or  shall  be  declared  entitled  to  the 
benefit  of  the  said  recited  act,"  the  1  Geo.  4,  c.  119,  "  and 
who  shall  have  obtained  or  shall  obtain  a  discharge  under 
the  said  act,  shall  be  discharged  against  every  creditor  for 
any  sum  of  money,  payable  at  any  future  time  or  times, 
who  shall,  under  the  said  recited  act,  have  become  entitled 
to  a  dividend  of  the  estate  of  such  prisoner,  in  respect  to 
any  debt  or  claim  so  growing  due  and  payable,  and  which 
shall  not  be  due  or  payable  at  or  before  the  time  of  such 
prisoner  obtaining  his  discharge,  in  like  manner,  to  all  in- 
tents and  purposes  as  if  such  debt  or  claim  were  payable 
presently,  and  not  at  a  future  day."  The  case  of  M^Dougal 
v.  Paton{a),  is  inapplicable  to  the  present,  for  there  it 
was  only  held,  that  a  person  could  not  be  considered  as 
surety,  or  liable  for  the  debt  of  a  bankrupt,  within  the 
meaning  of  the  words  of  the  49  Geo.  3,  c.  121,  s.  8,  unless 
such  debt  existed,  as  a  debt,  at  the  time  of  the  issuing  of 
the  commission  :  and  in  Baxter  v.  Nichols  {b),  though  the 
party  arrested  was  held  to  be  discharged  by  the  bank- 
ruptcy and  certificate,  it  was  upon  the  ground  that  he 
must  be  considered  as  a  principal. 


Colli  »s 

V. 
LiGHTVOOT. 


D.  Pollock,  contr^,  was  stopped  by  the  Court. 


Abbott,  C.  J. — ^As  the  bond  in  question  is  not  pro- 
duced before  us,  we  must  of  course  assume  that  it  is  in 
the  common  form,  and  that  it  contained  nothing  particular 
to  shew  which  of  the  parties  was  the  principal,  and  which 
the  surety.  If  so,  the  plaintiff  was  a  creditor  of  the 
defendant's,  within  the  language  and  meaning  of  the 
1  Geo.  4,  c.  119,  s.  lO,  at  the  time  "of  his  discharge^ 
and  the  money  for  which  he  is  now  suing,  was  money 
payable  by  way  of  annuity  at  a  future  time  by  virtue  of 
the  bond,    and  consequently,  it   seems   to  me  that  the 

(a)  2  J.  B.  Moore,  644.  (6)  4  Taunt.  90. 
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182C.         defendant  is  protected  from  arrest  under  the  statute.    This 
Collins       ^"'^'  therefore,  must  be  made  absolute. 


V, 
LlOHTFOOT. 


The  other  Judges  concurred. 

Rule  absolute. 


Frida 


26th 


-"%•  Doe  on  the  demise  of  Warren  v.  Roe. 


Adeclara-     R,  V.   RICHARDS  moved  for  judgment  against  the 

tion  in  eject-  ,     .  t-k-       m  t     »  ^    i  i«    i      j 

ment  was  left  casual  ejector.  His  affidavit  stated  that  a  copy  of  the  de- 
al the  house  of  claration  had  been  left  at  the  house  of  the  tenant  in  posses- 
the  tenant  in        ,  * 

possession,  on  sioB|  on  Saturday  20th  May,  and   that  the  tenant  had 

receivS'by"     subsequently  to  the  essoin  day  of  this  term,  acknowledged 

him  on  the       that  he  received  the  copy  of  the  declaration  on  Sunday, 

Sunday^hefoTe  ^Ist  May,  the  day  before  the  essoin  day. 

the  essoin 

day : — Held, 

that  this  was  HoLROYD|  J.,  the  Only  Judge  in  Court.     This  is  not  a 

service  of  ^^  service.     The  29  Car.  2,  c.  7,  s.  6,  enacts,  that 

proceu  on  a       ^  . 

iSt<fu%,  within  service  of  any  process  on  a  Sunday  shall  be  void ;  and  I 
c.  7  s.  e'^and  ^^^^  ^  declaration  is  process  within  the  meaning  of  that 
void.  statute.      The  Master  informs  me  that  he  has  a  MS.  note 

of  a  case  in  which  I,  myself,  made  a  similar  application 
to  the  Court,  and  was  refused.  It  has  been  held  that 
service  of  notice  of  plea  filed  on  a  Sunday  is  void  by  con- 
struction of  the  statute  ;  Roberts  v.  Monkhouse  {a)  ;  and 
k  fortiori  I  should  say  that  service  of  a  copy  of  a  declara- 
tion on  that  day  is  bad  also.  Then  if  such  service  on  the 
tenant  by  the  lessor  of  the  plaintiff  would  be  bad,  the 
mere  circumstance  of  the  declaration  reaching  the  hands 
of  the  tenant  by  means  of  a  third  person  on  the  Sunday^ 
having  been  left  on  the  premises  the  day  before,  cannot 
alter  the  case,  for^  the  real  time  of  the  service  is  the  time 
when  the  tenant  receives  the  declaration. 

Rule  refused. 

(fl)  8  East,  547. 
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1826. 
Saturday, 

Elmore  v,  Kingscote.  27th  May. 

Assumpsit  for  goods  sold  and  delivered,  with  a  count      A  note  in 
on  the  quantum  valebant.     Plea,  non-assumpsit,  and  issue  barjSn  for* 
thereon.      At  the  trial  before  Abbott,  C.  J.,  at  the  ad-  the  purchase 
journed  Middlesex  Sittings  after  last  term,  the  case  was  goods,  must 
this  : — ^The  action  was  brought  to  recover  the  sum  of  two  '^*^«  ^'»®  P'^ 
hundred  guineas,  the  price  of  a  horse,  alleged  to  have  been  or  it  will  not 
purchased  by  the  defendant  of  the  plaintiff.     It  appeared  **^*fy  ^V^ 
that  on   the  13th  of  June,   the    parties    entered  into  a  29  Car.  2,  c. 
verbal  agreement  for  the  purchase  and  sale  of  the  horse,  ^'  *'  ^^' 
warranted  five  years  old,  for  two  hundred  guineas ;  -and 
the  following  letter  from  the  defendant  to  the  plaintiff  was 
produced  : — "  June  18th.     Mr.  Kingscote  begs  to  inform 
Mr.  Elmore,  that  if  the  horse  can  be  proved  to  be  five 
years  old  on  the  13th  of  this  month,  in  a  perfectly  satis- 
factory manner,  of  course  he  shall  be  most  happy  to  take 
him ;  and  if  not  most  clearly  proved,  Mr.  K.  will  most 
decidedly  have  nothing  to  do  with  him."    The  question 
was,  whether  this  letter  constituted  a  sufficient  note  or 
memorandum  in  writing  of  the  bargain,  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds ;  and  the 
Lord   Chief  Justice  being  of  opinion  that  it  did  not, 
directed  a  nonsuit,  but  gave  the  plaintiff  liberty  to  move  to 
enter  a  verdict  for  him. 

Scarlett  now  moved  accordingly.  The  defendant's 
letter  was  clearly  an  acknowledgment  that  he  had  pur- 
chased the  horse  on  the  13th  qf  June ;  and,  therefore,  it 
was  a  note  or  memorandum  in  writing  of  a  bargain  for  the 
purchase  and  sale  of  a  horse.  It  did  not,  indeed,  make 
any  mention  of  the  price,  but  that  was  immaterial ;  for  the 
plaintiff  was  at  liberty  to  prove  the  value  of  the  horse  by 
parol  evidence,  and  having  done  so,  might  have  recovered 
the  amount  upon  the  count  for  the  quantum  valebant. 

vol..  vin.  2  A 
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Abbott,  C.  J. — ^There  must  be  a  note  in  writing  of  the 
bargain ;  that  is,  of  the  whole  bargain ;  and  the  price  is  a 
very  material  part  of  the  bargain.  This  letter  makes  no 
mention  of  the  price^  and,  therefore^  it  is  not  a  note  of  the 
bargain.  If  we  were  to  allow  the  plaintiff  in  such  cases  to 
prove  the  price  agreed  upon  by  parol  evidence,  we  should 
be  letting  in  much  of  that  very  mischief  which  it  was  the 
object  of  the  statute  to  shut  out.  I  am,  therefore,  still  of 
opinion,  that  the  nonsuit  in  this  case  was  right. 


The  other  Judges  concurred. 


Rule  refused. 


1826. 

Saturday, 

27th  May. 

Evidence 
in  support  of 
an  informa- 
tion before  a 
madstrate 
under  the 
Game  Laws, 
cannot  be  re- 
ceived in  the 
absence  of  the 
defendant,  at 
least,  where 
he  has  not 
been  person^ 
ally  sum- 
moned to  ap- 
pear to  the 
information. 

Qtuere, 
whether,  in 
such  case,  an 
attorney  is  by 
law  entitled  to 
be  present, 
and  to  act  for 
the  defendant, 
before  the  ma- 
gistrate. 


The  Kino  v.  The  Rev.  John  Commins. 

X  HIS  was  a  rule  calling  upon  the  defendant,  a  justice 
of  the  peace,  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  him,  for  illegally  and  cor- 
ruptly convicting  one  William  Crudge,  in  a  penalty  of 
20/.,  upon  an  information  laid  against  him  under  the 
Grame  Laws. 

The  affidavits  upon  which  the  rule  was  obtained,  stated, 
that  the  prosecutor  had  not  been  duly  summoned  to  ap- 
pear before  the  defendant,  to  answer  the  information  laid 
against  him,  inasmuch  as  no  summons  for  that  purpose 
had  been  personally  served  upon  him ;  that  the  defendant, 
nevertheless,  proceeded  to  examine  witnesses  in  support  of 
the  information,  in  the  absence  of  the  prosecutor ;  that  an 
attorney,  employed  by  the  prosecutor,  attended  on  bis  be- 
half at  the  hearing  of  the  information,  but  was  prevented 
by  the  defendant  from  cross-examining  the  witnesses 
called  in  support  of  the  information;  and  that  the  de« 
fendant,  after  hearing  the  witnesses,  convicted  the  prose- 
cutor in  a  penalty  of  20/.,  at  the  same  time  declaring,  that 
if  an  attorney  had  not  attended  on  his  behalf,  he  shoold 
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have  fined  him  only  10/.,  instead  of  20/.    The  affidavits  in         1826. 
answer  to  the  rule/ admitted  that  the  summons  to  appear     rp},^  j^^^^ 
before  the  defendant  was  not  personally  served  upon  the  V' 

prosecutor,  but  stated  facts  from  which  it  was  clear  that 
the  prosecutor  knew  that  such  a  summons  had  issued. 
They  also  admitted,  that  the  witnesses  had  been  examined 
in  the  absence  of  the  prosecutor,  and  that  his  attorney 
had  been  prevented  cross-examining  them;  but  they 
stated,  that  the  former  was  a  common  and  ordinary  course 
on  such  occasions,  and  that  the  crosk-examination  so  pre- 
vented, was  upon  an  immaterial  and  irrelevant  matter. 
They  also  admitted  the  declaration  with  respect  to  the 
amount  of  the  fine,  but  denied  that  the  defendant  had  any 
malicious  or  corrupt  motive  against  the  prosecutor  in  the 
transaction. 

Copley,  A.  G.,  and  Coleridge,  were  heard  in  shewing  cause 
against,  and  Scarlett,  and  Chitty,  in  support  of  the  rule. 

Abbott,  C.  J. — Looking  at  the  affidavits  on  both 
sides,  they  do  not  appear  to  me  to  furnish  such  evidence 
of  malicious  or  corrupt  motives  on  the  part  of  the  de- 
fendant, or  of  actual  injustice  worked  to  the  prosecutor, 
as  to  call  upon  us  to  make  this  rule  absolute ;  but  there 
does  appear  to  have  been  so  much  impropriety  in  the  de- 
fendant's conduct,  that  the  prosecutor  might  fairly  be  in- 
duced to  think  that  he  had  good  grounds  for  making  this 
application  :  and  therefore,  though  the  rule  must  be  dis- 
charged, I  think  it  must  be  upon  payment  of  the  costs  by 
the  defendant.  It  is  admitted  that  the  summons  was  not 
personally  served,  which  is  clearly  irregular ;  for  we  have 
recently  decided,  that  the  record  of  a  conviction  by  de-' 
fault,  upon  the  5  Ann-  c.  14,  must  shew  that  the  de- 
fendant has  been  personally  summoned  to  appear  to  the 
information  (a).  It  seems  clear,  however,  that  the  prose- 
cutor knew  of  the  summons  having  been  taken  out  against 

(a)  Rex  T.  Halt,  ante,  vol.  vi.,      2d  edit,  by  Dowling,  133,  et  seq. 
84.    See  Paley  on  Convictions, 

2b2 
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1826.  jjim  .  j^u^j  therefore,  though  he  was  not  personally  served 
The  King  with  it,  he  has  not  sustained  any  injury,  for  he  might 
have  appeared  if  he  had  thought  proper.  Whether  the 
defendant  was  or  was  not  bound,  in  point  of  law,  to  permit 
the  prosecutor's  attorney  to  be  present,  and  to  act  for  him, 
I  will  not  upon  the  present  occasion  pretend  to  decide ;  it 
is  a  very  important  question,  and  whenever  it  is  regularly 
brought  before  me,  I  shall  give  it  that  grave  consideration 
which  it  deserves  (^r) ;  but  having  permitted  him  to  be 
present,  and  to  act,  ths  defendant  was  wrong  in  interrupt- 
ing him,  even  though  the  interruption  might  be  immate- 
rial. In  making  the  declaration  which  it  is  admitted  he 
made,  respecting  the  amount  of  the  fine,  the  defendant 
acted,  to  say  the  least,  very  indiscreetly  and  unadvisedly, 
and  I  much  disapprove  of  his  conduct  in  that  respect. 
Upon  the  whole,  though  I  consider  the  defendant's  con- 
duct to  have  been  extremely  improper,  still,  as  I  do  not 
see  sufficient  proof  of  malice  or  corruption,  I  think  the 
justice  of  the  case  will  be  satisfied  by  discharging  the  rule, 
upon  payment  of  the  costs  by  the  defendant. 

Bayley,  J. — I  am  of  the  same  opinion.  I  will  merely 
add,  that  there  seems  to  be  a  general,  but  erroneous  prac- 
tice among  justices  of  the  peace,  of  taking  evidence  in 
cases  like  the  present,  in  the  absence  of  the  party  accused ; 
as  was  done  in  the  present  case.  It  is  a  highly  irregular 
and  improper  course,  and  it  must  be  corrected. 

Abbott,  C.  J. — I  had  intended  to  make  the  same  re- 
mark. It  is  quite  necessary  that  such  an  irregularity 
should  be  altered.  It  is  a  most  improper  practice,  and  I 
trust  it  will  be  abandoned  for  the  future. 

The  other  Judges  concurred. 

Rule  discharged,  upon  payment  of  costs 
by  the  defendant. 

(fl)   Cox  V.  Coleridge.     Ante,      on  Convictions,  2d  edit,  by  Dow-  ^ 
Tol.  ii,,  86,   1  B.  &  C.  37.    Paley      ling,  27,  n.  (1). 
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1826. 
Saiurdayy 

Thorpe  v.  Coombe.  2iih  May. 

Assumpsit  on  a  promissory  note,  made  by  the  de-      Where  a 
fendant  in  the  year  1810,  ^'  payable  two  years  after  de-  SotT^made 
mand."    Pleas,  1,  Non-assumpsit;  2,]The  Statute  of  Limi-  payable  "two 

years  aiLcr 

tations.    At  the  trial  before  Abbott y  C.  J.,  at  the  London  demand:"— 

sittings  after  last  term,  it  appeared  that  the  note  was  pre-  ^®**^>  ***  ^f 

sented  to  the  defendant,  and  payment  demanded  for  the  mitations  did 

first  time,  on  the  18th  Juwe,  1823.     The  defendant  said  °^*^^w?l 

'  run  until  the 

something  about  interest  due  on  the  note,  and  promised  that  two  years  after 

te  would  write  to  his  sister,  the  plaintiff's  wife,  about  it  eiawSl. 

Other  applications  were  made  to  the  defendant  before 

action  brought  for  payment  of  the  note,    but  without 

success.    The  action  was  commenced  in  Michaelmas  term 

last.     The  jury,  under  the  learned  Judge's  directions, 

found  for  the  plaintiff. 

Scarlett  now  moved  to  enter  a  nonsuit,  on  the  ground 
that  the  Statute  of  Limitations  was  a  bar  to  the  action, 
inasmuch  as  it  must  be  presumed  after  the  lapse  of  thirteen 
years,  that  payment  of  the  note  had  been  before  demanded, 
and  the  amount  paid.  He  cited  Holmes  y.  Kerrison(a), 
and  Christie  v.  Tonseck  (6). 

Bayley,  J. — I  am  clearly  of  opinion  that  the  Statute  of 
Limitations  did  not  begin  to  run  until  two  years  after  demand 
of  payment  of  this  note  had  been  made.  Here  the  cause  of 
action  did  not  arise  until  the  two  years  after  demand  had 
elapsed,  and  consequently,  the  statute  affords  the  defendant 
no  protection.  But  after  the  evidence  given  in  this  case, 
there  could  be  no  ground  for  the  jury  to  presume  that  there 
had  been  previous  payment  or  satisfaction  of  the  note. 

The  other  Judges  concurred. 

Rule  refused. 

(a)  2  Taunt.  323.  Sir  J.  Mansfield  cited  from  MS. 

(6)  M.  T.    52   Geo.   3,    Cor.      Selw.  N.  P.  126,  ed.  3. 
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1826. 
•  Thundtiy, 

'^^^•'  Doe  on  the  demise  of  Garnons  v.  Knight. 

of  r/e^''^'  Ejectment  for  certain  lands  and  premises  situate  in 

signed  it/  the  county  of  Flint.    Plea,  not  guilty.    At  the  trial,  be- 

declared'  in  ^^^®  Garrow,  B.,  at  the  Staffordshire  summer  assizes, 

tlw  presence  1'825,  the  case   was  this.     Garnons,   the  lessor  of  the 

of  the  ftttest- 

ing  witness,  plaintiff,  claimed  title  to  the  estate  in  question,  as  the 

^J^^^®'*"  mortgagee  of  a  Mr.   Wynne,  a  respectable  attorney,  re- 
act and  deed;  siding  at  Mold,  in  the  county  of  Flint.     Wynne  had  been 

hk<^^^^  for  many  years  concerned  for  Garnons,  as  his  attorney, 

session  :^-«  aixd  in  that  character  had,  in  the  year  1814,  sold  an  estate 

deed 'was  ef-  ^^^  ^^^^  ^^^  purchase-money  for  which  he  had  received, 

fectual  from  but  not  paid  over.     Garnons  lived  about  three  miles  from 

the  moment  of   _  '^              .         .                                                        -          t* 

its  execution.  Mold.     Wynne  lived  in  Mold,  and  a  sister  and  a  niece  of 

WM  no  deli^  ^^®  '^^^  ^^  *  house  adjoining  to  his  own.  In  the  evening 
very  of  it  to  of  the  12th  of  April,  1820,  Wynne  called  at  his  sister's 
or  toamy  per-  ^^use,  at  a  time  when  he  knew  his  niece  only  was  at 
son  for  his  home,  and  produced  a  parchment,  which  he  requested  his 
The  grantor  ^icce  to  witness.  He  laid  the  parchment  on  the  table, 
livered^?^  ^^  signed  his  name  to  it,  placed  his  finger  on  the  seal,  say- 
deed  to  a  ing,  "  I  deliver  this  as  my  act  and  deed,''  and  then 
for  the  u^of  ^*^^^®^  ^^^  parchment  over  to  his  niece,  who  signed  her 

the  grantee,  name  to  it ;  and  he  then  put  it  into  his  pocket,  and  went 

intending  to  • 

renounce  all  away.     In  April,  1820,  but  whether  before  or  after  the 

it^^S^'h^v  A  execution  of  the  deed  above-mentioned  did  not  distinctly 

person  was  appear,  Wynne  called  upon  his  sister,  and  gave  her  a 

of  the  m^t'ee  ^^^^^  paper  parcel,  saying,  "  Here,  Bess,  keep  this:  it 

nor  did  the  belongs  to  Mr.   Garnons.*'    A  few  days  afterwards^  he 

receive  or^^'  again  called  upon  his  sister,  when  he  asked  her  for  the 

know  of  the  parcel,  which  she  returned  to  him.     On  some  subsequent 

existence  of  .                                                                        * 

the  deed,  till  day,  not  exceeding  the  16th  of  April,  Wynne  again  called 

of  Ae^tu^  upon  his  sister,  and  gave  her  a  parcel  similar  in  general 

or:— Held,  appearance,  but  somewhat  smaller  in  bulk,  to  the  former, 

wJlffect^al  saying,  *'Here;  put  this  by."     In  August,  1820,  Wynne 

from  the  mo-  died;  and  after  his  funeral,  his  sister  delivered  up  the 

delivery.  parcel  to  a  Mr.  Barker,  in  the  same  state  as  she  had  re- 
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oeived  it.     It  was  seaJed,  bat  not  directed ;  and  upon  re-        1896. 
moving  the  brown  envelope,  a  white  one  appeared,  upon      ^"^^ 
which  was  written,  in   Wynne*s  handwriting,  '*  Richard  v, 

Gamons,  Esq.,"  and  it  contained  the  deed  which  was  **'®*^' 
witnessed  by  Wynne's  niece,  being  a  mortgage  from 
Wynne  to  Gamons,  for  10,000/.  This  parcel  also  con- 
tained a  paper,  folded  like  a  letter,  and  directed,  in 
Wynne's  handwriting,  to  Gamons,  in  which  there  was  a 
statement  of  accounts  between  them,  which  stated  that 
10,000/.,  part  of  the  balance  due  from  Wynne  to  Gamons, 
was  secured  by  a  mortgage.  The  mortgage-deed  was  a 
mortgage  of  all  Wynne's  real  estates,  and  was  then  de- 
livered up  to  Gamons.  At  the  same  time  Wynne's  will 
was  produced  and  read,  by  which  he  devised  the  whole  of 
bis  property  to  the  defendant,  Mr.  Knight,  for  the  benefit 
of  his  creditors ;  and  with  the  will  there  was  a  paper  con- 
taining a  statement  of  Wynne's  assets  and  debts,  and 
among  the  latter,  was  one  of  10,000/.  to  Gamons,  stated 
to  be  secured  by  mortgage.  Some  years  before  this,  in 
1614,  Wynne  called  upon  Barker,  who  was  his  intimate 
friend,  and  told  him  that  he  had  received  26,000/.  on  ac- 
count of  Gamons,  and  that  he  still  owed  Gamons  up- 
wards of  13,000/. ;  and  requested  Barker  to  see  Gamons, 
and  explain  the  circumstances.  Upon  Barker's  consent- 
ing to  do  so,  Wynne  gave  him  a  written  statement  of  his 
property,  by  which  it  appeared,  that  after  paying  all  his 
debts,  including  that  of  13,000/.  to  Gamons,  there  would 
be  a  large  surplus.  Barker  saw  Gamons,  and  by  Wynne's 
desire,  told  him,  that  though  he,  Wynne,  could  not  pay 
him  at  that  time,  he  would  take  care  to  make  him  per- 
fectly secure ;  upon  which  Ganions  desired  Barker  to  tell 
Wynne,  that  he  would  not  distress  or  expose  him,  but  that 
he  relied  upon  his  providing  him  with  security  for  the 
money  he  owed  him:  and  this  was  communicated  to 
Wynne,  who  expressed  himself  as  very  grateful,  and  re- 
peated that  he  would  take  care  and  make  Gamons  per- 
fectly secure.    This  was  the  plaintifi^'s  case,  and  there- 
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1626.        upon  it  was  contended,  on  the  part  of  the  defendant,  that 
^'oE         ^^  interest  passed  to  Gamons  by  the  mortgage-deed ;  first, 
V.  because  there  had  been  no  sufficient  delivery  of  it,  either 

to  the  mortgagee,  or  to  any  person  on  his  behalf;  and 
second,  because  the  deed  was  a  voluntary  conveyance, 
and  fraudulent  and  void,  either  as  against  the  creditors  of 
the  grantor,  under  the  statute  13  Eliz,,  c.  5,  or  as  against 
the  defendant  as  a  purchaser,  which  he  would  be  proved 
to  be,  under  the  statute  27  Eliz.f  c.  4.     The  learned 
Judge  overruled  the  objections,  but  I'eserved  the  points, 
and  the  defendant  then  proved  the  following  case.     In 
Majf,   1820,    Wynne,  being  indebted   to   the  defendant, 
gave  him  a  bond  and  mortgage  upon  his  real  estates  as  a 
security ;  and  by  his  will  devised  to  him  all  his  estates,  in 
trust,  to  sell  them,  and  divide  the  proceeds  among  his 
creditors.    Shortly  before  this,  in  April,  1820,  Wynne  pro- 
cured a  skin  of  parchment  with  a  12/.  stamp,  and  for  two 
or  three  days  afterwards  remained  shut  up  alone  in  his  pri- 
vate room;  locking  the  door  whenever  he  had  occasion  to 
leave  it.     One  day,  a  clerk  entered  the  room,  and  ob- 
served that  Wynne  was  writing  upon  a  parchment.     No 
draft  of  the  mortgage  was  prepared  in  the  office,  nor  did 
Wynne  ever  mention  any  such  thing.     The  whole  of  the 
deed  was  in  the  handwriting  of  Wi/nne.     He  had  three 
clerks,  and  in  the  ordinary  course  of  business,  such  a  deed 
would  have  been  prepared  and  executed  in  the  office,  and 
witnessed  by  the  clerks.     The  learned  Judge  left  it  to  the 
jury  to  say,  first,  whether  the  mortgage-deed  to  the  lessor 
of  the  plaintiff,  Gamons,  was  duly  executed  by  Wynne; 
and,  if  so;  secpnd,  whether  the  delivery  of  it  by  Wynne  to 
his  sister,  was  a  good  delivery.     His  Lordship  added,  that 
if  the  deed,  after  it  had  been  formally  executed,  had  been 
delivered  by  Wynne  to  any  friend  or  agent  of  Gamont^ 
that,  in  his  opinion,,  would  have  been  a  good  delivery,  and 
would  have  vested  in  Gamons  the  interest  intended  to  be 
passed  by  the  deed;    and  that  the  question,  therefore, 
was,  whether  Wynne  delivered  the  deed   to   his  sister, 
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intending  to  part  with  the  power  and  control  over  it,  and 
for  the  benefit  of  Gamons,  and  for  the  purpose  of  its 
being  ultimately  delivered  to  him;  or  whether  he  delivered 
it  to  her  merely  for  safe  custody,  and  intending  to  reserve 
the  power  and  control  over  it :  if  the  jury  were  of  the  former 
opinion,  they  would  find  for  the  plaintiff;  if  of  the  latter, 
for  the  defendant.     The  Jury  found  for  the  Plaintiff. 

Campbell,  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  and  renewed  both  the  objections  taken  at 
Nisi  Prius. 

W>  E,  Taunton,  and  G.  R.Cross,  shewed  cause.  The 
direction  of  the  learned  judge  was  right  in  point  of  law, 
and  the  finding  of  the  jury  was  warranted  in  point  of  fact. 
It  must  be  admitted,  that  delivery  is  essential  to  the  per- 
fecting of  a  deed ;  but  it  is  not  essential  that  it  should  be 
delivered  to  the  party  to  be  benefited  by  it.  That  appears 
even  from  Shepherd,  the  authority  relied  on  by  the  other 
side,  for  he  says,  '^  A  deed  may  be  delivered  to  the  party 
himself  to  whom  it  is  made,  or  to  any  other  by  sufficient 
authority  from  him,  or  it  may  be  delivered  to  any  stranger 
for,  and  on  the  behalf,  and  to  the  use  of  him  to  whom  it  is 
made,  without  authority.  But  if  it  be  delivered  to  a 
stranger  without  any  such  declaration,  intention,  or  intima^ 
tion,  unless  it  be  in  a  case  where  it  is  delivered  as  an  escrow, 
it  seems  this  is  not  a  sufficient  delivery(a)."  The  question  is, 
what  was  the  intention  of  the  maker,  and  the  law  requires 
the  formal  act  of  delivery  merely  for  the  purpose  of  demon* 
Btrating  that  the  maker  intended  the  deed  to  be'  his  act. 
A  declaration  of  such  intention,  made  in  the  presence  of 
the  attesting  witness,  at  the  time  of  the  execution  of  the 
deed,  is  the  best  possible  evidence  of  it,  and  amotmts 
to  an  absolute  and  formal  delivery  by  words.  Now  here, 
there  has  been  such  an  absolute  and  formal  delivery  ;  and 
in  that  respect  the  present  case  differs  from  all  those  in 

(a)  Shep.  Touch.  57. 
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.1816.        if?hich  deeds  have  been  held  invalid  by  reason  of  an  im- 
Dqe         perfect  delivery,     "  A  delivery  may  be  made  without  any 
^'  Words  :  as,  if  he  actually  delivers  a  writing,  after  sealing 

it,  to  the  party,  without  saying  any  thing.  If  he  throws 
it  upon  the  table,  with  an  intent  that  the  party  shall  take 
it ;  and  he  takes  it  accordingly.  If  he  ddivers  it,  as  his 
deed,  inito  the  hands  of  a  stranger.  If  it  be  wrote  in  a 
book,  and  he  delivers  the  book.  If  a  deed  be  to  A.,  for 
the  benefit  of  jB.,  upon  a  marriage,  a  deUvery  to  B.  upon 
the  day  of  marriage,  saying.  This  will  serve,  and  JB.  delivers 
it  to  il.,  shall  be  a  good  delivery  to  A,  So,  a  delivery 
may  be  by  words  only,  without  an  actual  delivery ;  as,  if 
the  wnting  lies  upon  the  table,  and  the  obligor  says  to  the 
obligee,  '^  Take  it  up,  it  is  sufficient  for  you\"  Or,  "  Take 
it  as  my  deed''  (a).  The  instances  here  put  are  authorities 
to  shew  that  there  may  be  a  formal,  or  a  constructive 
deUvery  of  a  deed ;  and  that  the  distinction  between  the 
one  and  the  other  is  this :  If  the  party  at  the  time  of 
executing  the  deed,  uses  words  denoting  his  intention  that 
i(  shall  from  that  moment  operate  as  his  deed,  that  is  a 
formal  delivery ;  but  if  he  denotes  that  intention,  not  by 
words,  but  by  scune  act  equivalent  to  words,  that  is  a  con*- 
structive  delivery.  It  is  the  intention  of  the  party  execut- 
ing the  deed,  which  constitutes  his  act  a  deUvery,  Siaun' 
ion  V.  Chambers  (b),  where  it  is  said,  ^'The  obligor  seals 
.obligation,  and  throws  it  upon  the  table,  without  othtf 
eircumstanoes;  this  is  not  a  delivery.  But  if  he  throws  it 
towards  the  obligee,  or  if  the  obligee  immediately  takes  it, 
and  the  obUgor  says  nothing,  it  is  a  delivery."  In  JTuh 
rowgood's  case  (c)  this  is  said: — ^'*  In  19  Hen.  6,  8  a,  a 
difference  is  taken  when  a  writing  is  delivered  to  the  party 
himself,  and  when  to  a  stranger,  as  it  was  there  agreed, 
that  a  writing  may  take  effect  by  actual  deUvery  to  the 
party  himself,  without  any  words ;  and  as  a  writing  may 
take  effect  by  actual  delirery  without  words,  so  it  may 

(a)  Com.  Dig.  Fait.  (A.  3).  Lilt.  36  a. 

(6)  Hal.  MSS.  Note  to  Co.  (c)  9  Rep.  137. 
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take  effect  by  words  without  actual  delivery ;  as  if  a  writ^ 
ing  is  sealed,  and  it  lies  in  a  window,  or  upon  a  table^  and 
the  obligor  saith  to  the  obligee,  "  See,  there's  the  writing* 
take  it  as  my  deed ;"  and  he  takes  it  accordingly,  it  is  a 
good  delivery  in  law.  Lord  Coke  also  mentions  the  dis* 
tinction  between  delivery  to  the  party,  and  to  a  stranger, 
in  his  Commentary  {a),  where  he  says  : — *'  If  a  man  deliver 
a  writing  sealed,  to  a  party  to  whom  it  is  made,  as  an 
escrow  to  be  his  deed  upon  certain  conditions,  8cc.>  this  is 
an  absolute  delivery  of  the  deed  being  made  to  the  party 
himself;  for  the  delivery  is  sufficient  without  speaking  of 
any  words  (otherwise,  a  man  that  is  mute  could  not  deliver 
a  deed),  and  tradition  is  only  requisite :  and  then  when 
the  words  are  contrary  to  the  act  which  is  the  delivery,  the- 
words  are  of  none  effect,  non  quod  dictum  est,  sed  quod 
factum  est,  inspicitur.  But  it  may  be  delivered  to  a 
stranger,  as  an  escrow,  &c.,  because  the  bare  act  of  delivery 
to  him  without  words  worketh  nothing.''  In  Clayton^ 
Reports,  31,  it  is  said,  **  If  A.  deliver  a  deed  made  to  J.  S., 
to  J.  D.,  though  he  do  not  say,  to  the  use  of  J.  S.,  jet 
this  is  a  good  delivery  of  the  deed  to  J.  S,,  if  he  accept  of 
it."  Again,  in  Comyn's  Digest,  it  is  said,  ''If  it  be 
delivered  as  his  deed,  to  a  stranger,  to  be  delivered  to  the 
party  upon  performance  of  a  condition,  it  shall  be  his  deed 
presently ;  and  if  the  party  obtains  it,  he  may  sue  before 
the  condition  performed'^  (6).  The  result  of  these  autho- 
rities is,  that  the  law  regards  the  delivery  of  the  deed, 
whether  done  with  or  without  words,  whether  formal  or 
constructive,  as  evidence  of  the  intention  of  the  |>arty  to 
be  from  thenceforth  bound  by  it  as  his  act  and  deed ;  and 
that  where  that  intention  is  indicated,  either  by  wo&ds  or 
acts,  the  delivery  is  complete,  and  the  deed  binding  from 
that  moment.  Now,  in  this  case,  there  was  an  absolute 
and  formal  delivery  of  the  deed,  as  a  deed,  in  the  presence 
of  the  attesting  witness,  on  the  12th  of  April;  but  if  not» 
the  second  delivery  of  it  to  Miss  Wynne  was  a  good  deli- 

(a)  Co.  Liu.  36  a.  (b)  Com.  Dig.  Fait.  (A  3). 
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reryto  Garnons,  because  it  was  accompanied  by  words  un- 
equivocally shewing  the  intention  of  Wynne,  as  the  maker^ 
that  it  should  operate  as  a  valid  security  for  the  benefit  of 
Garnons,    Then^  that  being  so,  the  fact  that  the  deed  did 
not  immediately  reach  the  hands  of  Garnons,  is  perfectly 
immaterial,  because  there  are  decisive  authorities  to  shew 
that  a  deed  once  duly  executed,  is  a  valid  deed,  and  oper- 
ative as  such  from  the  moment  of  the  execution,  though  it 
remains  in  the  possession  of  the  maker,  unpublished,  to  the 
time  of  his  death  ;  Barlow  v.  Heneage  (a),  Clavering  y. 
Clavering  (6),  and  Lady  A  llison^s  case  (c).   As  to  any  control 
that  Wynne  may  be  supposed  to  have  retained  over  the 
deed,  in  the  first  place  the  jury  have  negatived  the  fact; 
and  in  the  second,  the  fact  itself  is  immaterial ;  for  the 
cases  last  cited  clearly  establish,  that  where  an  absolute 
and  formal  delivery  of  a  deed  has  once  taken  place,  the 
subsequent  existence  of  a  power  and  control  over  it  in  the 
hands  of  the  maker  will  not  defeat  the  delivery,  or  annul 
the  deed ;  for  the  deed  operates  from  the  moment  of  the 
delivery,  and  not  even  the  cancellation  of  it  by  the  maker 
can  be  allowed  to  impede  that  operation.      Secondly,  the 
deed  is  not  void,  either  under  the  13  Eliz,,  c.  5,  as  against 
Wynne^s  creditors,  or  under  the  27  Eliz.,  c.  4,  as  against  the 
defendant,  as  a  purchaser.     With  respect  to  the  first,  the 
short  answer  is,  that  no  evidence  was  given  at  the  trial,  of 
the  existence  of  any  creditors,  and  consequently  it  was  not 
shewn  that  any  creditor  was  delayed  or  defrauded ;  which 
it  must  be,  to  bring  a  case  within  that  statute  :  Estwick 
V.  Caillaud(d)'j  Davey  y,  Bayntan{e),    With  respect  to 
the  second,  the  defendant  must  rely  either  upon  the  will 
or  the  mortgage.     If  be  relies  upon  the  the  will,  be  is  a 
devisee  and  a  volunteer,  and  is  not  to  be  favoured  as  against 
a  creditor.     If  he  relies  on  the  mortgage,  the  objeotions 

(o)  Free.  Ch.  211.  (c)  Cited  in  Clavering  v.  Claverwg. 

(6)  Free.  Ch.  235.  2  Vera.  473,      {d)  5  T.  R.  420. 
1  Bro.  F.  C.  122.  (e)  6.  East,  275. 
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which  he  has  raised  to  Gamons'  security  are  equally 
applicable  to  his  own.  And  besides,  Garnons,  as  a  mort- 
gagee, must  be  regarded  as  a  purchaser  for  value,  and 
then  the  deed  under  which  he  claims  is  not  within  the 
statute. 

Campbell,  and  W.  O.  Russell,  contra.  First,  there  was 
no  delivery  of  the  deed  at  all,  on  the  12th  of  April. 
Second,  the  subsequent  delivery  to  Miss  Wynney  was  not 
a  perfect  delivery.  Third,  the  deed  is  void,  both  under 
the  13  Eliz,^  c.  5,  and  the  27  Eliz.,  c.  4.  First,  "  a  deed 
takes  effect  only  from  tradition  or  delivery,''  2  BL  Comm. 
307;  Grendit  v.  Baker  (a),  Chamberlain  v.  Stanton  (b), 
Perkins  137.  "  A  deed  may  be  delivered  to  the  party  him- 
self to  whom  it  is  made,  or  to  any  other  by  sufficient  autho- 
rity from  him,  or  to  any  stranger  for,  and  on  the  behalf,  and 
to  the  use  of  him  to  whom  it  is  made,  without  authority. 
But  if  it  be  delivered  to  a  stranger,  without  any  such 
declaration,  intention,  or  intimation,  this  is  not  a  sufficient 
delivery."  Shepherd's  Touchstone,  67.  *'  If  a  man  de- 
liver a  writing,  sealed,  to  the  party  to  whom  it  is  made, 
as  an  escrow  to  be  his  deed  upon  certain  conditions,  &c., 
this  is  an  absolute  delivery  of  the  deed  being  made  to  the 
party  himself,  for  the  delivery  is  sufficient  without  speak- 
ing of  any  words ;  but  it  may  be  delivered  to  a  stranger 
as  an  escrow,  &c.,  because  the  bare  act  of  delivery  to  him 
without  words,  worketh  nothing.  And,  as  a  deed  may  be 
delivered  to  the  party  without  words,  so  may  a  deed  be 
delivered  by  words,  without  any  act  of  delivery,  as  if  the 
writing  sealed  lieth  upon  the  table,  and  the  feoffor  or 
obligor  saith  to  the  feoffee  or  obligee,  '  Go,  and  take  up 
the  said  writing,  it  is  sufficient  for  you  ;*  or  '  it  will  serve 
the  turn ;'  or,  *  take  it  as  my  deed  ;'  or  the  like  words,  it  is 
a  sufficient  delivery."  Co.  Litt.  36,  a.  These  authorities 
shew  the  distinction  between  delivery  to  the  party,  and 
delivery  to  a  stranger,  and  prove,    that  delivery  to  a 

(fl)  YeW.  7.  {b)  Cro.  Elix.  122. 


356  CASES    IN    THE    KINO's    BENCH, 

id26.  t^tranger  without  words,  that  is,  without  some  express 
declaration  that  the  deed  is  delivered  for  and  to  the  use  of 
the  party,  and  some  unequivocal  expression  of  the  in- 
tention of  the  maker  to  be  bound  by  it,  is  not  sufficient. 
Now,  on  the  1 2th  of  April,  there  was  clearly  no  delivery, 
either  to  the  mortgagee  himself,  or  to  any  authorised 
agent  of  his,  or  to  any  person  for  him  and  to  his  use ; 
therefore,  there  was  no  delivery  at  all.  All  that  took  place 
them  was,  the  execution  of  the  deed,  for  Wynne  never  for 
a  moment  parted  with  possession  of  it;  the  name  of  Gamons 
was  never  mentioned,  and  the  contents  of  the  deed  were 
Bevermade  known  to  the  attesting  witness.  Wynne^  indeed, 
Hsed  the  expression,  "'  I  deliver  this  as  my  act  and  deed,^ 
which»  if  Gamons  had  been  present,  would*  have  been 
safficient,  but  which  in  his  absence  was  insufficient,  with- 
out going  on  to  say,  "  for  the  use  of  Gamons**  and  with- 
out handing  it  over  to  the  attesting  witness  accordingly. 
For  this,  Shelton's  case  (a)  is  an  authority.  That  case 
is  thus  stated : — '*  Lessee  for  years  grants  his  term  by 
deed,  and  sealeth  it  in  the  presence  of  divers,  and  of  the 
grantee  himself:  and  the  deed  at  the  same  time  was  read, 
but  not  delivered,  nor  the  grantee  did  not  take  it,  but  left 
it  behind  them  in  the  same  place.  Yet  the  opinion  of  all 
the  justices  was,  that  it  was  a  good  grant,  for  the  parties 
came  for  that  purpose,  and  performed  all  that  was  requisite 
for  the  perfecting  it,  except  an  actual  delivery ;  but  it 
being  left  behind  them,  and  not  countermanded,  it  shall  be 
said  a  delivery  in  law."  The  transaction  of  the  12th  of 
April  did  not  amount  to  a  delivery  within  any  of  the' 
Oases  cited  from  Comyn^s  Digest  (&),  because  it  was 
i^ither  a  delivery  to  the  party  himself,  or  to  his  au- 
thorised agent,  or  into  the  hands  of  stranger,  the  attesting 
witness,  to  his  use.  Nor  is  it  like  the  case  put  in  2  Rol. 
Abr.  Fait.,  (K.  1.  42),  "U  A.  make  an  obligation  to  J,, 
and  delivers  it  to  £.,  if  J.  gets  the  obligation,  he  may 
have  an  action  upon  it,  for  it  will  be  intended  that  B.  took' 

(o)  Cro.  Eliz.  7.  (b)  Com,  Dig.  Fait,  (A  3). 
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the  deed  for  him  as  his  servant ;''  for  there  the  deed  is 
delivered  to  an  authorised  agent :  here  it  is  not  delivered 
to  any  person  at  all.     Nor  is  it  like  the  case  of  Parker  r^ 
Tenant  (a),  where  it  is  said,  "  If  a  deed  be  to  il.,  for  the 
benefit  of  B.,  upon  a  marriage,  a  delivery  to  J3.,  upon  the 
day  of  marriage,  saying,  '  this  will  serve,'  and  B.  delivers 
it  to  A.y  shall  be  a  good  delivery  to  A. ;"  because,  there 
B,  must  be  regarded  as  the  authorised  agent  of  il.     It 
must  be  admitted  that  there  are  some  cases  in  Equity,  in 
which  it  has  been  held,  that  a  deed  was  binding,  though  it 
had  neither  been  delivered  to  the  party  himself,  or  to  any 
other  person  for  his  use.  Barlow  v.  Heneage  (ft),  Clavering 
T.  Clavering  (c),  and  Sear  v.  Ashwell(d);  and  that  such 
decisions  at  first  sight  appear  strongly  opposed  to  the 
present  argument.    The  answer  to  these,  however,  is,  that 
they  are  cases  in  Equity,  and  therefore  that  the  party  in 
each  of  them  must  have  conceded  that  the  instrument 
was  binding,  by  going  into  a  Court  of  Equity  for  relief, 
for  otherwise,  he  would  have  had  a  remedy  at  law.     In 
Boughton  V.  Boughton{e),  where  the  question  was,  whether 
the  deed  was  revoked  by  the  will,  the  formal  execution  of 
the  deed  was  admitted ;   the  deed  there,  therefore,  must 
be  taken  to  have  been  duly  signed,  sealed,  and  delivered, 
for  otherwise,  it  could  not  properly  be  said  to  be  formally 
executed.     In  Worral  v.  Jacob  (f),  where  it  was  admitted 
that  the  deed  had  been  duly  executed,  the  same  inference 
arises ;  and,  therefore,  cases  of  that  kind  are  no  authori- 
ties for  saying  that  delivery  is  not  a  necessary  ingredient 
in  the  validity  of  a  deed.     In  Naldred  v.  Crilham(g),  the 
case  states,  that  Mrs.  Naldred,  by  indenture,  settled  the 
premises;  and  she  could  not  possibly  have  settled  an  estate 
by  deed,  .unless  that  deed  was  in  all  respects  duly  ex- 
ecuted.    Of  all  the  cases  upon  this  subject,  Clavering  v. 

(a)  Dyer,  192.    Com.  Dig.  Fait.  (d)  3  Swanst.  411. 

CA-  3).  (e)  1  Atk.  625. 

(6)  Prec.  Ch.  211.  (/)  3  Meriv.  256. 

(c)  Prec.  Cha.  235.      2  Vem.  (g)  1  P.  Wms.  577. 
473.    1  Bro.  P.  C.  122. 
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1826.         Clavering  is  the  only  one  in  which  it  does  not  appear 
as    a    fact,    that    the    deed    was    duly    executed,    and 
therefore,   duly  delivered.      Cotton  y.    King  (a),   is   an 
authority   in    favour    of  the   defendant.       There   Lady 
Cotton,  being  about  to  enter  into  a  second  marriage, 
executed  deeds  conve)ring  certain  property  to  her  chil- 
dren by  her  first  marriage,^  and  deposited  them    with 
the  person  by  whom  they  were  prepared,  saying,  '*  I  have 
done  this  for  the  sake  of  my  children.''    The  Lord  Chan- 
cellor said,  "  As  to  the  Lady  Cotton,  if  she  had  executed 
these  deeds,  and  kept  them  in  her  own  hands,  or  custody, 
and  they  had  been  got  from  thence,  I  do  not  think  she 
should  have  been  bound  by  them  ;  so,  if  they  had  been 
placed  in  the  hands  of  her  agent,  for  her  agent's  are  het 
hands."   Taw  v.  Bury  (6),  is  not  applicable  to  this  case,  })e- 
cause  there  the  obligor  parted  with  the  possession  of,  and 
all  control  over,  the  bond.     In  Murray  v.  Earl  Stair {c), 
trhere  a  bond,  executed  with  the  usual  formalities,  was  de- 
livered (by  mutual  agreement  between  the  obligor  and 
the  obligee),  into  the  hands  of  the  subscribing  witness, 
there  to  remain  until  the  death  of  A.,*  who  was  named  in 
the  condition,  '  and  until  certain  securities  were  returned 
to  the  obligee ;'  it  was  held,  that  it  was  for  the  jury  to  de- 
termine whether  the  bond  was  delivered  as  an  escrow  or  as 
adeed."  Ithas  been  held  to  be  a  delivery  as  an  escrow,  where 
a  party  executes  a  deed,  which  is  to  be  void  in  case  certain 
circumstances  do  not  take  place ;  as,  where  a  surety  eze« 
cuted  a  composition  deed,  in  the  usual  form,  as  his  act  and 
deed,  which  was  to  be  void  if  all  the  creditors  did  not 
sign  it ;  this  was  held  to  be  a  delivery  as  an  escrow ;  and  ' 
as  all  the  creditors  had  not  signed  it,  void.     Johnttm.r, 
Baker  (d).     In   Wilson  v.  Balfour  (e),  '^  Bankers  having 
fraudulently  sold  out  stock  belonging  to  a  customer,  which 
stood  in  their  names,  and  applied  the  proceeds  to  their 

(a)  2  P.  Wms.  357.  (<0  4  B.  &  A.  440.  See  Hobm 

(Jb)  Dyer,  167.  v.  Love.    Ante,  vol.  v.,  56. 

(c)  Ante,  vol.  iii.,  278, 2  B.  &C.  (e)  2  Camp.  579. 
83. 
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own  use ;  while  they  remained  solvent  wrapped  up  certain  i826. 
bonds  belonging  to  them  in  an  envelope  inscribed  with 
the  customer's  name,  and  inclosing  a  memorandum^  stat- 
ing, that  they  had  deposited  the  bonds  with  him  as  a 
odlateral  security  for  his  stocky  which  they  promised  to 
replace.  This  parcel  they  in  fact  deposited  among  the 
securities  of  other  persons  who  dealt  with  them,  but  gave  no 
information  of  any  of  these  circumstances  to  the  customer, 
until  the  eve  of  their  bankruptcy,  when  they  sent  him  the 
parcel  with  the  bonds,  saying,  they  must  stop  payment 
next  morning.  It  was  held,  that  the  customer  could  not 
retain  the  bonds  against  the  assignees  of  the  bankers/' 
and  Lord  ^Ellenborough  said,  "  they  only  intended  to  de- 
liver the  bonds  to  the  defendant.  The  whole  rested  in 
intention.  The  possession  was  never  put  out  of  them- 
selves. Noble  was  no  agent  oT  the  defendant  for  the 
purpose  of  receiving  the  bonds.  The  defendant  was 
entirely  ignorant  of  the  transaction/'  So  here,  the  whole 
rested  in  intention.  The  possession  was  never  out  of 
Wynne.  No  agent  of  Garnons  received  the  deed  for  him. 
Gamons  was  entirely  ignorant  of  the  transaction.  Se- 
condly, the  delivery  of  the  deed  by  Wynne  to  his  sister, 
was  not  a  good  delivery.  Upon  the  evidence  the  probabi- 
lity is,  that  the  first  parcel  delivered  to  the  sister  did  not 
contain  this  deed;  but  if  it  did,  the  fact  of  Wynne's 
getting  it  back  from  her,  and  keeping  it  in  his  own  pos- 
session for  several  days,  without  any  resistance  or  remon- 
strance on  her  part,  is  conclusive  to  shew  that  the  sister 
was  merely  the  agent  of  her  brother,  and  that  both  par- 
ties understood  that  he  intended  to  reserve  to  himself  the 
power  and  control  over  the  parcel.  Wymie  afterwards 
delivered  it  to  his  sister  a  second  time,  but  then  nothing 
was  said  about  Garnons,  nor  was  it  directed  in  his  name : 
and  if  he  had  intended  the  deed  to  operate  in  his  lifetime, 
he  would  have  taken  the  easiest  and  most  effectual  means 
of  providing  that  it  should,  by  handing  it  himself  to 
Gamons,  which  he  had  constant  opportunities  of  doing. 

VOL.    VIII.  2    B 
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1826.         Instead  of  that,  he  reserves  a  power  and  control  over  the 

j)q£         deed ;  and  he  must,  therefore,  be  taken  to  have  employed 

V*  his  sister  as  his  own  agent,  and  not  as  the  a^ent  of  Gar*- 

Knight.  rm.        i  -i^  -ii 

nons.    The  jury  nave,  indeed,  negatived  the  reservation 

by  Wynne,  of  the  possession  and  control  over  the  deed ; 
but  their  verdict  is  not  warranted  by  the  evidence  in  that 
respect.  Third,  the  deed  is  void,  under  the  13  EUz.,  c.  6, 
against  creditors,  and  under  the  27  Eliz.,  c.  4,  against  the 
defendant  as  a  subsequent  purchaser ;  for  it  is  a  fraudu*- 
lent  deed  within  both  those  statutes.  It  was  a  secret 
appropriation  of  property  in  .favour  of  one  creditor  to  the 
prejudice  of  the  rest,  and  being  never  handed  over  to  any 
one  to  hold  for  Gamons,  but  remaining  within,  the  power 
and  control  of  the  grantor,  it  was  fraudulent.  At  least 
the  question  whether  it  was  or  was  not  a  fraud  upon  the 
other  creditors,  ought  to  have  been  left  to  the  jury,  which 
it  was  not.  It  was  quite  clear  that  Wynne  was  in  in- 
solvent circumstances  at  the  time  when  he  executed  the 
deed,  therefore  in  so  doing  he  committed  an  act  of 
bankruptcy ;  Hasseh  v.  Simpson  (a) ;  and  it  is  no  answer 
to  that  objection  to  say  that  he  did  it  for  a  valuable  coii«> 
sideration ;  Cadogan  v.  Kennett  (b). 

The  case  was  argued  at  the  sitting  in  Banc  after  last 
Hilary  term,  when  the  Court  took  time  for  consideration. 
Judgment  was  now  delivered  by 

Batley,  J.,  who  after  stating  the  nature  of  the  action, 
and  the  facts  of  the  case,  thus  proceeded.  My  brother 
Garrow,  who  tried  this  case,  left  two  questions  to  the 
jury  :  first,  whether  the  mortgage  was  duly  executed,  and 
second,  whether  the  delivery  to  the  sister  was  a  good  de* 
livery  :  and  he  explained  to  tliem,  that  if  the  delivery  was 
a  parting  with  the  possession,  and  of  the  power  and  con«- 
trol  over  the  deed,  for  the  benefit  of  Gamons,  for  the 
purpose  of  its  being  delivered  to  him,  either  in  Wytme^s 
lifetime,  or  after  his  death,  the  delivery  was  good;  but 
that,  if  it  was  delivered  only  for  safe  custody  for  Wynne, 

(a)  Doug.  89.  (6)  Cowp.  432. 
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and  subject  to  his  fature  control  and  disposition^  it  was         1B26. 
not  a  good  delivery,  and  they  ought  to  find  for  the  de-      ^"^^ 
fendant.     The  jury  found  for  the  plaintiff.    Their  opi-  v- 

nion,  therefore,  was,  that  Wynne  parted  with  the  posses- 
sion^ and  with  all  power  and  control  over  the  deed ;  and 
that  his  sister  held  it  for  Gamons,  free  from  the  control 
and  disposition  of  her  brother.  It  was  urged  in  argument, 
that  there  was  no  evidence  to  warrant  that  finding,  and  . 
that  the  conclusion  which  the  jury  had  drawn  had  no  pre- 
mises on  which  it  could  be  supported.  But,  is  this  objec- 
tion valid  ?  Why  did  Wynne  part  with  the  possession  to 
his  sister,  except  to  put  the  deed  out  of  his  own  control  ? 
Why  did  he  say  to  her,  when  delivering  the  first  parcel  to 
her,  **  It  belongs  to  GamonsT*  Did  he  not  mean  her  to 
understand  that  she  was  to  hold  the  parcel  for  Garnons* 
use  ?  And  though  she  did  return  the  parcel  to  her  bro- 
ther when  he  asked  for  it,  would  she  not  have  been  justi- 
fied if  she  had  refused  f  Might  she  not  have  said,  **  You 
told  me  it  belonged  to  Garnons,  and  I  can  part  with  it  to 
no  one  but  Garnons,  or  some  one  authorised  by  him  to 
receive  it  V  The  finding  of  the  jury,  therefore,  appears  to 
us  to  be  well  warranted  by  the  evidence,  and  then  there 
are  two  questions  upon  the  first  point ;  one,  whether,  when 
a  deed  is  duly  signed  and  sealed,  and  formally  delivered 
with  apt  words  of  delivery,  but  is  afterwards  re-delivered  to 
and  retained  by  the  party  executing  it,  that  re-delivery  and 
retention  will  obstruct  the  operation  of  the  deed  ;  the  other, 
whether  a  delivery  to  a  third  person  is  sufficient,  where  such 
delivery  puts  the  instrument  out  of  the  power  and  control  of 
the  party  who  executed  it,  though  such  third  person  does 
not  pass  the  deed  to  the  party  who  is  to  be  benefited  by  it, 
nntil  after  the  death  of  the  person  by  whom  it  was  executed. 
Upon  the  first  question,  whether  a  deed  will  operate  as 
a  deed,  though  it  is  never  parted  with  by  the  party  who 
executes  it,  there  are  many  authorities  to  shew  that  it  will. 
In  Barlow  v.  Heneage{a),  George  Heneage  executed  a 

(a)  Pwc.Ch.211. 
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1^26.        deed,  purporting  to  convey  an  estate  to  trustees,  that  they 
^^^^       might  receive  the  profits,  and  put  them  out  for  the  benefit 
V.  of  his  two  daughters,  he  giving  a  bond  to  the  trustees  cod- 

KMfHT.  ditioned  to  pay  them  1000/.,  in  trust  for  each  of  his  daugh- 
ters, on  a  certain  day :  but  he  kept  both  the  deed  and  the 
bond  in  his  own  possession,  and  received  the  profits  of  the 
estate  till  he  died.  By  his  will  he  noticed  the  bond,  and 
•  gave  legacies  to  his  daughters  in  full  satisfaction  of  it; 
but  the  daughters  elected  to  have  the  benefit  of  the  deed 
and  the  bond,  and  filed  a  bill  in  equity  accordingly.  It 
was  argued,  that  the  deed  and  bond  being  voluntary,  and 
always  kept  by  the  father  in  his  own  hands,  were  to  be 
taken  as  a  cautionary  provision  only ;  but  Lord  Keeper 
Wright  said,  "  these  were  the  father's  deeds,  and  he  coukl 
not  derogate  from  them ;"  and  the  parties  having  agreed 
to  set  the  maintenance  of  the  daughters  against  the  profits 
received  by  the  father,  the  decree  was,  that  interest  was  to 
be  paid  on  the  bond,  from  the  date  of  the  condition.  In 
Clavering  v.  Clavering  (a).  Sir  James  Clavering  settled  an 
estate  upon  one  son  in  1684,  and  upon  another  son  in 
1690 ;  the  same  estate  in  both  instances.  He  pever  deli-, 
vered  or  made  known  the  settlement  of  1684  to  any  person, 
but  kept  it  in  his  own  power,  and  it  was  found  ader  his 
death  among  his  waste  papers.  A  bill  was  filed  under  the 
settlement  of  1690,  for  relief  against  the  settlement  of 
1684 ;  and  Lord  Keeper  Wright  held  that  the  relief  coul4 
not  be  granted ;  observing,  that  though  the  settlement  o( 
1684  was  always  in  the  custody  and  power  of  Sir  Juiyie^, 
that  did  not  give  him  power  to  resume  the  estate  :  and  he. 
dismissed  the  bill.  In  Lady  Allison's  case,  cited  by  Lonl 
Keeper  Wright,  a  father,  having  had  difierences  with  his 
son,  executed  a  deed,  giving  to  his  wife  an  addition  to  her 
jointure  of  100/.  a  year;  he  kept  the  settlement  in  his  own 
power,  and  on  being  afterwards  reconciled  to  his  son,  he 
cancelled  it.  The  wife  found  the  deed  after  his  death,  and 
on  trial  at  law,  the  deed  was  proved  to  have  been,  exfi^ 
euted,  and  was  held  good,  though  cancelled,  and  the  son 

(a)  Prec.  Ch.  235.  2  Vera.  273.  1  Bro.  P.  C.  112. 
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having  filed  a  bill  in  equity  for  relief  against  the  deed,  ^®^^' 

Lord  Somers  dismissed  the  bill.    In  Naldredv.  Gilham(a),         dqe 
Mrs.   Naldred,  in  1707,  executed  a  deed,  by  which  she 
tovenanted  to  stand  seised  to  the  use  of  herself,  remainder 
to  a  child,  then  three  years  old,  her  nephew,  in  fee.     She 
kept  the   deed  in   her  own    possession,  and   afterwards 
burned  it,  and  made  a  new  settlement.      A  copy  of  the 
first  deed  having  been,  surreptitiously,  obtained  before  it 
was  burned,  a  bill  was  filed  to  establish  the  copy,  and  to 
hieive  the  second  settlement  delivered  up ;  and  Sir  Joseph 
Jekyll  with  great  clearness  determined  in  favour  of  the 
plaintiff,  and  granted  a  perpetual  injunction  against  the 
defendant,   who  claimed    under    the   second   settlement. 
Lord  Chancellor  Parker  reversed  that  decree  :  not  on  the 
ground  that  the  deed  was  not  well  executed,  or  not  bind- 
ing  because  Mrs.  Naldred  had  kept  it  in  her  own  posses- 
sion; but  on  the  ground  that  it  was  plain  that  she  intended 
to  keep  the  estate  in  her  own  power ;  that  she  designed 
that  there  should  be  a  power  of  revocation  in  the  deed ; 
that  she  thought  that  while  she  had  the  deed  in  her  cus- 
tody, she  had  the  estate  at  her  command ;  and  that  she 
had  been  imposed  upon  by  the  deed  havmg  been  made  an 
absolute  conveyance,  which  was  unreasonable,  when  it 
ought  to  have  contained  a  power  of  revocation ;  and  be- 
cause the  plaintiff,  if  he  had  any  title,  had  it  at  law,  and 
could  not  seek  relief  in  a  court  of  equity.     Lord  Parker's 
decision,  therefore,  is  consistent  with  the  position,  that  a 
deed  in  general  may  be  valid,  though  it  remains  under  the 
control  of  the  party  who  executed  it;     and  so  it  was 
clearly  considered  in  Houghton  v.  Boughton  (6).      In  that 
case,  a  voluntary  deed  had  been  made  without  a  power  of 
revocation,  and  the  maker  kept  it  by  him;    and   Lord 
Hardvncke  considered  it  as  valid,  and  acted  upon  it ;  and 
he  distinguished  that  case  from  Naldred  v.  Gilham,  which 
he  said  was  not  applicable  to  every  case,  but  depended  on 
its.  own  peculiar  circumstances :  and  he  described  Lord 
Macclesfield  as  having  stated,  as  the  ground  of  his  decree, 

(a)  1  P.  Wms.  577.  (6)  1  Atk.  625. 
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1826.  tbat  he  would  not  establish  a  copy  sorreptitioualjr  obtained, 
but  would  leave  the  paxty  to  his  remedy  at  law  ;  and  that 
the  keeping  the  deed,  of  which  there  were  two  parts,  im- 
plied an  intention  of  revoking,  or  rather  of  reserving  a 
power  to  revoke.  On  these  authorities  it  seems  to  us, 
that  where  an  instrument  is  formally  sealed  and  ddivered, 
and  there  is  nothing  to  qualify  the  delivery,  except  the 
keeping  the  deed  in  the  hands  of  the  executing  party,  and 
'  nothing  to  shew  that  he  did  not  intend  it  to  operate  imme- 
diately ;  it  is  a  valid  and  effectual  deed,  and  delivery  to 
the  party  who  is  to  take  under  it,  or  to  any  person  for  his 
use,  is  not  essentiaL 

But,  assuming  this  point  to  be  doubtful,  can  there  be 
any  question  that  a  delivery  to  a  third  person,  for  the  use 
of  the  party  in  whose  favour  it  is  made,  where  the  grantor 
parts  with  all  control  over  the  deed,  makes  the  deed 
effectual  from  the  instant  of  such  delivery  ?  The  law  will 
presume,  if  nothing  appears  to  the  contrary,  that  a  man 
will  accept  what  is  for  his  benefit ;  that  was  laid  dojmx  as 
a  rule  by  Lord  Ellenboroughf  in  Stirling  v.  Vaughau  (a) ; 
and  in  this  case  there  was  strong  ground  for  presuming 
Gamom*  assent,  for  there  was  his  declaration  that  he  re- 
Ued  and  expected  that  Wynne  would  provide  him  security 
for  his  money,  and  Wynne  had  given  an  answer  imp^Hrting 
that  he  would.  Shepherd,  in  his  Touchstone,  who  is. par- 
ticularly strict  in  requiring  that  the  deed  should  pass  from 
the  possession  of  the  grantor,  and,  indeed,  more  strict  thaa 
the  cases  I  have  quoted  imply  to  be  necessary,  lays  it 
down,  that  delivery  to  the  grantee  shall  be  sufficient,  or  to 
any  one  he  has  authorised  to  receive  it,  or  to  a  stranger  for 
his  use  and  on  his  behalf  (6) ;  and  2  Roll.  Abr.  (k.)  24. 
PL  7,  Taw  V.  Bury  (c),  Alford  v.  Lea  (d),  and  Butler  and 
Baker^B  case(e),  are  clear  authorities  to  shew,  that  if  thers 
is  a  delivery  to  a  stranger,  for  the  use  and  on  the  behalf  of 
the  grantee,  the  deed  will  operate  instanter,  and  its  opera- 

(a)ll  East,  623.  (d)  2  Leon.  111.    Cro.£ljz.54. 

(*) Shep.  Touch.  57.  (e)  3  Rep.  26  b. 

(c)  Dyer,  167|  b.  1.  Andeis.  4. 
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tion  will  not  be  postponed  until  it  is  delivered  over  to,  or  i826. 
accepted  by  the  grantee.  The  passage  in  2  Roll.  Abr,,  is 
this : — **  If  a  man  make  an  obligation  to  L,  and  deliver  it 
to  B.,  if  /.get  the  obligation,  he  shall  have  action  upon 
it,  for  it  shall  be  intended  that  B.  took  the  deed  for  him 
as  his  servant.  3  H.,  6,  27.'^  The  point  is  put  arguendo 
by  Paston,  Serjt.  in  3  H.  6,  and  he  adds,  *'  for  a  servant 
may  do  what  is  for  his  master^s  advantage,  what  is  to  his 
disadvantage,  not.''  In  Taw  v.  Bury^  an  executor  sued  upon 
a  bond ;  the  defendant  pleaded  that  he  caused  the  bond  to  be' 
written,  sealed,  and  delivered,  to  one  B.  C,  to  deliver  it  to 
the  testator  as  his,  the  defendant's,  deed ;  that  B.  C  offered 
to  deliver  it  to  the  testator  as  the  defendant's  deed>  but  the 
testator  refosed  to  accept  it  as  such ;  whereupon,  B.  C. 
left  it  with  the  testator- as  his  schedule,  and  not  as  the  de- 
^dant's  deed,  and  so,  non  est  factum.  On  demurrer  on  this 
and  on  another  ground.  It  was  held  by  Sir  H.  Brown  and 
l^tTf  J.,  that,  first,  by  the  delivery  of  the  deed  to  B.  C^ 
without  speaking  of  it  as  the  defendant's  deed,  the  deed 
was  good,  and  was  in  law  the  deed  of  the  defendant 
before  any  delivery  over  to  the  testator,  and  then  the  tes- 
tator's refusal  could  not  undo  it  as  the  defendant's  deed 
firom  the  beginning ;  and  judgment  was  given  for  the  plain* 
tiff,  **  Very  much,"  says  Dyer^  '*  against  the  opinion  of  Sir 
A.  Brown,  but  others  of  the  King's  Bench  agreed  with 
that  judgment.  But  the  judgment  was  reversed  in  the 
King's  Bench,  in  Hilary ,  3  Eliz.,  but  that  was  for  discon- 
tinuance in  the  pleadings,  and  not  for  matter  of  law." 
Sir  A.  Brown* B  doubt  might  be  grounded  on  this :  that  the 
delivery  to  B.  C.  was  conditional,  if  the  testator  would 
accept  it ;  and  if  so,  it  would  not  invalidate  the  position, 
which  alone  is  material  here,  that  an  unconditional  delivery 
to  a  stranger  for  the  benefit  of  the  grantee,  will  enure  im-^ ' 
mediately  to  the  benefit  of  the  grantee,  and  will  make  the 
deed  a  perfect  deed,  without  any  concurrence  by  the  gran* 
tee.  This  is  further  proved  by  the  case  of  Alfordy.  Lea, 
That  was  debt  on  an  arbitration  bond.    The  award  directed, 
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that  before  the  feast  of  St.  Peter,  both  parties  should 

release  to  each  other  all  actiotis.    The  defendant  executed 

,,  ^*  a  release  on  the  eve  of  the  feasL  and  delivered  it  over  to  jB» 

Knight. 

for  the  use  of  the  plaintiff;  but  the  plaintiff  did  not  know 
of  it  till  after  the  feast,  and  then  he  disagreed  to  it.  Now. 
that  would  not  be  a  performance  of  the  condition,  unless 
there  was  a  good  delivery  before  the  time  limited  by  the 
award  for  making  that  delivery ;  and  before  that  time  it. 
did  not  reach  the  possession  or  knowledge  of  the  party  in 
whose  favour  it  was  made.  Whether  this  was  a  perform- 
ance of  the  tsondition,  was  the  question.  It  was  argued 
that  it  was  not,  for  the  release  took  no  effect  until  the 
agreement  of  the  releasee.  It  was  answered,  it  was  imme- 
diately a  release,  and  the  defendant  could  not  plead  non 
est  factum,  or  countermand  it,  and  the  plaintiff  might 
agree  to  it  when  he  pleased.  It  was  adjudged  to  be  a  good 
performance  of  the  condition,  no  place  being  appointed  for 
the  delivery,  and  the  defendant  might  not  be  able  to-  find 
the  plaintiff,  and  they  relied  on  Taw*s  case.  This,  theror 
fore,  was  a  confirmation  at  the  distance  of  28  years,  of 
the  case  of  Taw  v.  Bury,  and  it  was  again  confirmed,  at  a 
still  later  period,  in  Butler  and  Baker's  case.  Lord  Coke 
there  puts  the  point  very  clearly,  thus  : — ''  If  A.  makes  an 
obligation  to  B.,  and  delivers  it  to  C,  to  the  use  of  jB., 
this  is  the  deed  of  A.  presently ;  but  if  C.  offers  it  to  jB., 
there  B,  may  refuse  it  in  pais,  and  thereby  the  obligation 
will  lose  its  force,  (but  perhaps  in  such  case  A.,  in  an 
action,  brought  on  this  obligation,  cannot  plead  non  est. 
factum,  because  it  was  once  his  deed);  and  therewith, 
agrees  Taw*s  case.  The  same  law  of  a  gift  of  goods  and 
chattels,  if  the  deed  be  delivered  to  the  use  of  the  donee, 
the  goods  and  chattels  are  in  the  donee  presently,  before 
notice  or  agreement ;  but  the  donee  may  make  refusal  in 
pods,  and  by  that,  the  property  and  interest  will  be  devested, 
and  such  disagreement  need  not  to  be  in  a  court  of  record. 
Note,  reader,  by  this  resolution  you  will  not  be  drawn  to 
error  by  certain  opinions  delivered  by  the  way ;  without 
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premeditation,  in  7  £.  4,  7,  a.  b,  and  19  b.,  8  £.,  4,  29  a, 
8  H.  7,  13,  39  H.  6,  44  b,  and  other  books  obiter."      The 
same  doctrine  will  be  found  in  Bro.  Abr.  tit.  Done  et  Re- 
mainder,  pi.  29,  8  Vin.  Abr.  488,  and  Watikford  v.  Wank- 
ford  (a).    Upon  these  authorities  we  are  of  opinion  that  the 
delivery  of  this  deed  by  Wynne,  and  putting  it  in  the  posses- 
sion of  his  sister,  made  it  a  good  and  perfect  deed,  at  least 
from  the  moment  when  it  was  put  into  the  sister's  possession. 
The  remaining  question  is  this: — ^Whether  the   deed 
must  be  considered  void,  as  against  creditors,  under  the 
13  Eliz.,  c.  6,  or  as  against  the  defendant  as  a  purchaser, 
under  the  27  Eliz.,  c.  42.  As  to  creditors,  there  was  no  proof 
of  outstanding  debts  at  the  trial ;  nor  any  proof  of  there 
being  any  creditor  except  the  defendant,  who  may  be  re- 
garded in  the  double  character  of  creditor  and  purchaser. 
The  facts  in  evidence  as  to  him,  were  these  : — that  in  May 
or  June,  1820,  Wynne  delivered  to  his  son  a  bond  and  mort- 
gage for  the  defendant,  and  title  deeds,  which  title  deeds^ 
and  mortgage,  related  to  the  same  premises  to  which  Gar^ 
rums*  mortgage  related.    What  the  nature  of  the  defend- 
ant's debt  was  did  not  appear,  nor  what  was  the  consider- 
ation for  the  bond  and  mortgage.    Whether  any  money 
was  advanced  when  the  bond  and  mortgage  were  given,  or 
whether  they  were  for  a  pre-existing  debt ;  whether  they 
were  obtained  by  pressure  on  the  part  of  the  defendant, 
or  .given  voluntarily  and  of  his  own  motion  by  Wynne: 
are  points  upon  which  there  is  no  proof.     Under  such  cir- 
cumstances, we  cannot  say  that  the  defendant  has  made 
out  a  case  to  entitle  him  to  treat  Garnons*  mortgage  as  void 
under  either  of  the  statutes.    If  he  should  hereafter  be 
able  to  shew,  that,  as  mortgagee,  he  was  entitled  to  a  pre- 
ference, he  will  be  at  liberty  to  do  so,  and  this  judgment 
will  not  operate  as  any  bar  to  his  claim.     For  these  reasons, 
we  are  of  opinion  that  the  rule  for  a  new  trial  ought  to  be 

discharged. 

Rule  discharged. 

(a)  1  Salk.  299,  301,  per  Gould,  J. 
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m    J         Burnett  and  others.  Executors  of  Sir  Robert  Bur- 

iAurfaayy 

UtJwM.  NETT,  r.  Lynch. 

In  an  action  QaSE.    The  declaration  stated  that  plaintiffs,  as  execu- 

by  lessee  *^  . 

against  assig-    tors  of  Sir  R.  Burnett,  before  the  making  of  the  assign- 

if^e  defaad!^'  ment,  and  also,  before  the  committing  of  the  grievances 
ant  produces  thereinafter  mentioned^  to  wit,  on.  Sic,  at,  8cc.,  were  law- 
unnecessary  to  ^Uy  possessed  for  the  residue  of  a  certain  term,  whereof 
prove  the  due  ^(^  ^^  ^yj^  q(  making  such  assignment  seven  yeftrs  were 

execution  of  ity  .  .  .  i     -i 

where  the  Quexpired,  of  and  m  certain  premises,  witn^  the  appurte- 
pw^dUh^ue  ^'"^^^^  together  with  the  nse  of  certain  household  goods, 

execution  of     furniture,  fixtures,  and  other  things,  mentioned  in  a  sche- 

the  counter-       ,,  .  .  ,.  'jx  rj- 

p^^  dule  or  inventory,  annexed  to  an  indenture  of  demise  or 

Case  (not     lease  thereof,  made  to  Sir  Robert  Burnett .  by  O.  P.  JMcy- 

covenanx),  lies  . 

by  the  assign-  rick^  Esq;,  befuing  date  the  30th  August ^  1804,  under  and 

or,  against  the  gubject  to  certain  rents  and  certain  covenants  therein  con- 
assignee  of  •' 

a  lease,  as-  tained  by  Sir  Robert  Burnett,  his  executors,  administraton 

po£  upon  his  *^^  assigns  to  be  performed.     Of  such  covenants;  the  fol- 

impiiedduQr  lowing  were  set  out  in  the  declaration : — "To  paint  the 

coJ^ants  in  outside  woodwork  of  the  house,  and  the  iron  railing,  &c., 

1^®  ^"f^^  V  o^^  ^^  every  five  years,  to  repair  during  the  term,  and  to 

the  assiffnor  yield  up  the  premises  sufficiently  repaired,  at  the  expira- 

simimeS^  **"  ^^°  ^^  ^^  term,  and  to  keep  in  proper  order  and  c<mi- 
Duted  with  all  dition,  the  garden  and  gravel  walks,  preserve  the  fruit 
And  al-  '  tieeiA  therein,  and  to  replace  such  shrubs  and  fruit  trees  as 
though  01-        might  die  or  decay,  with  others  of  an  equally  good  or 

twmpnt might    ,  _•;  ,«,  .,  ii 

lie,  case  was  better  sort,  and  at  the  end  of  the  said  term,  leave  the  ^ar-' 
^e  better  ^  ^  j^j^  ^ jjg  properly  planted*  with  fruit  trees,  and  the 
for  the  injury  kitchen  garden  ground  properly  planted  with  vegetables 
Sie  assimo/in  "*^  roots."  The  declaration  then  averred,  that  of  these 
consequence  covenants  the  defendant  had  notice,  and  then  went  on  16 
nee's  breaches  Btate,  that  plaintiffs  being  so  possessed  of  the  demised 
of  covenant,      premises,  afterwards,  and  before  the  committing  of  the 

grievances  by  the  defendant,  as  thereinafter  mentioned,  to 
wit,  cMi  the  day  and  year  last  aforesaid,  at,  &c.,  at  the 


Burnett 
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request  of  the  defendant,  all  the  estate  and  interest  of  the         i82a. 
plaintiffs,  of  and  in  the  demised  premises  with  the  appur- 
tenances,  was  duly  assigned  to  the  defendant,  to  hold  to  v. 

him,  his  executors,  administrators  and  assigns,  from  the  ^^J^c^B' 
29th  September,  1817,  for  the  residue  of  the  term  by  the 
indenture  demised  as  aforesaid,  under  and  subject  to  the 
payment  of  the  rents  thereby  reserved,  and  to  the  perform- 
ance of  the  covenants  therein  contained  on  the  part  and 
behalf  of  the  said  Sir  Robert  Burnett,  since  deceased,  his 
executors,  administrators  and  assigns,  from  the  said  29th 
day  of  September,  1817,  to  be  performed  and  kept.  By 
virtue  of  which  assignment,  the  defendant  entered  into 
and  upon  the  said  demised  premises,  and  was  possessed 
thereof  for  the  residue  of  the  term,  so  to  the  said  Sir 
Robert  Burnett  demised,  and  continued  so  possessed 
thenceforth,  for  a  long  space  of  time,  to  wit,  unto  the  end 
and  expiration  of  the  term  so  demised  as  aforesaid,  to  wit, 
at,  8cc.,  whereupon  it  then  and  there  became  and  was  the 
duty  of  the  defendant,  as  such  assignee  of  the  demised 
premises,  from  the  29th  day  of  September,  1817,  to  per- 
form all  and  singular  the  rents  and  covenants  in  the  said 
indenture  contained,  for  and  during  so  much  of  the  resi- 
due of  the  term  as  he,  the  defendant,  should  remain  pos- 
sessed of  the  demised  premises  as  such  assignee  as  afore- 
said ;  nevertheless,  the  plaintiffs  say,  that  the  defendant^ 
not  regarding  his  said  duty  in  that  behalf,  but  contriving 
and  intending  to  injure  the  plaintiffs  in  this  behalf,  did 
not,  nor  would  after  he  became  possessed  of  the  said 
demised  premises,  and  after  the  said  29th  September,  1817, 
during  the  time  he  remained  and  continued  possessed  of 
the  said  demised  premises,  as  such  assignee  thereof,  at  his 
own  cost  and  charges,  in  a  good  and  effectual  manner, 
once  in  every  five  years  of  the  said  residue  qf  the  said 
term,  paint  all  the  wood-work  of  the  outside  of  the  said 
mansion-house,  and  offices,  &c.,  but  on  the  contrary 
thereof,  suffered  the  premises  to  be  out  of  repair,  whilst 
he  was  assignee,  and  so  to  continue  for  a  long  space  of 
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time,  to  wit,  until,  and  at  the  end  and  termination  of  the 
demised  term.     By  reason  whereof,  and  of  the  said  several 
breaches  of  covenant,  the  said  O.  P.  Meyrick  in  Hilary 
term,  in  the  fifth  year  of  the  reign  of  our  Lord  the  noW 
king,  in  the  court  of  King's  Bench,  at,  &c.,  impleaded 
the  plaintiffs  as  such  executors  in  a  plea  of  breach  of  co- 
venant, for  the  damages  sustained  on  occasion  of  such 
several  breaches  of  covenant  as  aforesaid ;  and  such  pro- 
ceedings were  thereupon  afterwards  had  in  the  said  action, 
that  in  Easter  term,  in  the  sixth  year  of  the  reign  of  our 
Lord  the  now  king,  it  was  by  the  said  court  considered 
that  the  said  O.  P.  Meyrick  should  recover,  and  the  said 
O.   P.  Meyrick  recovered  against  the  plaintiffs  as  such 
executors,  1,165/.  for  his  damages,  as  well  by  reason  of  the 
said  several  breaches  of  covenant,  as  for  his  costs  and 
charges  about  his  suit,  in  that  behalf   expended.     By 
means  of  all  which  said  several  premises,  the  plaintiffs  as 
such  executors,  were  forced  and  obliged  to  pay,  and  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  did  actually  pay  the 
said  sum  of  1,165/.  so  recovered  against  them  as  such 
executors,  and  were  necessarily  put  to  and  incurred  certain 
costs  and  charges,  amounting  to  600/.,  in  and  about  their 
defence  in  the  said  action,  to  wit,  at,  &c.,  to  plaintifis' 
damage,  as  such  executors,  as  aforesaid,  of  2,000/.    Plea, 
not  guilty,  and  issue  thereon.    At  the  trial,  before  Best, 
C.  J.,  at  the  last  summer  assizes  for  the  county  of  Surrey, 
the  plaintiffs  set  out  by  proving  that  the  original  lease 
granted  by  Mr.  Meyrick  to  Sir  R.  Burnett,  had  been 
delivered  to  the  defendant.      They  next  produced  the 
counterpart,  and  proved  the  due  execution  of  it,  by  calling 
the  subscribing  witness.    The  original  lease  was  then  put 
in  by  the  defendant's  counsel,  it  having  been  produced  by 
the  attorney  of  a  Mr.  Daniel,  to  whom  it  had  been  as- 
signed by  the  defendant,  by  a  deed  reciting  the  lease. 
The  plaintiffs'  counsel  then  proposed  to  read  the  original 
lease,  without  calling  the  subscribing  witness,  which  was 
objected  to  on  the  other  side,  on  the  authority  of  Gordon 
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V.'  Secretan  (a) ;  but  the  learned  Judge  was  of  opinion^ 
that,  as  the  lease  came  out  of  the  hands  of  a  person  to 
whom  the  defendant  himself  had  assigned  it,  that  was 
sufficient  to  dispense  with  the  necessity  of  proving  its  due 
execution;  and  accordingly  the  lease  was  read  in  evi- 
dence. It  further  appeared,  that  on  the  6th  September, 
1817,  the  plaintiffs,  as  executors  of  Sir  R.  Burnett,  had, 
by  deed-poll,  assigned  the  lease  to  the  defendant,  subject 
to  the  payment  of  the  rent  reserved,  and  the  performance 
of  the  covenants  contained  in  the  lease;  that  the  de- 
fendant assigned  his  interest  in  the  lease  to  Mr.  Daniel, 
on  the  28th  September ,  1824,  only  two  days  before  the 
term  expired  ;  and  that  Daniel  had  been  let  into  posses- 
ion of  the  premises  in  1819^  and  continued  in  possession 
till  the  term  expired.  Upon  this  evidence  it  was  objected, 
that  the  plaintiffs  had  failed  in  proving  the  most  material 
allegation  in  the  declaration,  namely,  **  that  the  defendant 
continued  possessed  of  the  demised  premises,  until  the 
end  and  expiration  of  the  term ;''  and  that  unless  such 
averment  was  strictly  proved,  the  plaintiffs  could  not 
recover  in  this  form  of  action,  which  was  case,  and  not  co- 
venant. The  learned  Judge,  however,  overruled  the  ob- 
jection ;  and  upon  proof  of  the  damages  sustained,  a  ver- 
dict was  found  for  the  plaintiffs,  damages  1 ,350/. 

Taddify  Seijt.,  in  Michaelmas  term  last,  obtained  &  rule 
nisi,  either  for  a  new  trial,  or  to  arrest  the  judgment,  on 
two  grounds,  first,  that  the  lease  had  not  been  duly 
proved ;  and  second,  that  supposing  the  defendant  liable 
at  all,  the  form  of  action  had  been  misconceived,  inas- 
much as  it  ought  to  have  been  either  covenant  or  assump- 
sit, and  not  case  (6). 

Marryat,  Barnewall,  and  Starr,  now  shewed  cause. 
This  being  an  action  by  the  executors  of  the  original  lessee 

(o)  8  T.  R.  548. 

(6)  The  objpction  as  to  the  variance  which  was  taken  at  the  trial,  was 
renewed,  on  moving  for  a  new  trial,  but  overruled  by  the  Court. 
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against  the  assignee  of  the  term,  the  first  question  is, 
whether  the  lease  to  the  testator  was  well  proved  at  the 
trial.     It  is  submitted,  that,  as  against  this  defendant, 
proof  of  the  due  execution  of  the  counterpart  of  the  lease 
was  quite  sufficient,  it  appearing  in  evidence  that  the 
original  was  assigned  to  the  defendant.     But,  beside  this, 
as  the  original  came  out  of  the  hands  of  the  defendant,  or 
of  a  person  over  whom  he  had  control,  and  who  derived  a 
beneficial  interest  from  him,  proof  of  the  execution  of  it 
became  quite  unnecessary.     It  is  an  established  principle, 
that  where  an  instrument  is  produced  by  a  person  who 
derives  a  beneficial  interest  under  it,  proof  of  its  execution 
is  dispensed  with.    The  cases  o(  Pearce  v.  Hooper  {a)^ 
and  Orr  v.  ilforrtce  (6),  are  clear  authorities  upon  this 
point.     But  it  is  incompetent  to  the  defendant  to  dispute 
the  due  execution  of  this  lease,  inasmuch  as  in  his  deed  of 
assignment  to  Daniel  he  has  recited  it,  which  is  a  decisive 
aduiowledgment  that  it  was  duly  executed ;  Burleigh  v. 
8W>b$  (c),  Ford  v.  Gray  (d).  Doe  v.  Davis  (e).    It  being 
clear,  therefore,  that  the  ground  suggested  for  a  new 
trial  has  failed,  the  question  is,  whether  the  motion  in 
arrest  of  judgment  is  tenable.    That  resolves  itself  into 
the  question,  whether  the  plaintiffs  are  entitled  to  main- 
tain an  aetion  on  the  case,  for  damages  sustained  under 
the  circumstances  disclosed  in  the  declaration.     Now  it  is 
clear,  that  an  action  of  covenant  would  not  lie,  because 
the  defendant  had  not  become  bound  by  the  deed  of  as- 
signment to  observe  the  covenants  contained  in  the  ori- 
ginal lease.     Co..Litt.  363  b.     Fitzh.  N.  B.  145.     Com. 
Dig.  Covenant  [A.  1].     Brett  y.  Cumberland  (^f).    Then 
would  assumpsit  lie  ?  for  it  will  be  contended  on  the  other 
side,  that  this  action  should  have  been  framed  either  in 
covenant  or  assumpsit.      It  is  very  immaterial  to  the 
plaintiffs  whether  assumpsit  will  or  will  not  lie,  because 

(a)  3  Taunt.  60.  (c)  5  T.  R.  465. 

Ih)  2  J.  B.  Moore,  513.    3  B.  {d)  1  Salk.  285. 

&  B.  139.     See  Gow.  N.  P.  C.  (f)  7  East,  363. 

26.  (f)  Cro.  Jac.  521. 


TRINITY    TERM,    SEVENTH    GEO.  IV  373 

the  most  proper. form  of  action  is  case.  That  such  an  132^. 
action  is  maintainable  cannot  be  disputed ;  it  is  founded 
upon  the  principles  of  common  law  and  common  sense. 
Here  the  defendant  has  accepted  the  lease  upon  the  terms 
of  performing  the  covenants  therein  contained,  and  having 
wrongfully  neglected  to  perform  them,  and  the  plaintifis 
having  become  damnified  by  his  laches,  they  have  a  clear 
right  of  action  against  him,  upon  his  implied  promise  to 
perform  the  duty  thus  imposed  upon  him.  The  declara- 
tion, in  this  case,  is  founded  on  a  legal  duty,  which  the 
common  law  will  imply,  without  any  express  agreement; 
and  the  case  of  Staines  v.  Morris  (a),  is  an  authority  to 
shew,  that  this  defendant,  as  assignee,  must  be  considered- 
as  having  taken  the  premises,  subject  to  the  performance 
of  the  covenants  contained  in  the. original  lease.  It  is 
dear  that  the  defendant  is  liable  in  some  form  of  action ; 
and  that  which  is  most  suitable  to  the  circumstances  here 
disclosed,  is  a  special  action  on  the  case,  founded  upon 
the  defendant's  common  law  liability  for  an  implied  breach 
of  duty.  i^ 

Taddy,  Seijt.,  and  Piatt,  contril.  First,  as  to  the  motion 
for  a  new  trial,  it  is  submitted  that  the  subscribing  vntness 
ought  to  have  been  called  to  prove  the  due  execution  of 
the  lease,  inasmuch  as  the  defendant's  interest  under  it  had 
ceased  at  the  time  the  cause  of  action  accrued.  The  lease 
did  not  come  out  of  the  defendant's  hands,  but  out  of  the 
hands  of  a  third  person  over  whom  the  defendant  had  no 
control,  and  therefore,  as  this  is  a  case  vnthin  the  general 
rule,  the  subscribing  witness  ought  to  have  been  called  ; 
Pearce  v.  Hooper  (b) ;  Orr  v.  Morrice  (c).  Secondly,  as 
to  the  motion  in  arrrest  of  judgment;  this  action  ought 
to  have  been  framed  either  in  covenant  or  assumpsit,  and 
not  in  case.  It  seems  clear  that  case  is  not  the  proper 
form  of  action,  because,  here  the  plainti£fs  have  no  interest 

(a)  1  Ves.  &  Beames,  8.       (6)  3  Taunt.  60.        (c)  3  B.  fie  B.  139. 
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1826.  whatever  which  entitles  them  to  maintain  such  an  action 
against  the  defendant  for  waste.  There  is  no  duty  which 
the  defendant  owed  to  the  plaintiffs,  inasmuch  as  they  had 
parted  with  the  whole  of  their  interest  by  assignment,  and 
therefore  case  will  not  lie.  It  is  true  that  an  action 
on  the  case  in  the  nature  of  waste  might  lie  by  the  owner 
of  the  inheritance,  upon  which  principle  the  case  of 
Kinlyside  v.  Thornton  (a)  w€ls  decided ;  but  not  in  thiis 
instance,  where  the  plaintiffis  have  assigned  all  their  inter- 
est. [Bayley,  J.  Suppose  the  plaintiffs,  after  the  assign- 
ment, had  been  forced  by  the  lessor  to  pay  the  rent,  might 
they  not  have  brought  an  action  on  the  case  against  the 
defendant,  alleging  in  their  declaration  that  it  became  and 
was  the  duty  of  the  defendant,  to  pay  the  rent  from  time 
'  to  time,  but  that  he  neglected  his  duty  in  that  respect? 
Would  not  such  an  action  lie,  on  account  of  the  personal 
injury  to  the  plaintiffs,  although  the  reversion  remained  in 
another  ?]  Here  there  is  no  duty  owing  by  the  defendant 
to  the  plaintiffs,  because  all  privity  between  him  and  them 
has  ceased.  In  order  to  make  the  defendant  liable  to  the 
plaintifis,  there  ought  to  have  been  an  express  agreement, 
such  as  a  bond  of  indemnity  for  any  neglect  to  perform  the 
covenants  in  the  lease ;  but  in  the  absence  of  any  such 
agreement,  this  form  of  action  does  not  lie.  [^oyfey,  J., 
If  I  lend  a  man  a  horse,  there  is  a  duty  imposed  upon  him 
to  return  it,  and  may  I  not  have  an  action  on  the  case  if 
he  n^lects  to  return  it  ?]  There  can  be  no  duty  owing 
from  the  assignee  to  the  assignor  of  a  lease,  but  what 
arises  upon  the  agreement  between  the  parties ;  and  here 
there  is  none.  In  Jones  v.  Hill  (6),  it  was  held  that  an 
action  on  the  case  for  permissive  waste  is  not  maintainable 
against  a  tenant  for  years,  if  he  holds  under  an  express 
contract  or  covenant  to  repair.  Then  the  action  here 
ought  to  have  been  either  In  covenant  or  assumpsit.  First, 
in  covenant,  because  the  lease  wais  assigned  to  the  defend- 
ant by  deed,  and  the  defendant  having  taken  possession  of 
(a) 2 Sir W. Blackstone,  111.     (6) 7  Taunt.  391, 1  J. B.  Moore,  100. 
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the  premises,  he  is  by  implication  of  law  bound  to  per- 
form  the  covenants  in  the  original  lease.  Roll  Abr.  616, 
Co.  Litt.  231  a^  Dj/er,  198.  Second,  assuming  covenant 
not  to  lie,  then  assumpsit  is  the  proper  form  of  action,  in- 
asmuch as  by  entering  into  the  beneficial  enjoyment  of 
the  premises  by  virtue  of  the  assignment,  a  promise  may  be 
implied  on  the  part  of  the  defendant  to  perform  the  cove- 
nants in  the  lease,  and  so  to  render  himself  liable  to  an 
action  on  the  case  ex  contractu,  and  not  ex  delicto,  the 
form  here  adopted. 

Abbott,  C.  J. — I  am  of  opinion  that  the  rule  nisi 
obtained  in  this  case  must  be  discharged.  First,  as  to 
a  new  trial,  the  ground  of  that  application  was,  that 
although  the  lease  made  to  the  testator  was  produced  either 
by  the  defendant  or  by  a  person  claiming  under  him,  it 
could  not  be  read  without  calling  the  subscribing  witness 
to  prove  the  execution  of  it ;  but  I  am  of  opinion,  that  as 
against'the  present  defendant,  it  was  unnecessary,  both  with 
reference  to  the  subject-matter  of  the  lease,  and  with  refer- 
ence to  the  parties  to  call  that  witness.  It  was  proved  at  the 
trial,  that  the  plaintiffs'  testator  had  executed  a  lease,  and 
Uiat  the  plaintiffs'  executors  had  assigned  that  lease  to  the 
defendant  Lynch,  and  that  the  defendant  Lynch,  had 
executed  a  deed  assigning  that  lease  to  Daniel^  which 
deed  so  executed  by  Lynch,  recited  the  lease  originally 
granted  to  the  testator.  That  recital  was,  as  it  appears  to 
me,  as  against  Lynch,  abundant  evidence  of  the  due  exe- 
cution of  the  original  lease.  Without  going  further,  there- 
fore, into  that  point,  it  appears  to  me,  that  on  that  short 
ground  the  lease  was  sufficiently  proved.  Then  as  to  the 
other  part  of  the  rule,  which  relates  to  the  arrest  of  judg- 
ment, the  facts  of  the  case  appear  to  be  these : — A  lease 
had  been  granted  to  the  plaintiffs'  testator,  whereby  he 
had  covenant  to  pay  rent  and  perform  the  other  cove- 
nants contained  in  the  lease.  The  plaintiffs  afterwards 
assigned  the  lease  to  Mr.  Lynch,  the  defendant,  and  by 

VOL.  VIII.  2  c 
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the  terms  of  that  assignment.  Lynch  was  to  hold,  sub- 
^[^jj^^^     ject  to  the  payment  of  the  rent,  and  to  the  perftwrmance  of 
V*  the  covenants    of  the   original  lease.     Those  were  the 

Lynch.        ,  t.    •  i  • 

terms.    It  is  true,  he  enters  into  no  express  covenant  or 
contract  that  he  will  pay  the  rent  and  perform  the  cove- 
nants, but  he  accepted  the  assignment  on  those  conditions. 
First,  then  we  are  to  consider  whether  any  action  can  lie 
against  him.     If  it  be  determined  that  no  action  will  lie^ 
then  the  consequence  will  follow,  that  a  person  having  taken 
an  assignment  of  a  lease  from  another,  subject  to  the  pay- 
ment of  rent  and  the  performance  of  certain  covenants,  and 
having  thereby  induced  an  understanding  in  that  other, 
that  he  would  pay  the  rent,  and  perform  the  covenants, 
will  be  at  liberty  to  forego  those  obligations,  and  cast  the 
burthen  of  them  upon  the  other  person.    That  is  a  pro* 
position  so  repugnant  to  common  sense  and  reason,  that  it 
would  be  a  reproach  to  the  law  of  England,  which  is  the 
law  of  reason,  if  we  were  to  hold  that  such  a  consequence 
would  follow.    Then,  as  some  action  will  lie,  the  next 
question  arises,   what  must  be  the  form  of  the  action? 
It  has  been  contended  that,  if  any  action  lies,  it  ought  to 
be  an  action  in  the  form  of   covenant.    Now  I  do  not 
think  that  an  action  of  covenant  could  have  been  main- 
tained, for  an  action  of  covenant  is  one  of  a  particular 
technical  nature.     It  cannot,  by  the  law  of  England,  be 
maintained,  except  against  a  person  who  by  himself  or 
some  other  person  acting  on  his  behalf,  has  executed  a 
deed  under  seal,  oi  who,  under  some  very  peculiar  cir- 
cnmstances  (such  as  those  mentioned  in  Co.  Litt.  23 1), 
has  engaged  by  deed  to  do  and  perform  certaia  acts.      In 
this  case,  it  is  clear  that  the  defendant  has  not  engaged 
by  deed  to  perform  the  covenants,  and  therefore  covenant 
will  not  lie.    Then  will  an  action  of  assumpsit  lie  ?    If  I 
am  asked  my  opinion,  I  think  it  will.    But  why  ?  Because 
the  defendant  by  taking  the  estate  subject  to  the  payment 
of  rent,  and   the  performance  of  the  covenants,  in  the 
original  lease,  had  made  it  his  duty  to  pay  the  rent  and 
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perform  the  covenants,  and  if  by  neglecting  that  duty        i826. 
a  burthen  was  east  upon  him  from  whom  he  took  the      J*^^^^ 

Burnett 

estate,  it  seems  to  me  that  the  law  would  imply  a  promise  v. 

arising  out  of  that  contract  of  assignment*  and  upon  that       Lynch. 
implied  promise,  the  action  of  assumpsit  would  lie.     It 
by  no  means  follows,  however,  that  because  a  promise 
may  be  impKed  by  law,  this  action  on  the  case,  which  is 
Ibsnded  on  the  breach  of  some  duty  from  which  the  law 
implies  a  promise,  may  not  also  be  maintainaUe.    I  think 
it  may.    The  case  of  Kinlyside  v.  Thorntom,  is  an  au- 
thority for  saying  that  either  of  those  forms  of  acti<Hk 
will  lie.     The  only  case  to  the  contrary  is  that  of  Jones  v. 
Hill  (a).     I  cannot  forbear  observing,  however,  that  the 
facts  of  that  case  bear  a  very  close  resemblance  to  the 
facts  proved  here,  but  I  think  the  attention  of  the  Court 
was  not  brought  to  the  true  ground  on  which  the  plaintiffs' 
case  was  founded,  for  I  observe  that  the  learned  counsel, 
who  moved  to  set  aside  the  nonsuit  in  that  case,  put  his 
argument  altogether  upon  the  ground  that  an  action  on  the 
ease  would  not  lie  for  permissive  waste,  and  that  seems  to 
have  been  the  question  there  agitated.     It  is  true,  that 
the  same  learned  counsel  cited  the  case  of  Kinfyside  v. 
ITiarfUon,  but  it  was  not  argued  that  by  the  acceptance  of 
the  assignment  it  became  the  duty  of  the  assignee  to  do 
the  very  thing,  the  omission  to  do  which  was  made  the 
subject  of  complaint.    The  case  was  not  at  all  put  on 
that  ground.    Here,  that  ground  has  been  taken,  and  I 
think  that  a  duty  did  arise  when  the  defendant  accepted 
the  assignment  of  the  lease,  subject  to  the  performance 
of  the  covenants,  'and  that  as  a  breach  of  that  duty  has 
been  committed,  a  special  action  on  the   ease  may  be 
maintained.    As,  therefore,  the  case  of  Jones  v.  Hill,  is  no 
authority  to  govern  our  decision  in  the  present  case,  I 
think  this  action  may  be  maintained. 

Batley,  J. — I  agree  that,  on  both  points,  this  rule 

(a)  7  Taunt.  392 ;    IJ.  B.  Moore,  tOO. 
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1826.         must  be  discharged.     My  opinion  with  reference  to  the 

J^^'^^'^^       first,  is  founded  on  this,  that  the  deed  came  out  of  the 
Burnett  .  x  •!  -j       •/•  j 

V,  possession  of  the  party,  whom  I  consider  as  identified 

Lykcii.  ^j^Jj  ijjg  defendant.  He  claimed  under  him,  and  it  was  a 
deed  under  which  the  defendant  and  the  party  claiming 
under  him,  had  taken  all  the  interest  which  it  professes  to 
convey.  My  brother  Toddy  takes  a  distinction  between 
this  and  the  other  cases  cited  in  argument,  namely,  that 
this  defendant  no  longer  took  any  interest  at  the  time  the 
document  was  produced.  But  I  do  not  think  that  is  a 
material  distinction.  My  opinion  is,  that  if  a  party  has 
taken  under  a  deed  all  the  interest  which  the  deed  is  cal- 
culated to  give,  it  is  not  competent  for  him  to  dispute  the 
due  execution  of  it,  more  especially  where  the  instrument 
comes  out  of  his  own  possession.  Upon  that  short  ground, 
I  am  of  opinion,  that  the  first  part  of  the  rule  must  be 
discharged.  Upon  the  second  point,  it  is  not  necessary 
for  us  to  decide,  whether  covenant  or  assumpsit  would  lie 
in  this  particular  case.  There  might  be  a  difficulty,  under 
certain  circumstances,  but  I  see  no  difficulty  in  saying, 
that  in  this  case,  an  action  on  the  case  founded  upon  the 
tort  will  lie,  on  the  ground,  that  from  the  facts  stated- in 
this  declaration,  the  law  raises  a  duty  in  the  defendant  to 
perform  the  covenants,  and  that  duty  having  been  broken 
by  the  defendant,  and  the  plaintiffs  being  thereby  preju- 
diced by  it,  they  are  entitled  to  maintain  an  action  to  re- 
cover a  coinpensation  in  damages  for  the  injury  which  the 
defendant's  breach  of  duty  has  produced.  In  this  case, 
the  defendant  took  the  lease  as  the  assignee  of  the  plain- 
tiffs, subject  to  the  payment  of  the  rent,  and  subject  to 
the  performance  of  certain  covenants.  To  the  payment  of 
that  rent,  and  the  performance  of  those  covenants.  Sir  H. 
Burnett,  or  his  representative,  in  the  character  of  lessee, 
was  originally  liable,  and  continued  liable  to  the  lessor. 
The  lessor  would  have  the  option  from  time  to  time  of 
claiming  payment  of  the  rent,  and  a  compensation  for 
neglecting  to  repair  the  premises,  either  from  the  lessee. 
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or  the  assignee  of  the  lessee.  If  he  claimed  from  the 
assignee,  the  lessee  could  not  be  hurt,  but  if  he  claimed 
from  the  lessee,  why  then  the  latter  would  be  injured, 
because  the  assignee  ought  to  have  taken  care  that  the 
rent  had  been  from  time  to  time  duly  paid,  and  the  pre- 
mises kept  in  repair,  inasmuch  as  he  took  the  property 
subject  to  those  conditions.  If  he  has  been  guilty  of 
negligence  with  reference  to  those  conditions,  and  the 
plaintiffs  have  been  damnified  by  that  negligence,  why 
are  the  plaintiffs  not  to  maintain  an  action  ?  Is  there  not 
a  duty  implied  from  the  nature  of  the  contract,  and  the 
relation  that  existed  between  the  parties,  from  the  defend- 
ant to  the  plaintiffs  in  that  respect  ?  I  think  there  is,  and 
it  seems  to  me  that  that  duty  has  been  very  accurately 
stated  in  the  declaration,  where  it  is  described  as  co-ex- 
tensive with  the  particular  period  during  which  the  de- 
fendant, as  assignee  of  the  premises,  held  and  enjoyed. 
I  need  not  go  through  the  cases  in  which  it  has  been  de- 
cided, that  although  there  has  been  an  express  contract, 
the  party  is  not  bound  to  resort  to  the  express  contract 
and  make  it  the  gist  of  the  action  ;  but  it  is  quite  clear, 
that  he  may  declare  on  the  tort,  and  recover  for  the  injury 
arising  from  the  neglect  to  perform  the  duty,  which  the 
express  contract  had  imposed.  One  of  those  cases  I  will, 
however,  advert  to,  namely,  Dickson  v.  Clifton  (a).  In  that 
case  the  plaintiff  declared,  that  he  had  retained  and  em- 
ployed the  defendant  in  his  service,  to  be  master  and  com- 
mander of  a  vessel  to  receive  on  board  at  a  certain  place 
a  particular  cargo  of  com,  and  carry  the  same  to  a  given 
place,  and  deliver  it  to  a  particular  person.  There  is  no 
doubt  that  assumpsit  might  have  been  maintained  against 
the  captain  for  his  negligence  in  not  carrying  the  cargo, 
or  for  not  taking  care  of  it  after  he  had  received  it  on 
board.  But  there,  instead  of  bringing  assumpsit  on  the  con- 
tract, the  plaintiff  brought  case  for  negligence  in  the  per- 
formance of  the  contract,  the  terms  of  which  were  specially 
.set  out.    Upon  what  principle  was  that  action  maintain- 

(a)2  Wils.319. 


379 


1826. 


380  CASES  IN  THX  KING's  BENCH, 

1826.  able  ?  It  could  only  be  that  the  express  contract  created 
a  duty,  and  for  the  breach  of  that  duty,  an  action  of  tort 
might  be  maintained.  The  decision  in  Breihertan  v. 
Wood  (a),  Judin  v.  Samuel  (i),  and  severed  other  cases  are 
all  founded  on  the  same  ground.  This  is  not  an  action 
upon  tile  case,  in  the  nature  of  waste,  but  it  is  brought  to 
recover  a  compensation  in  damages,  because  the  defend- 
ant has  not  performed  that  duty  which,  as  between  him 
and  the  plaintiffs,  he  was  bound  to  parform,  and  I  think 
that,  comsidering  the  rdationof  these  parties,  there  can  be 
no  doubt  that  the  plaintifis  are  entitled  to  maintain  an 
action  for  a  compensation  in  damages,  by' reason  of  the 
defendant's  breach  of  duty. 

HoLROYD,  J. — I  am  also  of  opinion  that  there  ought 
to  be  no  new  trial,  and  that  the  judgment  ought  not  to  be 
arrested.  It  seems  to  me  that  the  lease  was  properly 
receiyed  in  evidence,  without  proof  of  execution  by  the 
subscribing  witness,  coming  as  it  did  out  of  the  hands  of 
the  defendant,  or  of  a  person  who  claimed  under  him. 
The  other  point  lies  in  a  yery  narrow  compass.  The 
plaintifiB,  as  representatives  of  the  testator,  were  subject 
to  the  payment  of  the  rent,  and  to  the  performance  of  the 
covenants  contained  in  the  lease.  The  declaration  states 
that  the  defendant  knew  of  those  circumstances.  The 
plaintiffs  assigned  the  lease  to  the  defendant,  subject  to 
the  payment  of  the  rent,  and  the  performance  of  the 
covenants,  and  he  entered  into  possession  under  that 
assignment.  The  effect  of  that  was,  to  take  away  the 
tenancy  from  the  original  lessee,  and  to  vest  it  in  him  as 
assignee,  and  to  take  it  completely  from  the  original  lessee. 
Unless  there  had  been  an  express  covenant,  the  original 
lessor  could  not  sue  the  original  lessee,  for  any  breach  of 
the  covenants  committed  subsequent  to  that  period  of 
time,  for  it  is  only  by  reason  of  his  tenancy  that  he 
remains  liable  to  the  lessor.  What  is  the  effect  of  the 
assigofetient  ?    The  assignee,  by  virtue  of  it,  stands  in  the 

(fl)  6  J.  B.  Moore,  t41 ;  3  B.  &  B.  54.  (6)  t  N.  R.  43. 
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same  situation  as  the  original  lessee ;  be  takes  it  subject        i826. 
to  tbe  payment  of  tbe  rent,  and  tbe  performance  of  the 
covenants.     Is  be  not  then  bound,  so  long  as  be  is  tbe 
assignee,  to  perform  them,  not  merely  by  a  moral,  but  by 
a  legal  obligation,  created  by  tbe  conmion  law,  under  the 
circumstances  stated  in  the  declaration?     He  had  tbe 
benefit  of  the  estate,  and  then  upon  the  maxim  qui  com- 
modum  sentit  onus  et  sentire  debet,  be  is  liable  to  all  the 
duties  which  such  a  situation  imposes  on  him.     It  appears 
to  me,  therefore,  that  where  a  person  has  a  particular  duty 
imposed  upon  him  by  operation  of  law,  and  he  neglects 
that  duty,  he  is  liable  to  an  action  on  the  case,  and  that 
such  an  action  is  the  proper  remedy.     I  think  that  under 
the  circumstances  of  this  case,  an  action  of   covenant 
would  not  lie,  but  even  if  it  would,  that  would  not  pre- 
vent the  plaintiffs  from  bringing  an  action  on  the  case. 
If  neither  case  nor  covenant  is  maintainable,  I  do  not  see 
what  remedy  the  plaintiffs  would  have  for  those  breaches 
of  covenant  committed  after  they  had  cuisigned  to  the 
defendant,  and  for  which  they  had  been  made  liable  in 
damages  by  the  original  lessor.    If  they  had  no  remedy, 
the  consequence  would  be  that  the  defendant  would  enjoy 
all  the  benefit  of  the  estate,  without  any  obligation  either 
to  pay  rent,  or  perform  the  covenants.    It  would  be  ex- 
tremely ui\}U8t  if  such  a  construction  could  be  put  upon 
this  transaction :  but  it  appears  to  me  that  we  are  justi- 
fied upon  the  principles  of  the  common  law,  in  deciding 
that  the  defendant  is  liable  in  this  form  of  action. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Upon 
the  first  question,  I  think  there  was  sufficient  evidence 
given  of  the  execution  of  the  lease,  without  going  any 
further.  The  second  question  is,  whether  an  action  is 
maintainable  at  all,  under  the  circumstances  of  this  case, 
and  if  it  is,  then  whether  this  is  the  proper  form  of  action  ? 
Now  as  to  the  question,  whether  any  action  is  main- 
tainable at  all^  under  the  circumstances  stated  in  the 
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declaration,  by  the  original  lessee  against  the  assignee,  I 
confess  I,  for  one,  had  for  some  time  considerable  doubt 
There  is  no  instance  of  such  an  action  that  I  can  find 
in  any  of  the  books,  nor  do  I  recollect  having  heard 
of  a  declaration  in  this  form.    It  does  appear  at  first 
sight,  that  there  is  not  that  kind  of  privity  between  the 
lessee  and  the  assignee,  which  would  entitle  the  former  to 
maintain  any  action  whatever,  because  he  appears  to 
have  parted  with  the  whole  of  his  interest  in  the  lease. 
The  practice  in  the  profession,  certainly,  is  for  the  lessee 
to  take  from  the  assignee  a  bond  or  covenant  to  indem- 
nify, and  not  merely  to  assign  by  a  deed-poll  as  in  the 
present  instance.     Upon  principle,  however,  I  think  that 
an  action  on  the  case  may  be  maintained  by  a  lessee 
against  his  assignee.     If  there  were  not  some  remedy  of 
that  kind  in  a  case  where  no  bond  or  covenant  has  been 
taken,  the  consequence  would  be,  that  the*  lessee  would 
be  left  without  any  protection  whatever,  and  he  would 
have  to  pay  the  rent  during  the  whole  of  the  term,  and 
be   answerable  for  breaches  of  covenant,   although  the 
assignee  had  the  beneficial  occupation,  and  had  himself 
committed   the  breaches  of  covenant.    There  is,   there- 
fore, very  good  reason  why  an  action  of  that  kind  should 
be  maintained.     But  it  is  said,  that  if  any  action  lies 
at  all,  it  ought  to  be  an  action  in  covenant.     I,  how- 
ever, see  no  pretence  for  saying  that  such  an  action  could 
be  maintained.      The  assignment  here  was  merely  by 
deed-poll,  executed  by  the  assignor,  but  not  by  the  as- 
signee.    An  action  of  covenant,  it  is  true,  will  lie  by  the 
lessee  against  the  lessor,  on  the  demise  in  the  original 
lease ;  but  this  is  because  the  law  gives  a  technical  efi*ect 
to  the  word  demise ;  but  by  the  mere  assignment  there  is 
no  technical  effect  given,  because  the  word  assignment 
does  not  amount  to  any  covenant  or  contract  on  the  part 
of  the  assignee  to  pay  the  rent,  or  perform  the  covenants 
in  the  original  lease ;  and,  therefore,  in  order  to  enable  the 
assignor  to  maintain  covenant  against  the  assignee,  there 
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must  be  a  contract,  under  seal,  by  the  assignee.    Then,  if        i826. 

an  action  of  covenant  will  not  lie,  let  us  consider  whether      J!^^^'^'*^ 

Burnett 
assumpsit  would  be  a  proper  remedy  under  the  circum-  v. 

stances  of  this  case.    The  action  of  assumpsit  is  founded       Lykch. 
upon  a  promise,  either  express  or  implied ;  and  where  it  is 
express,  that  form  is  the  most  suitable  for  adoption ;  but 
where,  as  in  this  instance,  the  promise  is  implied,  from  a 
peculiar  state  of  circumstances  raising  a  duty,  and  the 
duty  is  violated,  then  it  appears  to  me,  that  although 
assumpsit  on  promises  would  lie,  yet  the  more  proper 
remedy  would  be  an  action  on  the  case  for  a  tort.     It  is 
for  this  reason  that  I  think  case  is  better  adapted  to  the 
plaintiffs'  injury  than  assumpsit,  especially  in  the  absence 
of  any  express  contract  between  the  parties  to  this  record. 
The  ground  of  action  here  is,  the  damage  resulting  to  the 
plaintiffs  from  the  defendant's  breach  of  duty.    The  mere 
neglect  of  duty  would  not  afford  the  plaintiffs  any  ground 
to  recover  in  assumpsit  against  the  defendant,  as  upon  a 
contract.     The  duty  was  not  to  be  performed  to  the 
plaintiffs,  but  to  the  original  landlord;  but  the  defendant's 
interest  is  wholly  derived  from  the  plaintiffs,  and  it  is  in 
consequence  of  the  defendant's  neglect  of  duty  that  the 
plaintiffs  have  been  damnified,  by  the  original  landlord 
coming  upon  them  for  the  breach  of  those  covenants  con- 
tained in  the  lease,  after  the  assignment  to  the  defendant. 
The  plaintiffs  having  thus  sustained  a  damage,  it  appears 
to  me  that  they  may,  in  this  form  of  actton,  recover  a 
compensation  for  the  injury  they  have  suffered,  by  reason 
of  the  breach  of  the  defendant's  implied  duty  to  perform 
the  covenants  in  the  original  lease. 

Rule  discharged. 
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_, .  Frost  v.  Bolland  and  others,  Assigneesof  Marsh  and 

2imI  Jvne.  others^  Bankrupts. 

A  paving  act  Debt.     Plea,  nil  debet,  and  issue  thereon.    At  the  trial, 

empowered       ^^^^^  Abbott,  C.  J.,  at  the  adjourned  Middlesex  sittings 

commission-  '  •' 

en  to  sue  in      after  last  Trinity  term,  the  plaintiff  had  a  verdict,  damages 

Aei^^rk^^for  1*070/.  12*.,  subject  to  the  opinion  of  the  Court  upon  tiie 

any  sums  due     following  case. 

pew)M  therein      The  local  and  public  act,  12  Geo.  3,  c.69,  appoints  com- 
named,  or  any  miggioners  for  paving,    or  otherwise  improving,  certain 

other  person  or  ••**•  ■%     j  »      %  •  \. 

penonif  pay-  Streets  and  other  public  passages  and  places  m  the  parisli 

ofAatS!""  ^  St.  Pancras,  Middlesex.    The  plaintiff  was  cleA  to  the 

and  enacted,  commissioners  appointed  to  carry  that  act  into  executidi. 

tr4suier°col-  ^^  defendants  were  assignees  of  Messrs.  Marsh,  Stracey, 

lector,  officer,  Fauntleroy  and  Crraham,  bankrupts  under  separate  com- 

fon,  appointed  missions.    The  action  was  brought  to  recover  the  sum  of 

by  the  com-  I  070/.  12s.»  received  by  the  bankrupts  to  the  use  of  the 

missioners  to  -^  * 

collect  money,  defendants.    The  fourth  section  of  the  12  Geo.  3,  c.  69, 

KiJ^''^  ^^^^^  '"^^^  ^*  ^^^^  *^^  °^*y  ^^  1*^^"1  ^  ^^  ^^'  ^« 

money  of  the     said  commissioners,  [the  previous  section  nominating  the 

commission*  ••  «•  g*  •'.  ^    %• 

ers  in  his  Commissioners  at  the  time  of  passing  the  act,  and  directs 
hands,  his  as-   in^  the  appointment  of  commissioners  in  future],  or  any 

Rignees  should        °  ...  i      .    n    . 

pay  the  money  s^ven  or  mofc  of  them,  at  any  meeting  to  be  held  m  p«r«- 
ferenceto^aU^  s«ance  of  that  act,  to  appoint  one  or  more  treasurer  or 
other  debts,  treasurers,  clerk  or  clerks,  collector  or  collectors,  surveyor 
Sie^^ing:^—  ^^  Surveyors,  with  such  allowances  as  they  shall  jodge 
Held,  that  the   reasonable,  and  may  ako  from  time  to  time  appoint  such 

commission-        .,  «,  ^  .i  i^    n   />    ••  m 

ers  might  sue  Other  officer  or  officers  as  they  shall  find  necessary  and 
T  ?***  ""f*®J^^  convenient,  and  shall  or  may  take  security  from  all  such 
assignees  of      persons  for  the  due  execution  of  their  respective  offices, 

to  rec^r  the  ^^^  '"^y  ^^^  ^^^^  ^  *^™®  remove  all  or  any  of  the  said 
amount  of  their  officer  or  officers,  or  other  person  or  persons,  and  appoint 

hands  a^  the  Others  in  the  room  of  such  of  them  as  shall  be  so  removed." 
time  of  his        The  seventy-sixth  section  enacts,  "That  the  collector  or 

bankruptcy ;  '^ 

though  he  had   received   from  the  commissioners  no  written   appointment  as   their 

banker. 
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collectors  of  the  rates  and  assessments  aforesaid,  shall  pay 
the  money  as  he  or  they  shall  receive  the  same*  to  the 
treasurer  or  treasurers  for  the  time  being  to  the  said  com- 
ttUBsioners.''  The  seventyneieventh  section  enacts,  ''That 
as  soon  as  conveniently  may  be  aftiBr  the  treasurer  or  trea- 
surers of  the  said  commissioners  shall  at  any  time  huTS 
received  the  sum  of  5002.,  of  the  monies  appointed  to  be 
received  by  him  or  them,  by  virtue  of  and  for  the  purposes 
of  this  act,  he  or  diey  shall  from  time  to  time  pay  the 
same  into  the  hands  of  such  banker  or  bankers,  as  the 
said  commissioners,  or  any  seven  or  more  of  them,  shall 
for  Aat  purpose  direct,  in  the  name  and  on  the  account  of 
the  said  commissioners ;  and  the  same  shall  be  disposed  ci 
by  order  of  the  said  commissioners,  or  any  seven  or  more 
of  them,  for  the  purposes  of  this  act,  and  Mt  otherwise." 
The  seventy-ninth  section  enacts,  ''That  four  times  at 
least  in  every  year,  an  account,  firom  the  book  or  books 
to  be  kept  by  the  collector  or  collectors,  of  the  sum  or 
sums  of  money  as  shall  be  so  assessed,  shall  be  fiurly  stated 
and  signed  by  the  collector  or  collectors,  and  delirered 
by  him  or  them  to  the  said  commissioners,  who  are  hereby 
empowered  to  give  a  discharge  to  the  said  collector  or  col- 
lectors for  all  such  monies  as  he  or  they  shall  have  truly 
accounted  for;  and  in  case  any  treasurer  or  treasurers,  col- 
lector or  collectors,  oflScers,  or  other  persons^  shall  happen 
to  die  or  become  bankrupts  before  he  or  they  shall  hare 
folly  paid  and  satisfied  all  the  monies  by  him  or  them 
received  by  virtue  of  this  act ;  then,  and  in  every  such 
case,  the  executors,  administrators,  or  other  legal  re- 
presentatives, person  or  persons,  possessing  the  estate  and 
effects  of  any  such  treasurer  or  treasurers,  collector  or  col- 
lectors, officer  or  officers,  or  other  person  or  persons,  or  the 
assignee  or  assignees  of  such  bankrupt,  shall  out  of  such 
estate  and  eficcts  pay  unto  the  treasurer  or  treasurers  for 
the  time  then  being,  to  the  said  commissioners,  all  such 
sums  of  money  as  shall  be  in  the  hands  of  such  persons 
respectively  at  the  time  of  his  or  their  death,  or  at  the 
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time  of  suing  out  any  commission  of  bankrupt  against 
him  or  them,  and  not  paid  over ;  or  so  much  thereof  as 
the  said  estate  or  effects  will  extend  to  pay,  8cc. ;  and  in 
case  of  non-payment  of  the  same  by  the  space  of  ten  days 
after  the  same  shall  have  been  demanded,  it  shall  and  may 
be  lawful  to  and  for  the  treasurer  or  treasurers  for  the  time 
being  to  such  commissioners,  and  he  and  they  is  and  are 
hereby  directed  and  required,  in  his  or  their  own  name  or 
names,  to  commence  one  or  more  action  or  actions  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  against 
such  executors,  administrators,  assignee  or  assignees,  or 
other  persons  as  aforesaid,  for  the  recovery  of  the  same." 
The  forty-seventh  section  of  the  general  Metropolis  Paving 
Act,  57  Geo.  3,  c.  29,  enacts, ''  That  the  commissioners,  or 
trustees,  or  other  persons  having  the  control  of  the  pave- 
ments of  any  parochial  or  other  district  within  the  juris- 
diction of  that  act,  may  at  any  meeting  or  meetings  ap- 
point a  clerk  or  clerks,  and  may  appoint  one  or  more  coU 
lector  or  collectors  of  the  rates  and  assessments,  and  an 
inspector  or  inspectors  of  the  pavements  within  their 
parochial  or  other  districts,  and  such  other  officer  or  officers 
for  the  execution  of  this  act,  or  of  the  local  act  or  acts  of 
parliament  relating  to  the  paving  of  such  parochial  or 
other  districts  exclusively,  or  jointly  with  any  other  matters 
or  objects  as  such  commissioners,  trustees,  or  other  persons, 
shall  think  proper ;  and  may  from  time  to  time  remove 
them,  or  any  of  them,  and  appoint  other  persons  in  his  or 
their  stead,  as  they  shall  think  it  necessary  or  convenient." 
The  fifty-first  section  enacts,  *'  That  in  case  any  treasurer^ 
collector,  officer,  or  other  person,  appointed  by  the  com- 
missioners, or  trustees,  or  other  persons  having  the  control 
of  the  pavements  of  the  streets  and  public  places  in  any 
parochial  or  other  district  within  the  jurisdiction  of  this 
act,  for  the  collection  and  receipt  of  the  monies  to  be  col- 
lected and  received  by  virtue  of  any  rates  and  assessments 
which  may  be  made  for  or  towards  the  expenses  of  paving 
and  keeping  in  repair  the  pavements  of  any  streets  and 
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public  places  within  such  parochial  or  other  district,  either 
exclusively,  or  jointly  with,  or  for,  or  towards  any  other 
objects  or  purposes,  shall  happen  to  die  or  become  bank- 
rupt, before  he  or  they  shall  have  fully  paid  and  satisfied 
all  monies  received  by  him,  or  them,  for,  or  in  respect  of 
any  such  rates  or  assessments ;  or  for^  or  on  account  of  the 
commissioners,  or  trustees,  or  other  persons,  by  whom  he 
or  they,  shall  have  been  appointed ;  then,  and  in  every 
such  case,  if  such  treasurer,  collector,  officer,  or  other  per- 
son, shall  die,  the  executors,  administrators,  representa- 
tives, or  other  persons,  possessing  the  estate  and  effects  of 
every  such  treasurer,  collector,  officer,  or  other  person,  ap- 
pointed by  the  said  commissioners,  or  trustees,  or  other 
persons,  having  the  control  of  the  pavements  of  the  streets 
and  public  places  within  such  parochial  or  other  district ; 
or,  if  he  shall  become  bankrupt,  then  the  assignee  or  assig- 
nees of  the  estate  and  effects  of  such  bankrupt,  shall,  out 
of  such  estate  and  effects,  pay  to  the  said  commissioners, 
or  trustees,  or  other  persons,  having  the  control  of  the 
pavements  of  the  streets  and  public  places  within  such 
parochial  or  other  district  as  aforesaid,  or  to  such  person 
or  persons  as  they  shall  from  time  to  time  direct  to  receive 
the  same,  all  such  sum  and  sums  of  money  as  shall  have 
been  collected  or  received  by  such  treasurer,  collector, 
officer,  or  other  person,  appointed  by  the  said  commissioners 
or  trustees,  or  other  persons  as  aforesaid ;  and  which  shall 
be  due  and  owing  from  him  to  the  said  commissioners, 
or  trustees,  or  other  persons  as  aforesaid,  by  whom  he,  or 
they  shall  have  been  so  appointed,  at  the  time  of  his 
death,  or  at  the  time  of  the  suing  out  any  commission  of 
bankrupt  against  him,  and  not  paid  over,  or  so  much 
thereof  as  the  said  estate  and  effects  of  such  treasurer, 
collector,  officer,  or  other  persons,  appointed  by  the  said 
commissioners,  or  trustees,  or  other  persons,  as  aforesaid, 
who  shall  so  die,  or  become  bankrupt,  will- extend  to  pay, 
and  in  preference  to  any  other  debt,  or  debts,  except  debts 
due  to  the  King's  Majesty,  8cc.    And  in  case  of  non-pay- 
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ment  of  all  and  every  such  sum  and  suma  of  money  by 
any  executor,  administrator,  assignee,  or  other  person  as 
aforesaid,  for  the  ^ace  of  ten  days  after  the  same  shall 
have  been  demanded  by,  or  on  the  behalf  of  the  said  corn^ 
missioners  or  trastees,  or  other  persons  by  whom  sueh 
treasurer,  collector,  officer,  or  other  perstm,  dying  or 
becoming  bankrupt,  had  been  appointed,  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners,  or  trustees, 
or  other  persons,  having  the  control  of  the  paveHieiili 
within  such  parochial  or  other  district,  by  whom  any  such 
treasurer,  collector,  officer,  or  other  person,  had  been  ap^ 
pointed,  to  commence  one  or  more  action  or  actions  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  against 
such  executor,  or  administrator,  assignee,  or  other  personi 
as  aforesaid,  for  the  recovery  of  the  same  sum  or  SKms  of 
money."  The  hundred  and  twentieth  section  enacts, 
'*  That  the  said  commissioners  or  trustees,  or  other  persons 
baring  the  control  of  the  pavements  in  any  streets  or 
public  places,  in  any  parochial  or  other  district  within  the 
jurisdiction  of  this  act,  may  sue  and  be  sued  in  the  name 
of  their  respective  clerks  for  the  time  being ;  and  that  aU 
actions  or  suits  that  the  said  commissioners  or  trustees,  or 
other  persons  having  the  control  of  the  pavements  in  any 
streets  or  public  places,  in  any  such  parochial  or  other  dis- 
trict, may  at  any  time  or  times  hereafter  direct  to  be 
brought  for  the  recovery  of  any  penalty  or  rates,  or  anf 
other  sum  or  sums  of  money,  from  time  to  time,  or  at  any 
time  doe  or  payable,  from  or  by  any  water  or  gas  com* 
panies,  or  commissioners  of  sewers,  or  any  other  person  or 
persons,  due  or  payable  by  virtue  of  any  local  act  or  acts 
of  parliament,  relating  Uy  their  respective  parochial  or 
other  district,  or  of  this  act,  or  for  or  in  respect  of  any 
other  matter  or  thing  relating  to  such  local  act  or  acts  of 
parUament,  or  to  this  act,  may  be  bronght  in  the  name  of 
such  clerk  or  clerks  respectively,  for  the  time  being,  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  by 
action   of  debt,"  &c.      The  hundred  and  thirty-eighth 
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section  enacts,  ''That  neither  any  act  or  acta  of  parliament, 
relating  either  exclasively  to  the  paving  or  repairing  the 
pavement  of  the  streets  or  public  places  in  any  parochial 
or  other  districts  within  the  jurisdiction  of  this  act,  or 
relating  thereto  jointly  with  any  other  object  or  purpose, 
nor  any  clause,  matter,  or  provision,  therein  contained, 
shall  be  hereby  repealed." 

On  the  Ist  of  Ju/y,  1819,  the  office  of  treasurer  to  the 
said  commissioners  became  vacant  by  the  death  of  John 
Jones,  Esq.,  after  whose  death  no  treasurer  was  appointed 
by  the  said  commissioners;  and  on  the  8th  of  July,  1819, 
Messrs.  Marshy  Sibbald,  Stracey,  FauniUroy,  and  Gra* 
homy  the  persons  then  composing  the  firm  of  Marsh  and 
Company,   were    appointed    bankers  to  the  said  cooh 
missioners,  by  an  appointment  which  viras  and  is  as  fol- 
lows : — *'  Resolved,  that  Messrs.  Marsh,  Sibbald,  Stracey, 
Fauntleroy,  and  Graham,  of  No.  6,  Berners  Street,  be 
appointed  bankers  to  this  commission,  and  that  the  cd* 
lector  do  weekly  pay  into  their  hands,  on  the  account  of 
this  board,  all  monies  accruing  to  the  commissioners;" 
signed,  '*  John  Frost,  clerk  to  the  commissioners."    This 
entry  appears  in  the  book  of  the  proceedings  of  the  com*^ 
missioners,  and  the  appointment  was  made  at  a  meeting 
at  which  fourteen   commissioners  were  present.      In  or 
about  September,  1819,  Sir  James  Sibbald,  a  partner  in 
the  said  firm,   died,    and  after  his  death  the    business 
v^as  continued  by  the  other  partners.     The  said  oomr 
missioners    under   the    said    local    paving   act,    and    as 
such    conmiissioners,    after   the   death    of    Sir    James 
Sibbald,  continued  to  employ  the  said  Messrs.  Marshy 
Stracey,    Fauntleroy,    and   Graham^    but   without    any 
new    appointment,   as   the   bankers   of   the   said    com- 
missioners, and  in  the  course  of  such  employment,  the 
said  Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham, 
before  the  16th  of  September,  1824,  received  monies  of 
and  belonging  to  the  said  commissioners,  amounting  to 
the  sum  of  1,070/.  125.,  for  the  use  of  the  said  com- 
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1826.         missioners,  being  monies  collected  and  received  by  the 
Frost        collectors  of  the  said  commissioners,  in  virtue  of  the  rates 
V*  and  assessments  made  under  and  by  virtue  of  the  said 

first  mentioned  act.     On  the  16th  of  September,  1824, 
(he  said  Messrs.  Marsh,  Stracet/,  Fauritleroy,  and  Graham, 
being  respectively  traders,  and   subject  to  the  bankrupt 
laws,  and  having  committed  acts  of  bankruptcy,  a  valid 
commission  of  bankrupt  was  issued  against  them  on  a 
sufficient  petitioning  creditor's  debt,  and  they  were  duly 
declared  bankrupts,  and  the  said  defendants  were  duly 
chosen  and  appointed,  and  became  their  assignees  as  such 
bankrupts ;  and  on  the  29th  of  October,  1824,  a  separate 
commission  was  issued  against  the  said  Fauntleroy,  and 
he  was  duly  declared  a  bankrupt,  and  the  said  defendants 
were  duly  appointed  his  assignees  on  the  7th  of  November, 
1824.    At  the  times  when  the  said  Messrs.  Marsh,  Stracey, 
Graham,   and  the  said  Fauntleroy,  respectively  became 
bankrupts,  they  were  indebted  to  the  said  commissioners 
in  the  said  sum  of  1,070/.  125.    The  said  defendants,  as 
assignees   of  the   said  Messrs.   Marsh,  Stracey,  Faunt' 
leroy  and  Graham,  jointly  as  well  as  separately,   have 
received  and  were  possessed  of,  from,  and  out  of  the  joint 
estate,  and  also  out  of  the  respective  estates  of  the  said 
Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham,  more 
money  than  will  be  sufficient  to  pay  and  satisfy  to  the 
said  commissioners  and  the  said  plaintiff,  the  said  sum  of 
1,070/.  125.     On  the  26th  of  January,    1826,  the  said 
commissioners,  by  their  then  and  present  clerk,  the  said 
plaintiff,  did  duly  in  writing  demand  by  and  on  the  behalf 
of  the  said  commissioners,  of  and  from  the  said  defendants, 
so  being  such  assignees  as  aforesaid,  the  payment  of  the 
said  sum  of  1,070/.  125.,  and  after  ten  days  had  expired 
from  the  time  of  such  demand,  this  action  was  com- 
menced by  the  said  plaintiff,  who  was  then,  and  still  is, 
the  clerk  of  the  said  commissioners  by  them  duly  ap- 
pointed,  in  his  name,  by  the  express  directions  and  an- 
thority  of  the  said  commissioners. 
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Chitty,  for  the  plaintiff.  Upon  the  trial  of  this  cause, 
it  was  contended  that  the  plaintiff  could  not  recover,  upon 
three  grounds  :  ^First^  that  he  was  not  the  proper  plain- 
tiff, and  not  entitled  to  sue ;  second^  that  the  debt  was 
not  recoverable  at  all,  bankers  not  being  within  s.  79,  of 
the  12  Geo.  3,  c.  69,  or  s.  61  of  the  67  Geo.  3,  c.  29 ;  and 
third,  that  the  bankrupts  were  never  duly  appointed  the 
bankers  to  the  commissioners.  There  is  no  weight  in  any 
of  these  objections.  As  to  the  first,  s.  120  of  the  67  Geo. 
3,  c.  29,  expressly  empowers  the  commissioners  to  sue  in 
the  name  of  their  clerk  for  certain  debts  which  it  specifies ; 
and  as  it  contains  no  words  limiting  that  power  to  those 
specific  debts,  or  providing  any  other  mode  of  suing  for 
other  debts,  it  must  be  taken  to  have  a  general  appli- 
cation, and  to  extend  to  all  debts  owing  to  the  com- 
missioners. As  to  the  second,  the  words  or  other  persons, 
in  8.  79  of  the  12  Geo.  3,  c.  69,  and  s.  61  of  the  67  Geo. 
3,  c.  29,  are  clearly  sufficient  to  comprehend  bankers,  and 
to  extend  the  priority  of  claim  given  to  the  commissioners 
to  a  debt  arising  from  the  insolvency  of  a  banker.  As  to 
the  third,  the  act  of  parliament  does  not  provide  that  the 
appointment  of  a  banker  to  the  commissioners  shall  be  in 
writing,  and  therefore  the  employment  of  the  bankrupts 
as  bankers,  and  their  receipt  of  the  money  in  that  cha- 
racter are  sufficient,  and  render  the  defendants,  as  their 
assignees,  liable.  Should  the  Court  deem  the  construction 
of  the  statute  doubtful  upon  either  of  these  points,  they 
will  bear  in  mind  that  the  object  of  it  was  to  protect  the 
public,  and  will  give  it  such  a  liberal  and  equitable  con- 
struction as  will  tend  to  the  effectuating  that  object. 

Bolland,  contr^.  First,  the  plaintiff,  as  clerk  to  the 
commissioners,  has  no  power  to  sue  in  this  case.  Section 
120,  of  the  general  act,  does  certainly  empower  the  com- 
missioners to  sue  in  the  name  of  their  clerk  in  particular 
specified  cases;  but  this  is  not  one  of  the  cases  there 
specified  :  and  the  very  enumeration  shews  that  no  other 
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1826.        cases  were  intended  to  be  included.     Tlien  s.  79  of  the 
local  act,  which  is  unrepealed  by  the  general  act,  provides, 
that  if  any  treasurer,  collector,  officer,  &c.,  shall  die  or 
become  bankrupt,  with   money   belonging  to  the   com- 
missioners in  his  hands,  which  is  the  very  case  before  the 
court,  if  this  case  is  within  the  statutes  at  all,  the  treasurer 
shall  sue  in  his  own  name  for  the  recovery  of  such  money; 
and  though  it  does  not  provide  for  the  case  of  a  default 
by  the  treasurer,  or  the  non-existence  of  a  treasurer,  still 
it  is  quite  clear  that  the  commissioners  in  such  cases 
would  be  entitled,  and  were  intended  to  sue  in  their  own 
names.    At  all  events,  it  follows  that  the  clerk  is  not  the 
proper  person  to  sue  in  this  case.     Second,  bankers  are 
not  comprehended  by  the  words  or  other  persons^  in  the 
respective  clauses  of  the  statutes  which  give  the  priority 
of  claim.     The  parties  mentioned  are    *'  treasurers,  col- 
lectors, and  officers;"  and  the  words,  *•  other  persons,'* 
following  them,  can  only  mean  others  ejusdem  generis 
with  those  preceding,   which  bankers  cannot   with  any 
justice  be  considered  to  be.     Third,   the  firm  of  which 
the  bankrupts  were  members,  were  appointed  bankers  to 
the  commissioners   by  an  appointment  in  writing;  and 
when  Sir  James  Sibbald  died,  no  new  appointment  was 
made,  but  the  bankrupts   went  on  to  act  without  any 
appointment.     Now  that  is  clearly  bad,  for  the  death  of 
one  of  the  partners  put  an  end  to  the  contract  between 
the  partnership  and  the  commissioners,  and   without  a 
new  appointment,  therefore,  the  bankrupts  cannot  be  said 
to  have  been  the  bankers  to  the  commissioners.     For 
this  principle,  Weston  v.  Barton  (a),  is  a  direct  authority. 

Abbott,  C.  J. — I  think  the  power  given  to  the  com- 
missioners by  the  57  Geo.  3,  c.  29,  s.  120,  to  sue  in  the 
name  of  their  clerk,  is  not  confined  to  the  instances  enu- 
merated in  that  clause,  but  extends  to  the  present  case. 
\  agree  that  the  words  other  persons,  in  the  sections  giving 

(a)  4  Taunt.  673. 
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priority  of  claim«  must  mean  others  ejusdem  generis, 
with  those  previously  mentioned ;  but  I  think  the  bankers, 
under  all  the  circumstances  of  this  case,  there  being  no 
other  treasurer,  and  they  in  effect,  though  not  in  name, 
being  the  treasurers,  are  ejusdem  generis  with  treasurers,  and 
within  the  provision  of  the  statutes.  The  local  act  does 
not  require  that  the  appointment  of  the  bankers  shall  be 
in  writing,  therefore  I  think  no  new  written  appointment 
was  necessary  after  the  death  of  Sir  James  Sibbald,  but 
that  the  employment  of  the  bankrupts  as  bankers,  and 
their  receipt  of  the  commissioners'  money  in  that  capacity, 
are  equivalent  to  an  appointment,  and  sufficient  to  render 
the  defendants,  as  their  assignees,  liable  for  the  whole  sum 
claimed  by  this  action. 


The  rest  of  the  Court  concurred. 


Judgment  for  the  Plaintiff. 


The  King  v.  M*Kay. 

Quo  WARRANTO  against  the  defendant,  for  usurp- 
ing the  office  of  bailiff  of  the  borough  of  Stockbridge,  in 
the  county  of  Hants.  Judgment  for  the  crown.  The 
Master  of  the  Crown  office  having  taxed  the  relator  his 
costs,  under  the  statute  9  Anne,  c.  20,  a  rule  was  obtained, 
calling  on  the  relator  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  on  the  ground,  that  Stock- 
bridge  not  being  a  town  corporate,  it  did  not  come 
within  the  operation  of  the  statute.  Stockbridge  is  a 
borough  by  prescription,  sending  two  members  to  parlia- 
ment, but  it  is  not  a  corporate  town.  The  bailiff  is  the 
returning  officer ;   and  the    question  was,   whether  the 
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1826.         relator^  having  succeeded  in  the  quo  warranto  information » 
The  King     ^^  entitled   to  his  costs  by  operation  of   the  statute 
,   «;  9  Anne.  c.  20. 

In  Easter  term,  Adam  and  Carter  shewed  cause  against 
the  rule,  contending  that  the  relator  was  entitled  to  his 
costs.  Merewether  was  heard  contr^.  The  cases  cited 
upon  the  ^construction  of  the  act,  are  referred  to  in  the 
judgment  of  the  Court. 

Cur\  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Bayley^  J. — ^The  question  in  this  case  was,  whether  in 
an  unincorporated  borough^  sending  members  to  parlia- 
ment, the  returning  officer,  the  bailiff,  was  within  the  sta- 
tute 9  Anne,  c.  20.   Upon  the  argument,  several  cases  were 
cited  upon  the  construction  of  that  act,  and  the  case  stood 
over,  that  those  authorities  might  be  referred  to  and  con- 
sidered.   There  had   been  a  quo  warranto  information 
against  the  defendant^   upon   which  the  Master  of  the 
Crown  office  had  allowed  costs^  and  the  point  was,  whether 
costs  were  allowable  or  not.    This  depended  wholly  on  the 
statute  9  Anne,  c.  20.   That  statute  imports  by  its  title,  to 
have  passed  to  render  the  proceedings  upon  writs  of  man- 
damus and  informations  in  the  nature  of  a  quo  warranto, 
more  speedy  and  effectual,  and  for  the  more  easy  trying 
and  determining  the  rights  of  offices  and  franchises  in 
corporations  and  boroughs.     The  act  recites,  that  divers 
persous  had  intruded  themselves  into  the  offices  of  mayors, 
bailiffs,  portreeves,   and  other  offices  within  cities  and 
towns  corporate,  boroughs,  and  places  in  England  and 
Wales,  and  that  where  those  offices  are  annual,  it  is  diffi- 
cult to  bring  the  right  to  trial  within  a  year,  and  where 
they  are  not  annual,  it  is  difficult  to  do  so  before  they  have 
done  divers  acts  in  their  offices  prejudicial  to  the  peace. 
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order  and  good  government,  within  such  cities,   towns        ^^3^* 
corporate,    boroughs,  and   places.     It  also  recites  that     The  Kino 
divers  persons  who  had  right  to  such  offices,  or  to  be  bur-       .,  ?- 
gesses  or  freemen  of  such  cities,  have  illegally  been  re- 
moved, or  refused  admittance,  having  no  other  remedy  to 
procure  admittance  or  restoration  to  their  said  offices,  or 
franchises,  of  being  burgesses  or  freemen,  than  by  writs  of 
mandamus,  the  proceedings  on  which  are  dilatory  and  ex- 
pensive, and  then  it  provides,  for  speedy  obedience  to  such 
writs,  for  proceedings  upon  the  returns  thereto,  and  for 
damages  and  <K)8ts  thereon.     It  then  provides  for  quo 
warranto  informations,  in  respect  of  any  of  the  said  offices 
or  franchises.     It  directs  the  mode  of  proceeding  thereon, 
and  provides  for  costs,  for  or  against  the  relator,  and 
directs  that  the  statute  4  Anne^  c.  16,  and  all  the  statutes 
allowing  double  pleas,  &c.,  shall  extend  to  the  proceedings 
on  such  writs  of  mandamus  and  quo  warranto  information. 
The  statute  then  recites  a  distinct  and  independent  mis- 
chief^  namely,   the  re-electing  for  successive  years    in 
divers  counties,  boroughs,  towns  corporate,  and  cinque 
ports,   the  mayor,  bailiff,  or   other  officer,  to  whom  it 
belongs  to  preside  at  the  election,  and  make  the  return  of 
members  to  serve  in  parliament,  where  such  officer  is 
annually  elected,  and  enacts  and  declares,  that  no  person 
who  hath  been  in  such  office  for  one   whole  year  shall 
be  capable  of  being  chosen  for  the  year  ensuing.     Upon 
this  statute  the  question  is,   whether  those  parts  of  it 
which  relate  to  writs  of  mandamus  and  quo  warranto 
informations  extend  to  boroughs  which  are  not  corpora-'    ' 
tions,  and  in  which  the  officer  or  officers  that  exist  have 
nothing  to  do  with  the  government  of  the  place,  or  whe- 
ther they  are  confined  to  corporate  places  and  corporate 
officers.    The  first  case  in  which  this  question  appears  to 
"have  been  mentioned,  as  far  as  I  have  been  able  to  find,  is 
Rex  V.  Boyles  (a),  where,  upon  a  quo  warranto  informa- 
tion to  shew  by  what  authority  the  defendant  claimed  to 

(a)  FiUg.  82.     2  Ld.  Raym.  1559.    Stra.  636. 
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be  one  of  the  bailiffs  of  Southwold,  which  was  described 
ip^l^^Q     as  an  office  of  trust  and  pre-eminence,  and  touching  the 
V-  rule  and  government^  and  the  administration  of  justice 

within  the  said  vill,  it  was  urged  for  the  defendant,  that 
the  statute  of  An9ie  was  declaratory  in  what  cases  a  quo 
warranto  lay,  and  that  this  office,  as  described,  was  not 
within  the  preamble  of  that  act.  The  Court  did  not,  as  is 
supposed,  arguendo  in  Rex  v.  Wallis  (a),  decide  that  the 
office  was  within  the  statute,  but  denied  that  the  statute 
was  exclusive  of  cases  not  recited  in  the  preamble  of  the 
act,  meaning  probably,  that  quo  warranto  informations 
would  lie  in  other  cases  than  those  to  which  the  act  refers. 
The  first  important  case  is  Rex  v.  Williams  (&)•  The 
question  there  was  not  upon  any  distinction  between  cor* 
porations  and  boroughs  which  were  not  corporations,  but 
upon  a  distinction  in  a  corporation,  between  usurping  a 
corporate  office,  and  exercising  non-corporate  rights. 
The  information  there  was  to  shew  by  what  authority  the 
defendant  held  a  court  of  record  within  the  borough  of 
Denbigh.  The  judgment  was  for  the  crown,  and  costs 
were  awarded,  under  the  statute,  and  the  question  was, 
whether  the  award  of  costs  could  be  supported.  There 
was  no  doubt  but  that  the  place,  Denbigh,  was  a  town 
corporate,  but  the  defendant  had  not  usurped  the  cor- 
porate office;  he  had  merely  exercised  a  non-corporate 
right.  Lord  Mansfield  was  of  opinion  that  the  act  was 
meant  to  extend  to  all  officers  of  corporations,  as  such,  but 
it  was  not  within  its  principle  or  meaning,  that  it  should 
extend  to  all  offices  exercised  within  the  limits  of  the  cor- 
poration. He  said  that  the  title  could  not  control  the 
body  of  the  act ;  and  there  being  no  charge  of  usurping 
any  office,  the  judgment  as  to  the  costs  was  wrong.  De-^ 
nison,  J.,  said,  that  ^'franchises,''  in  the  act,  meant  cor- 
porate rights,  or  rights  to  freedom  in  corporations;  and 
Foster,  J.,  said,  it  meant  freedoms,  and  rights  to  be  mem- 
bers of  the  corporation.     This  case,  therefore,  though  it 

(o)  5  T.  R.  375.  (6)  1  Burr.  402. 
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decides  nothing  expressly,  as  to  the  distinction  between 
boroughs  and  corporations, .  contains  dicta,  that  the  act     ThTKiiio 
refers  only  to  corporate  rights ;  and  if  it  be  confined  in  v* 

corporations  to  corporate  offices,  it  cannot  extend  to  non- 
corporate offices  in  unincorporated  towns  and  places.  In 
Rex  V.  Marsden{d),  Yates,  J.,  says,  ''the  statute  9  Anne, 
extends  only  to  corporation  offices."  In  Rex  v.  Wallis  (Jb) 
the  question  was,  whether  the  statute  applied  to  a  quo 
warranto  information  against  the  defendants  for  usurping 
the  office  of  constable  of  Birmingham,  Birmingham  is 
not  a  corporation,  or  a  borough,  but  it  is  a  place^  and  the 
9  Anne,  c.  20,  has  the  word  place^  as  well  as  town$  cor^ 
parate  and  boroughs.  There  was  a  judgment  for  the 
crown,  and  costs  were  allowed  to  the  ^prosecutor,  and  the 
question  was,  whether  such  allowance  of  costs  was  right, 
and  the  Court  held  that  it  was  not,  because  the  word 
''places"  in  the  9  Anne,  c.  20,  applied  only  to  such 
places  as  were  ejusdem  generis  with  those  enumerated  in 
the  statute,  **  cities,  towns  corporate,  and  boroughs ;"  for 
had  all  places  been  intended,  the  legislature  would  have 
used  one  compendious  word  to  comprehend  all  places; 
and  BuUer,  J.,  noticed  the  distinction  between  burthen- 
some  offices,  such  as  that  of  a  constable,  and  such  from 
which  profit  may  be  expected,  as  corporate  offices  in 
corporations.  He  also  noticed  the  expression  of  Lord 
Mansfieldf  in  Rex  v.  Williams,  that  it  is  not  within  the 
reason  or  meaning  of  the  act,  that  it  should  extend  gene- 
rally to  all  offices  within  a  corporation,  and  drew  the  in- 
ference, that  Lord  Mansfield  must  have  thought  there  was 
no  office  not  in  a  corporation  within  the  act.  In  Rex  v. 
Hall{c),  the  same  question  occurred  as  in  Rex  v.  fFiV- 
liams,  whether  the  statute  applied  to  a  non-corporate 
office,  the  office  of  register,  and  clerk  of  the  court  of  re- 
quests, in  a  corporate  place  [the  city  of  Bristol] ;  and  Ab* 
bott,  C.  J.,  referred  to  Rex  v.  Wallis,  as  deciding  that  the 

(a)  3  Burr.  1812.  (c)  Ante,  vol.  ii.,  341.     1  B.  k 

(6)  5  T.  R.  375.  C.  237. 
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1826.        word  '' places"  meant  places  ejusdem  generis  with  those 
The  King      nientioned  in  the  act,  and  that  Birmingham  not  being  a 
V-  city,  or  town  corporate,  was  not  a  place,  within  the  act; 

and  added,  as  his  own  opinion,  that  ''other  offices''  most 
mean  offices  ejusdem  generis  with  those  mentioned,  which 
are  all  corporate  offices.  In  Rex  v.  Richardson  {a),  upon 
a  quo  warranto  information  against  the  portreeve  of  the 
borough  of  Penryn,  which  is  not  a  corporate  borough,  Ihe 
defendant  obtained  a  rule  nisi  to  plead  several  matters, 
and  contended  that  he  had  a  right  to  do  so,  because  the 
borough  returned  members  to  parliament,  and  was  there- 
fore within  the  statute  of  Anne,  which  gives  a  right  to 
plead  double,  in  cases  within  that  act ;  but,  upon  cause 
being  shewn,  the  £ourt  considered  Rex  v.  Wallis  as  in 
point ;  that  the  statute  only  applied  to  corporate  offices ; 
and  therefore  discharged  the  rule.  Upon  this  particular 
point,  the  only  case  I  am  aware  of,  upon  which  a  doubt 
arose,  was  Rex  v.  Highmore  (6).  The  question  there  was, 
whether,  on  a  quo  warranto  information  against  the  bailiff 
or  sub-bailiff,  who  is  the  returning  officer  of  Milbum 
Port,  which  is  a  borough  sending  members  to  parliament, 
but  not  a  corporation,  the  defendant  was  entitled  to  plead 
double.  During  the  argument,  Abbott,  C.  J.,  said  the 
words  ''  burgesses  or  freemen,"  seem  to  confine  the  statute 
to  places  having  burgesses  or  freemen;  but  the  rule  to 
plead  several  matters  was  made  absolute,  for  if  the  Court 
discharged  the  rule  the  defendant  would  have  been  pre- 
cluded from  setting  the  matter  right  by  writ  of  error, 
whereas,  if  they  made  it  absolute,  and  the  defendant 
pleaded  double,  the  error,  if  it  were  one,  would  be  on 
the  record,  and  the  judgment  of  a  higher  tribunal  might 
be  obtained.  That  case,  therefore,  proceeded  not  so  much 
upon  the  ground  that  the  Court  had  doubt,  as  upon 
the  principle  that  the  question,  if  any,  should  be  open 
to  investigation  by  a  court  of  error.  Upon  this  state 
of  the  authorities,  where  there  is  not  one  that  expresses 

(a)  9  East,  469.  (6)  5  B.  &  A.  771.    Ante,  vol.  i.,  438. 


M'Kat. 
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any  doubt,  where  one.  Rex  v.  Richardson,  which  is  ex-  ^^2^* 
pressly  in  point,  and  where  all  the  others,  except  Rex  v.  j^e  ^i^g 
Higkmore,  which  is  no  authority  either  way,  proceed 
*  avowedly  upon  the  principle,  that  the  statufe  applies  only 
to  corporate  offices  (that  is,  offices  in  a  corporation),  the 
error  in  those  decisions  must  be  very  palpable,  and  the 
words  of  the  statute  very  plain  and  unequivocal,  before  we 
can  act  in  opposition  to  the  principle  upon  which  those 
decisions  proceed.  But  when  we  consider  that  the  word 
'*  boroughs,"  in  the  title  to  the  act,  may  be  satisfied  by 
referring  it  to  the  last  section,  which  prohibits  the  choice 
of  a  returning  officer  for  two  successive  years,  and  that  in 
that  preamble  which  introduces  the  provisions  for  writs  of 
mandamus,  and  quo  warranto  informations,  we  find  men- 
tion made  of  the  peace,  order,  and  government  of  the 
place,  with  which  a  bailiff,  merely  as  returning  officer,  has 
nothing  to  do,  and  of  burgesses,  or  freemen,  which  occur 
only  in  corporations,  we  think  it  is  impossible  to  say  that 
it  is  clear  that  the  provisions  as  to  writs  of  mandamus,  and 
quo  warranto  informations,  apply  to  unincorporated  bo- 
roughs; and,  on  the  contrary  it  appears  to  us,  that  they 
apply  wholly  to  corporate  offices  in  corporate  places.  The 
consequence  is,  that  the  rule  nisi  obtained  in  this  case 
must  be  made  absolute. 

Rule  absolute. 


Fridt^f 

Doe  on  the  demise  of  Evans  v.  Evans.  2d  June, 

X  HIS  was  an  ejectment  to  recover  the  possession  of  cer*      A  copy- 
tain  copyhold  estates  in  Somersetshire.    Plea, 'not  guilty,  t^j^^J^ 

and  issue  thereon.  At  the  trial  before  Gazelee,  J.,  at  the  capitally  con- 
victed of  felo- 
ny and  pardoned  upon  condition  of  suffering  two  years*  imprisonment.  The  lord  took  no 
steps  towards  seizing  the  land.  After  the  two  years'  imprisonment  had  expired,  the  copy- 
holder brought  ejectment  against  his  joint  tenant,  who  had  ousted  him  :-»Held,  that  the 
lord  having  taken  no  step  towards  seizing  the  land,  it  did  not  vest  in  him ;  and  that  the 
copyholder,  being  restored  to  his  civil  rights  by  the  pardon,  might  maintain  the  action. 
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last  Somersetshire  summer  assizes,  the  case  was  this: — 
The  estates  were  held  of  the  manor  of  the  vicarage  of 
Chew  Magna  and  Dundry,  in  the  county  of  Somerset.     It 
appeared  by* the  copy  of  the  court  roll,  dated  26th  No^ 
vember,  1783,  that   F.  King,  and  J.  Evans,  the  father 
of  the  lessor  of  the  plaintiff,  surrendered  the  estates,  and 
took  a  new  grant,  first  to  F.  King  for  life,  and  then  t6  J. 
Evans  for  life ;  and  after  the  death  of  the  latter,  to  his 
widow,  Jane,  and  their  sons,  J.  Evans  and  T.  Evans,  the 
lessor  of  the  plaintiff  and  the  defendant,  as  joint  tenants, 
for  their  lives,  and  the  life  of  the  survivor.     F.  King  died 
in  1807  ;  J.  Evans,  the  father,  in  1818 ;  Jane  Evans  was 
still  living.    J.  Evans,  the  lessor  of  the  plaintiff,  was  con- 
victed of  felony  in  1808,  and  sentenced  to  seven  years' 
transportation;  and  in  1814  he  was  convicted  of  a  capital 
offence,  in  being  at  large  in  England  before  the  period  of 
his  transportation  had  expired :  and  was  attainted,  but 
received  a  pardon  under  the  sign  manual,  on  condition  of 
suffering  two  years'  imprisonment.    The  day  of  the  de- 
mise was  subsequent  to  those  two  years.     Ouster  was  ad- 
mitted.    It  was  contended,  on  the  part  of  the  defendant, 
that  the  lessor  of  the  plaintiff  could  not  recover,  for  that 
his  attainder  was  a  civil  incapacity,  and  disabled  him  from 
making  a  demise.    The  learned  Judge  reserved  the  point, 
and  the  plaintiff  obtained  a  verdict,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.      In  Michaelmas 
term  last  a  rule  nisi  was  obtained  accordingly,  against 
which 

Merewether  tLiid  Erskine  now  shewed  cause,  llie  ques- 
tion is,  whether  the  conviction  of  the  lessor  of  the  plaintiff 
did  not  operate  in  law  as  a  severance  of  the  joint  tenancy. 
It  is  submitted  that  it  did.  The  forfeiture  of  copyhold 
lands  is  to  the  lord,  not  to  the  king ;  1  Watkins,  341 ; 
Kean  v.  Kerly  (a),  Margaret  Podger^s  case  (6) ;  and  re- 
lates back  to  the  time  when  the  offence  was  committed ; 

(a)  1  Mod.  200.  (6)  9  Rep.  107. 
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Co.  Liit.  390  b;  Com.  Dig.  Fotfeiture  (B.  6):  therefore 
the  joint  tenancy  was  sev^ed  when  the  offence  was  com- 
mitted. The  attainder  was  subseqaent ;  therefore  the  de« 
ftndant  could  not  claim  the  estates  by  survivorship,  be- 
cause the  joint  tenancy  was  severed  before  the  civil  death 
of  the  lessor  of  the  plaintiff  took  place.  Then  the  joint 
tenancy  having  been  severed,  the  lord  was  at  liberty  to 
enter  and  seize,  if  he  chose ;  as  he  did  not,  the  estate  still 
continued  in  the  parties:  Rex  v.  Iladdenham^a).  The 
lord  waived  the  forfeiture,  and  renounced  all  claim  against 
the  lessor  of  the  plaintiff;  the  defendant,  therefore,  had  no 
right  to  claim  the  estate  as  against  the  lessor  of  the 
plaintiff.  Benison  v.  Strode  ^b),  will  probably  be  relied 
oa  for  the  other  side  ;  but  the  decision  there  proceeded  on 
a  totally  different  ground,  and  wholly  inapplicable  to  the 
present  case;  for  there  the  question  arose  between  the 
copyholder  for  life,  and  him  in  remainder,  to  whom  the 
copyhold  lands  had  been  granted,  after  the  death,  sur- 
render, forfeiture,  or  other  determination  of  the  first 
estate :  and  there,  the  lord  could  not  enter,  inasmuch  as 
he  had  granted  the  reversion  over.  Then  it  is  clear,  that 
the  disability  worked  by  the  attainder  was  removed  by  the 
pardon.  The  6  Geo.  4,  c.  25,  s.  1,  enacts,  *'  that  in  all 
cases  in  which  his  late  Majesty,  or  the  King's  Majesty 
tiiat  now  is,  his  heirs  or  successors,  hath  been,  or  shall  be 
pleased  to  extend  his  or  their  royal  mercy  to  any  offender 
convicted  of  any  felony,  whereby  the  offender  was,  is,  or 
shall  be,  excluded  from  the  benefit  of  clergy,  and  by  virar- 
rant  under  his  or  their  sign  manual,  countersigned  by  one 
of  his  or  their  principal  secretaries  of  state,  hath  granted^ 
or  shall  grant  to  such  offender,  either  a  free  pardon,  or  a 
pardon  upon  condition  of  transportation,  imprisonment, 
or  any  other  punishment ;  the  discharge  of  sach  offender 
out  of  custody  in  case  of  a  free  pardon,  and  the  perform- 
ance of  the  condition,  in  case  of  a  conditional  pardon, 

(a)  15  East,  463.  3   Levinz,   94.     2  Shower,  150. 

(6)  T.  Jones,  189.  Pollex.  617.      Skinner,  8,  29.    Moor,  238. 
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shall  have  the  effect  of  a  pardon  under  the  great  seal,  for 

^^       such  offender,  as  to  the  felony  whereof  he  or  she  was  so 

V.  convicted/'     Now  the  lessor  of  the  plaintiff  was  dis- 

EVAKS. 

charged  out  of  custody,  having  performed  the  condition 
of  his  pardon,  long  before  the  date  of  the  demise ;  there- 
fore, the  pardon  operated  back  from  the  time  of  his  dis- 
charge, and  his  disability  was  removed  before  the  demise 
was  made. 

W.  E.  Taunton,  contrsL,     The  lessor  of  the  plaintiff  is 
civilly  incapacitated  from  making  a  demise,  and  that  is 
sufficient  to  defeat  the  present  action,  without  contending 
that  the  defendant  is  entitled  to  the  estate  by  survivorship. 
Rex  V.   Haddenham{a),  is  a  different  case  from  this. 
That  was  a  question  of  settlement ;  there  the  lord  had 
granted  to  the  pauper,  subsequently  to  the  attainder  and 
pardon :  and  it  was  held  that  he  was  estopped  by  the 
grant.    An  attainted  felon  cannot  hold  land ;    Co.  Litt. 
2  b;  k  fortiori,  therefore  he  cannot  demise  it.     Large  and 
comprehensive  as  are  the' words  of  the  6  Geo.  4,  c.  25,  s.  1, 
the  pardon  in  this  case  cannot  restore  the  lessor  of  the 
plaintiff's  capacity;   for  his  interest  vested  in   the  lord 
from  the  time  of  the  attainder,  and  the  pardon  could  not 
devest  it  from  the  lord,  and  revest  it  in  the  felon.     Com. 
Dig.,  Pardon,  (F).    That  was  so  held  in  Benison  v.  Strode, 
as  appears  from  some  reports  of  that  case  (6).     lAbboit, 
C.  J.,  It  does  not  appear  that  the  lord  entered  in  this 
case].     Nor  need  it ;  Benison  v.  Strode  decided,  that  entry 
was  not  necessary  in  order  to  vest  the  estate.     I  Bay  ley, 
J.     In  one  report  of  that  case,  the  Court  are  represented 
to  have  said,  that  he  in  remainder  shall  enter  (c)].      That 
could  only  mean  that  he  might  enter,  that  he  was  entitled 
to  the  land. 

Abbott,  C.  J. — It  is  quite  clear  that  the  pardon  by 

(fl)  15  East,  463.  (r)  Skinner,  29. 

(6)  T.  Jones,  190.    2  Shower,  150. 
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virtue  of  the  statute  6  Geo.  4,  c.  25,  s.  1,  restored  to  the 
lessor  of  the  plaintiff  his  civil  capacity  to  hold  lands ;  but 
it  has  been  urged^  and  correctly,  that  it  could  not  devest 
an  interest  which  had  in  the  interval  vested  in  another. 
That  argument  raises  another  question,  namely,  whether 
the  lessor  of  the  plaintiff's  interest  vested  in  the  lord 
instanter  upon  the  attainder,  or  whether  after  the  forfeiture 
it  was  necessary  that  some  act  should  be  done  by  the 
lord,  by  office  found,  or  presentment  made,  or  entry  and 
seizure,  or  by  some  step  or  other,  before  the  estate  would 
vest  in  him  ?  As  at  present  advised,  we  all  concur  in  the 
opinion  that  the  estate  would  not  vest  in  the  lord,  without 
some  such  step  being  taken  by  him ;  but  if,  upon  further 
consideration,  we  should  see  reason  to  change  that  opinion, 
we  will  mention  the  case  again. 


Rule  discharged.  Nisi. 


The  case  has  not  since  been  mentioned. 


Studdt  v.  Saunders  and  another. 


Fridqy, 
2d  June. 


A.SSUMPSIT   upon  a  special  agreement.      Plea,  non      Plaintiff 
assumpsit,  and  issue  thereon.    At  the  trial  before  Bur-  tityS'^appIw" 

by  contract  in 
writing,  agreed  with  defendant  to  sell  him  his  cider  at  35f .  per  hogshead,  to  be  delivered 
at  T.  at  a  future  time,  and  to  lend  what  casks  he  had  empty  for  the  cider,  to  be  manu- 
Pictured  on  plaintiff's  premises,  to  be  paid  for  before  it  was  taken  away.  Plaintiff 
pounded  his  apples,  and  delirered  the  juke  to  defendant's  serrant,  who  proceeded  to 
manu£eu:ture  the  cider.  Before  the  manufacture  was  complete,  the  cider  and  the*  casks, 
some  of  which  belonged  to  the  plaintiff,  were  seized  by  the  excise  officers,  for  being  in 
an  unentered  place,  and  condemned  in  the  Exchequer  as  defendant's  property.  In 
Devonshire,  where  the  parties  lived,  cider  means  the  juice  as  expressed  from  tne  apples. 
In  assumpsit  for  the  price  of  the  cider  and  the  casks : — Held,  that  the  contract  was  for 
the  sale  or  juice,  not  manu&ctured  cider;  that  the  delivery  of  the  iuice  to  defendant's 
servant,  vested  the  proper^  in  defendant ;  that  it  was  defendant's  duty  to  have  entered 
the  premises ;  that  his  neglecting  to  do  so  rendered  plaintiff's  delivering  the  cider  at 
T.  impossible,  and  therefore  unnecessary ;  and  that  plaintiff,  therefore,  was  entitled  to 
recover  the  price,  both  of  the  cider,  and  of  the  casks. 


Studdy 

Saukders 
and  another. 
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rough,  J.,  at  the  Devonshire  summer  assizes,  1823,  the 
plaintiff  obtained  a  verdict,  damages  608/.  I65.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case. 

In  the  year  1819,  the  plaintiff  was  possessed  of  a  consi- 
derable quantity  of  apples,  the  growth  of  his  own  Iand> 
cultivated  by  himself;  and  on  the  29th  of  October^  1819, 
he  entered  into  the  following  contract  with  the  defendants, 
who  were  cider  merchants,  carrying  on  business  at  Bristol. 
'•  It, is  agreed,  on  this  29th  of  October,  1819,  between 
Thomas  B.  Studdy  (the  plaintiff),  and  W.  Saunders  and 
Co.  (the  defendants),  that  the  aforesaid  Studdy  has  sold 
his  cider  at  3&.  per  hogshead,  to  be  delivered  at  Totness, 
in  the  spring  of  the  year  1820 ;  and  the  cider  or  wine 
pipes*  that  he  has  empty,  for  the  use  of  the  said  cider,  to 
be  manufactured  in  premises  of  his  the  said  Studdy^s  ;  and 
for  the  lend  of  such  casks,  the  aforesaid  Saunders  and'  Co. 
are  to  pay  Is.  per  hogshead,  in  addition  to  the  aforesaid 
35^.,  in  all  365.  per  hogshead ;  and  the  said  36^.  per 
hogshead  is  to  be  paid,  one  moiety  at  Christmas  nezt^ 
and  the  other  half  before  the  cider,  or  any  part,  is 
taken  from  the  said  Studdy's.  Signed,  Thomas  B.  Stud- 
dy, William  Saunders  and  Co.  N.  B.  The  aforesaid 
Studdy  is  to  put  the  said  casks  lent  in  good  repair 
for  working ;  and  it  is  expected,  that  the  cider  will  be 
from  two  to  three  hundred  hogsheads ;  if  more,  Saunders 
and  Co.  agree  to  take  it.  And  if  Saunders  and  Co.  want 
to  take  or  draw  off  the  premises,  any  of  Studdy's  casks, 
they  are  to  pay  30a.  per  pipe  for  them."  After  the  making 
of  the  above  contract,  the  defendant  Saunders,  engaged 
one  Hunt,  at  a  salary  of  1/.  per  week,  to  manufacture  the 
cider  for  the  defendants,  and  gave  him  directions  to  apply 
for  such  articles  as  he  might  want  to  his,  Saunders's  bro- 
ther, and  to  obtain  what  money  he  wanted  from  the  plain- 
tiff; and  Hunt  accordingly  obtained  from  the  plaintiff 
sums  of  money  to  the  amount  of  *12/.  The  apples  were 
afterwards  pounded,  and  the  juice  expressed  by  the  plain- 
tiff's servants,  and  the  juice,  or  cider,  as  it  is  called  in 
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Devonshire^  was«  by  the  plaintiff's  servants,  then  put  into         ^826. 
casks^  partly  belonging  to  the  plaintiff,  and  partly  provided       studdt 
by  Saunders,  and  delivered  to  Hunt  upon  the  plaintiff^s  ^r 

premises,  for  the  purpose  of  being  manufactured  there,    and  another. 
Hunt  was  directed  by  Saunders  to  be  particular  in  re- 
ceiving the  cider  from  the  plaintiff's  people,  to  see  that  he 
had  the  proper  measure,  and  that  the  casks  delivered  to 
him  were  full.    The  whole  process  of  manufacture  was  in 
the  hands  of  Hunt,  and  of  a  person  employed  by  him,  by 
the  defendant's  directions ;  and  Htmt  procured  brimstone 
casks,  and  other  articles  required,  from  the  persons  named 
by  the  defendant  Saunders,  and  according  to  his  direc- 
tions.     Saunders  occasionally  attended,  and  gave  direc- 
tions to  Hunt  about  the  manufacture  of  the  cider,  and 
nothing  remained  to  be  done  by  the  plaintiff  to  the  cider, 
after  the  delivery  to  Hunt,  except  what,  if  any  thing,  the 
contract  required ;  but  the  plaintiff  claimed  to  be  entitled 
to  prevent  the  removal  from  off  his  premises,   until  he 
should  be  paid  the  price.  Hunt  was  on  Studdy*s  premises, 
manufacturing  the  cider,  for  twelve  weeks ;  when  the  same 
was  seized  as  hereinafter  mentioned,  the  racking  was  not 
finished,  it  was  in  different  stages  of  its  progress.     Be* 
tween  the  date  of  the  contract,  and  the  time  of  the  seizure 
hereinafter  mentioned,  221  hogsheads  of  cider  had  been 
expressed  by  the  plaintiff's  servants,  and  delivered  to 
Hunt,  and  he  had,  during  that  interval,  been  employed  in 
manufacturing  the  cider.     After  the  delivery  of  the  cider 
to  Hunt,  nothing  remained  to  be  done  to  it  by  the  plain- 
tiff, except  as  aforesaid ;  whatever  was  further  required, 
was  to  be  done  by  Hunt.      Cider,  in  the  course  of  manu- 
facture, diminishes  in  quantity,  after  the  average  of  six  or 
eight  gallons  per  hogshead. 

By  the  statute  3  Geo.  3,  c.  l,s.  25,  it  is  enacted, ''  that 
any  person  who  shall,  aftier  the  25th  day  of  March,  1763, 
sell  any  quantity  of  cid€t,  or  perry,  or  either  of  them,  in 
less  quantity  than  20  gallons  at  a  time,  whether  the  same 
be  made  from  fruit  of  his  own  growth,  or  from  bought 


406  CASES    IX    THE    KINg's    BENCH, 

1826.        fruit,  shall  be  deemed  and  taken  to  be  a  dealer  in  cider 
Stvody       ^^^  P^i*i7»  ^nd  &  retailer  thereof,  and  shall  be  subject  and 
V.  liable  to  the  duty  of  45.  per  hogshead  for  such  quantity  of 

and  another,  cider  and  perry  so  sold,  over  and  above  all  other  duties 
payable  for  cider  and  perry  sold  by  retail ;  and  that  every 
dealer  in,  and  retailer  of  cider  and  perry,  and  other  person 
receiving  into  his  custody  any  quantity  of  cider  and  perry, 
or  either  of  them,  for  sale,  and  every  person  who  shall  buy 
any  fruit  to  make  into  cider  or  perry,  or  either  of  them 
for  sale,  shall  make  a  true  and  particular  entry  in  writing 
of  the  several  and  respective  store-houses,  rooms,  cellars, 
vaults,  and  other  place  and  places  by  him  made  use  of, 
for  the  making  and  keeping  of  cider  and  perry,  or  either 
of  them,  at  the  office  of  excise,  within  the  compass  or 
limits  whereof  such  respective  store-houses,  rooms,  cellars, 
vaults,  and  other  place  or  places  shall  be  situated,  on 
pain  of  forfeiting  the  sum  of  50/.  for  every  such  store- 
house, room,  cellar,  vault,  or  other  place,  which,  from  and 
after  the  said  25th  day  of  March,  1763,  shall  be  made  use 
of  by  any  such  dealer  or  retailer,  receiver,  or  maker, 
respectively,  without  making  such  entry  thereof  as  afore- 
said." 

By  the  statute  42  Geo.  3,  c.  93,  s.  17,  it  is  enacted, 
''  that  in  case  any  of  the  goods,  wares,  merchandize,  or 
commodities,  for  or  in  respect  whereof  any  duties  or  excise 
are  imposed  by  any  act  or  acts  of  parliament  in  force,  im- 
mediately before  the  passing  of  this  act,  shall  be  fraudu- 
lently deposited,  hid,  or  concealed,  in  any  place  or  places 
whatsoever,  with  an  intent  to  defraud  his  Majesty  of  any 
of  the  duties  of  excise,  by  any  such  act  or  acts  of  pariia- 
ment  imposed  for  or  in  respect  thereof;  all  such  goods, 
wares,  merchandise,  and  commodities,  respectively,  shall 
be  forfeited,  together  with  the  packages  containing  the 
same,  and  shall  and  may  be  seized  by  any  officer  or  officers 
of  excise/' 

The  plaintiff's  premises  were  not  entered.  Hunt  nevor 
saw  the  plaintiff,  before  he  applied  to  him  respecting  the 
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cider  in  question.  At  the  time  when  the  communication 
took  place  between  Saunders  and  Hunt,  Saunders  told 
Hunt  he  had  bought  the  plaintiff's  cider,  but  that  he. 
Hunt,  might  as  well  say  to  any  body  who  enquired,  that  he 
Hunt,  was  the  plaintiff's  servant,  as  they,  the  defendants, 
did  not  wish  it  to  be  publicly  known  that  they  had  bought 
the  cider,  as  they  had  given  a  longish  price  for  it.  An 
accident  took  place  during  the  manufactory  of  the  cider ; 
the  floor  gave  way,  and  four  or  five  hogsheads  of  the  cider 
were  lost,  which  are  not  included  in  the  demand  in  this 
cause.  On  the  3rd  of  January/,  1820,  the  officers  of  excise 
came  to  the  plaintiff's  premises,  and  informed  the  plain- 
tiff that  they  had  come  to  search  for  cider  belonging  to 
Saunders,  a  dealer,  whereupon  the  cider  in  question, 
amounting  to  221  hogsheads,  was  shewn  to  them,  and  they 
were  informed  by 'the  plamtiff,  that  such  cider  had  been 
sold  by  him  to  the  defendants,  but  that  he  did  not  consi* 
der  the  cider  as  the  property  of  Saunders  and  Co.,  the 
defendants,  until  it  was  delivered,  according  to  the  agree- 
ment, and  that  Hunt  was  his  servant ;  which  statement. 
Hunt  confirmed.  The  officers  seized  the  cider,  and  it  was 
afterwards  condemned  in  the  court  of  Exchequer,  as 
being  the  property  of  the  defendant,  William  Saunders, 
found  in  an  unentered  place,  and  a  verdict  for  750/.  was 
obtained  against  William  Saunders,  on  an  information  filed 
by  his  Majesty's  Attorney-General,  for  penalties  under  the 
statute  3  Geo.  3,  c.  1,  s.  25,  in  respect  of  the  omission  to 
enter  the  premises  where  the  cider  was  deposited ;  and 
the  same  was  paid  by  the  defendants.  After  the  making 
of  the  contract  for  the  purchase  of  the  cider,  the  same 
remained  on  the  premises  of  the  plaintiff,  under  the  circum- 
stances herein  stated.  After  the  seizure  of  the  cider,  the 
plaintiff  made  an  application  to  the  excise  for  it's  restora- 
tion, stating  in  his  memorial  the  fact  of  the  sale  to  Saun- 
ders, but  claiming  the  cider  to  have  been  his  property  at 
the  time  of  the  seizure ;  but  his  application  was  refused. 
Hunt  was  the  servant  of  Saunders,  for  the  purpose  of 
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receiying  and    manufacturing  the  cider,    but  was   the> 

^Jp^y       servant  oC  the  plaintiff  for  the  purpose  of  retaining  .tbe 

^'  cider  until  payment  should  be  made  of  the  price  by  the 

Savnders.      ,  -    , 

defendants. 

Tindalf  for  the  plaintiff.  The  plaintiff  is  entitled  to  re- 
coTer.  The  only  question  is,  whether  the  property  was 
in  the  defendants  at  the  time  of  the  seizure,  SQ  as  to  make 
the  price  payable  then ;  and  that  depends,  upoa  the 
question,  whether  any  thing  remained  to  be  done  by  the 
plaintiff,  before  the  delivery  to  the  defendants.  Now 
nothing  remained,  to  be  done  by  the  plaintiff,  before,  the 
delivery  to  the  defendants ;  but  if  something  did  remain 
to  be  done,  it  was  rendered  impossible  by  the  wrongful 
act  of  the  defendants.  By  the  terms  of  the  contract,  the 
cider  was  to  be  manufactured  upon  the  plaintiff's  premises^ 
and  it  is  clear  from  the  whole  of  the  contract,  though  it  is 
not  expressly  stated,  that  it  was  to  be  manufactured  by  the 
defendant's  servants,  and  Hunt,  who  was  the  defendant's 
servant,  did,  in  fact,  superintend  the  manufacture.  For 
the  purposes  of  this  contract,  the  juice  was  cider  the  mo- 
ment it  was  expressed  from  the  apples ;  the  contract 
speaks  of  the  sale  of  cider ;  the  case  states  that  cider  was 
delivered  to  Hunt,  the  defendant's  servant ;  therefore,  the 
sale  and  delivery  were  complete  as  soon  as  the  cider  was 
put  into  the  casks,  and  handed  over  to  Hunt,  for  the  pur- 
pose of  being  further  manufactured  by  him.  The  arrange- 
ment that  the  cider  should  be  delivered  at  Totness,  in  the 
spring,  will  be  relied  upon  for  the  defendants,  as  shewing, 
that  in  the  intermediate  time  the  sale  was  incomplete ;  but 
that  was  introduced  only  for  the  purpose  of  defining  the 
time  of  payment,  and  not  the  time  of  sale,  as  appears  by 
what  follows,  namely,  that  one  half  the  price  should  be 
paid  at  Christmas,  and  the  other  half  when  the  cider  was 
removed.  The  stipulation  that  the  cider  should  be  re- 
moved in  the  spring,  was  a  mere  mode  of  shewing  that  the 
payment  of  the  price  was  to  be  completed  at  that  time; 
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but  if  it  was  more — if  it  meant  that  it  was  the  duty  of  the 
plaintiff  to  deliver  the  cider  at  Totness;  still,  as  the 
defendants  have  by  their  own  wrongful  act  rendered  the 
performance  of  that  duty  impossible,  they  cannot  be  heard 
to  complain  of  its  non-performance.  Co.  lAtt,  207 ; 
1  Roll.  Abr.  460, 1.  60  (a).  But  the  cider  was  seized  on 
the  3d  of  January,  before  such  a  delivery,  even  if  the 
plaintiff  was  bound  to  make  it,  was  necessary ;  and  through 
whose  default  ?  Clearly  not  through  the  plaintiff's  default, 
for  he  had  sold  the  cider,  and  the  defendants  had  accepted 
it,  and  were  in  the  course  of  completing  its  manufacture ; 
they  therefore  were  the  persons  who  made  the  cider,  and 
were  bound  to  make  the  entry;  for  the. statute  does  not 
require,  that  the  party  who  merely  expresses  the  juice 
from  the  apples^  which  was  all  the  plaintiff  in  this  case 
did,  shall  make  the  entry.  The  cider  was  seized  in  the 
first  instance,  as  the  property  of  the  defendants,  and  the 
condemnation  of  it  in  the  Court  of  Exchequer,  is  conclu- 
sive to  shew  that  it  was  their  property  ;  because  the  Court 
had  an  exclusive  right  to  determine  that  question ;  and  the 
determination  of  that  court,  being  a  court  of  Record,  is 
final  and  conclusive :  Scott  v.  Sheerman  (6),  Hughes  v. 
Cornelius  (c);  and  indeed  there  are  many  cases  in  which 
the  record,  even  of  a  foreign  court,  has  been  held  to  be 
conclusive,  which  will  be  tbund  collected  in  Starke^s  Evi- 
dence, 238.  The  case  states,  that  the  plaintiff  eventually 
applied  to  the  excise  for  a  restitution  of  the  cider,  claim- 
ing it  to  be  his  property  at  the  time  of  the  seizure ;  but 
diat  fact  cannot  operate  against  him,  because  he  did  it 
under  the  idea  that  he  still  possessed  a  property  in  the 
cider,  not  having  been  paid  the  price.  [Abbott  C.  J. 
He  had  a  lien  for  the  price]. 
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(a)  See  Warburton  v.  Storr, 
Ante,  vol.  vi.,  213.  Grazebrook 
V.  Dayis,  ante  295. 
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defendants,  so  as  to  give  the  plaintiff  a  right  of  action  for 
the  price,  by  virtue  of  the  contract ;  and  the  seizure  and 
condemnation  could  not  give  him  any  such  right.  The 
price  of  five  hogsheads  of  cider,  which  were  lost  in  the 
course  of  manufacture,  are  not  claimed  by  the  plaintiff; 
and  the  others,  which  were  lost  by  the  seizure  and  con«- 
demnation,  are  in  precisely  the  same  situation  with  them. 
The  stipulation  respecting  the  mode  of  payment,  does  not 
affect  the  case.  A  contract  to  pay  a  part  of  the  price 
before  the  manufacture,  is  quite  consistent  with  a  con- 
tract to  deliver  after  the  manufacture.  There  was  no 
eiderin  existence  at  the  time  when  the  contract  was  made. 
The  cider  was,  undoubtedly,  to  b^  manufactured  upon  the 
plaintiff's  premises,  and  the  raw  material  was  delivered  to 
the  defendants  for  the  purpose  of  the  manufacture ;  but  a 
delivery  of  the  raw  material  for  the  purpose  of  manu- 
facture, is  not  a  delivery  of  the  manufactured  article,  and 
could  not  vest  in  the  defendants  the  property  in  the 
cider,  when,  at  a  subsequent  time,  made.  The  whole 
contract  was  executory ;  nothing  was  to  be  claimed  till  the 
manufacture  was  complete ;  and  even  after  that  the*plain- 
tiff  was  bound  to  deliver  the  cider  at  Totness  before  he 
could  claim  the  price ;  Astey  v.  Enny  (a).  Supposing 
there  had  been  no  written  contract,  the  delivery  of  the 
ji)ice  to  Hunt,  for  the  purpose  of  his  manufacturing  it  into 
cider,  would  not  have  been  such  a  delivery  as  would  have 
taken  the  case  out  of  the  Statute  of  Frauds ;  it  did  not 
vest  any  right,  or  interest,  or  property,  in  the  cider,  in  the 
defendants :  and  if  any  accident  had  happened  by  which 
the  whole  of  the  juice  had  been  lost  or  damaged,  he  could 
not  have  maintained  any  action  in  respect  of  it.  [Baylty^ 
J.  Suppose  the  defendants  had  taken  away  thejiitce,  as 
you  call  it,  in  its  then  state  ?]  Then  there  would  have 
been  evidence  to  go  to  the  jury  in  support  of  an  action 
for  goods  sold  and  delivered ;  but  the  plaintiff  could  not 
support  sucb  an  action,  because  there  was  no  evidence  of 

(a)  4  M.  &  S.  262. 
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any  delivery  or  acceptance :  the  only  right  the  defendants         1826. 
had,    was  a  right  at  some  future  time  to  call  upon  the       Stdddt 
plaintiff  to  perform  an  executory  contract ;  and  therefore,  ^• 

they  could  n6t  be  liable  in  this  form  of  action.  Tempest  v. 
Fitzgerald  (a).  [Bay ley,  J.  In  that  case  the  defendant 
never  had  possession  under  the  contracf].  Nor  had  the 
defendants  in  this  case  a  general  possession  under  the 
contract;  they  had  only  a  qualified  possession,  for  a 
particular  purpose ;  and  that  did  not  pass  the  property- 
Unless  the  defendants  had  a  general  right  of  property,  it 
did  not  vest  in  them ;  and  it  is  clear,  that  they  had  not 
any  such  right,  for  they  had  no  authority  to  remove  the 
goods  until  after  the  seizure  took  place.  [Bayley,  J. 
They  had  a  right  over  the  goods  for  all  the  purposes  of 
manufacture].  Yes;  but  for  those  purposes  only;  they 
had  no  general  right ;  they  could  not  remove  them.  The 
property,  therefore,  had  not  passed,  and  this  action  is  not 
maintainable.  The  plaintiff  has  not  delivered  according 
to  his  contract,  and  his  declaration  will  not  apply  to  the 
excuse  which  he  now  sets  up  for  that  non-delivery,  namely, 
that  the  delivery  was  rendered  impossible  by  the  wrongful 
act  of  the  defendants.  The  plaintiff  has  declared  for 
goods  sold  and  delivered,  and  for  goods  bargained  and 
sold,  and  he  has  proved  a  contract  to  sell  and  deliver 
certain  raw  materials,  when  they  should  have  been  manu- 
factured; consequently,  he  cannot  maintain  any  one  of 
his  counts  :  if  he  meant  to  rely  upon  what  he  calls  the 
wrongful  act  of  the  defendants,  he  should  have  declared 
specially,  alleging  the  commission  of  that  wrongful  act, 
per  quod  the  goods  were  seized  and  condemned.  Then 
as  to  the  seizure ;  the  record  of  the  condemnation  in  the 
Court  of  Exchequer  does  not  apply,  because  it  is  not 
evidence  between  these  parties.  The  record  in  that  Court 
was  not  a  proceeding  in  rem,  but  only  in  personam,  and 
therefore  is  not  conclusive  to  shew  that  the  property  was 
in  the  defendants.    The  plaintiff,  if  there  was  any  crimen, 

{a)  3  B.  &  A.  680. 
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was  most  clearly  particeps  criminis.  The  goods  were  not 
condemned  as  the  property  of  the  defendants ;  they  were 
condemned  merely  because  they  were  found  deposited  in 
an  unentered  place.  The  plaintiff  told  the  excise  officers 
a  falsehood,  and  that  was  the  whole  offence,  and  was  the 
means  of  working  the  forfeiture  of  the  goods.  If  there 
was  any  fraud  committed,  the  plaintiff  must  have  known 
of  it,  and  was  in  effect  a  party  to  it ;  that  being  the  case, 
he  could  not  have  recovered  in  a  special  action  founded 
upon  the  fraud,  because  he  could  not  *have  come  into 
Court  with  clean  hands :  and  then  it  follows  that  he 
cannot  maintain  any  action  at  all,  because  whatever  degree 
of  delictum  there  may  be  on  the  part  of  the  defendants, 
he  is  himself  in  pari  delicto ;  he  is  not  rectus  in  curi&, 
and  has  no  right  of  action  at  all. 

Tindal,  in  reply.  There  is  no  evidence  of  any  fraud 
committed  or  known  by  the  plaintiff;  and  the  Court,  in 
the  absence  of  proof,  will  not  presume  fraud.  But  it  does 
appear  upon  the  case  that  the  defendants  have  committed 
a/ega/fraud,  a  fraud  upon  the  excise  laws,  by  omitting 
to  enter  the  place  where  the  cider  was  deposited ;  and  the 
Exchequer  record,  stating  the  penalty  inflicted  upon  and 
paid  by  them,  was  evidence,  if  not  conclusive  evidence,  of 
their  guilt.  [Baj/lei/yJ.  No,  I  think  not.  It  does  not 
appear  to  me  to  be  under  any  circumstances,  evidence,  of 
their  guilt ;  and  it  would  clearly  not  have  been  admissible 
as  such  at  the  trial  of  this  cause.  The  conviction  of  the 
defendants,  in  the  court  of  Exchequer,  may  have  been 
mainly  procured  by  the  evidence  of  the  plaintiff;  and 
besides,  it  was  not  a  proceeding  in  rem  :  it  was  res  inter 
alios  acta,  and  not  receivable  as  evidence  in  this  case]. 
It  is  not  important  to  press  that  point.  At  least  the 
Exchequer  record  shews  that  the  cider  was  the  pro- 
perty of  the  defendants  \%hen  seized,  and  that  it  was 
seized  and  condemned  as  their  property.  [Littledale,  J. 
If  the  word  cider,  in  the  contract,  meant  the  juice  when 
first  expressed  from  the  apples,  it  seems  to  me  that  the 
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property  vested  in  the  defendants,  by  the  delivery  to  Hunt. 
If  it  meant  cider,  in  the  general  acceptation  of  the  word, 
I  think  the  property  did  not  vest.  The  whole  question 
appears  to  me  to  depend  upon  the  meaning  to  be  given  to 
the  word  cider  in  the  contract].  The  case  finds  that  in 
the  country  where  the  contract  was  made,  and  the  parties 
lived,  cider  means  the  juice  as  first  expressed  from  the 
apples;  therefore,  in  that  view  of  the  question,  that 
finding  decides  the  action  in  favour  of  the  plaintiff. 

Bay  LEY,  J.  (a).  If  there  had  been  a  contrivance  be- 
tween the  plantiff  and  the  defendant  to  hold  out  the 
former  to  the  public  as  the  manufacturer  and  owner  of 
the  cider,  and  if  there  had  been  satisfactory  evidence  that 
the  transaction  was  fraudulent,  with  a  view  to  deceive 
the  officers  of  excise,  I  should  have  thought  that  both 
parties  were  in  pari  delicto,  and  that  the  plaintiff,  there- 
fore, could  not  maintain  this  action.  There  is,  certainly, 
some  suspicion  attaching  to  the  case;  but  I  think  not 
sufficient  to  justify  the  presumption  of  fraud.  The 
bargain  is  for  the  sale  of  the  plaintiff's  cider,  at  355.  per 
hogshead,  to  be  delivered  at  Totness,  in  the  spring  of  the 
year  1820,  and  to  be  manufactured  on  the  plaintiff  *s 
premises.  Cider  is  an  equivocal  term ;  it  may  mean  the 
juice  when  first  expressed  from  the  apples ;  or  it  may 
mean  the  manufactured  article  when  the  process  is  com- 
plete. Which  meaning  did  it  bear  in  this  case?  We 
must  look  to  the  conduct,  the  language,  and  the  situation 
of  the  parties,  in  order  to  answer  that  question.  The  case 
finds  that  the  juice  when  first  expressed  from  the  apples, 
is,  in  Devonshire  called  cider ;  that,  therefore,  seems  to  hav6 
been  the  subject  matter  of  the  bargain,  and  the  thing 
actually  sold.  If  the  plaintiff  was  to  manufacture  the 
eider,  the  contract  would  probably  have  provided  for  the 
mode  in  which  the  manufacture  should  be  conducted; 
but  it  is  silent  upon  that  subject.    Then  what  did  the 

(a)  Abbott,  C.  J.,  was  gone  to  Guildhall. 
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1826.         parties  do?     Hunt  was  employed  by  the  defendants;  the 
Studdy       apples  were  pounded ;  and  the  juice  was  put,  part  into 
V*  casks  belonging  to  the  plaintiff,    and   part  into  casks 

provided    by    the    defendants.      Hunt  was  directed  by 
Saunders  to  see  that  the  casks  were  full ;  and  payment 
was  to  be  made,  not  according  to  the  quantity  of  manu- 
factured cider,    but  according  to  the  quantity  of  juice : 
clearly  shewing  that  by  the  word  cider,  the  parties  meant 
the  juice.     Then,  the  juice  being  the  thing  bargained  for, 
it  seems  to  me  that  there  was  a  deUvery  of  it  to  the  de- 
fendants, and  that  the  property  in  it  vested  in  them  ;  for 
the  case   then  stands  thus : — ^The  plaintiff  bargains  to 
deliver  apple  juice;    that  when  it  has  been  made  into 
cider,  he  will  carry  it  to  Totness ;  and  that  it  shall  remain 
on  his  premises  until  the  price  shall  be  paid;    The  juice, 
therefore,  is  to  be  considered  as  goods  bargained  and  sold, 
or  goods  sold  and  delivered  ;  and  an  action  for  the  price  of 
them  was  maintainable,  as  soon  as  the  period  fixed  for  the 
payment  arrived.     That  period  was  the  spring  of  the  next 
year,  and  in  the  meanwhile,  the  plaintiff  was  to  have  a 
lien  upon  the  goods  for  the  price.     Before  the  spring 
arrived  the  goods  were  seized,  and  became  lost  to  both 
parties ;  and  that  loss  was  occasioned  not  by  the  wrongful 
act  of  the   plaintiff,  but  of  the  defendants,  who  must 
therefore  bear  the  consequences.     It  was  their  duty  to 
enter  the  place  in  which  the  cider  was  to  be  manufactured, 
and  this  neglect  in  that  respect  rendered  it*  impossible  for 
the  plaintiff  to  deliver  the  cider  at  Totness ;    therefore, 
that  non-delivery  did    not  destroy   the  plaintiff's  right 
to  recover  the  price,  whenever  the  period  fixed  for  the 
payment  of  it  arrived. 

HoLROYD,  J. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  I  think  this  was  clearly  a  contract 
for  the  sale,  not  of  manufactured  cider,  but  of  the  raw 
apple  juice,  and  that  the  cider  was  to  be  manufactured 
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by  the  defendants,  and  was  to  remain  upon  the  plaintifTs 
premises  during  the  period  of  manufacture,  as  a  security 
for  the  price.  I  think  there  was  not  sufficient  evidence  to 
affect  the  plaintiff  with  the  fraud  practised  upon  the 
revenue,  because  it  is  clear  that  Hunt  was  not  his  servant, 
but  the  servant  of  the  defendants.  It  is  said  that  the 
form  of  action  is  bad,  for  that  this  was  an  executory 
contract,  and  that  the  juice,  or  cider,  cannot  be  considered 
either  as  goods  bargained  and  sold,  or  as  goods  sold  and 
delivered.  I  am  of  a  different  opinion.  I  think  it  may  be 
so  considered,  though  the  price  was  to  be  paid  at  a  sub- 
sequent time,  and  then  that  though  the  contract  was 
partly  executory,  still  as  it  was  partly  executed,  and  the 
juice  was  delivered,  indebitatus  assumpsit  was  maintain- 

.  able.  In  Buller^s  Nisi  Priui  (a),  it  is  said,  *'  although  an 
indebitatus  assumpsit  will  not  lie  upon  a  special  agreement 
till  the  terms  of  it  are  performed,  yet  when  that  is  done,  it 
raises  a  duty  for  which  a  general  indebitatus  assumpsit 
will  lie."  This  is  the  reason  why,  in  declaring  upon  the 
sale  of  a  horse,  it  is  usual  to  introduce  two  counts,  one 
upon  an  executory  contract,  and  the  other  upon  a  contract 
executed :  though  it  is  clear  that  after  delivery  the  action 
would  be  maintainable  upon  the  latter  (6).     The  property 

.  was  altered  from  the  moment  when  the  juice  was  deli- 
vered to  Huntf  and  any  subsequent  loss  which  happened 
without  fault  on  the  part  of  the  plaintiff,  must  have  fallen 
upon  the  defendants.  The  plaintiff  had  a  right  of  action 
for  the  price,  as  soon  as  the  time  limited  for  the  payment 
expired,  and  the  non-delivery  at  I'Dttiess  did  not  bar  that 
right,  because  that  was  occasioned  by  the  wrongful  act  of 
the  defendants. 
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Studdt 

V. 

Sauhders. 


LiTTLEDALB,  J.— I  also  think  the  plaintiff  ought  to  re- 
cover. There  is  no  direct  evidence  of  fraud  on  the  part  of 
the  plaintiff;  there  are  some  suspicious  circumstances  con- 

(a)  1 39.  (6)  Noy,  88.    7  East,  57 1 . 
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Stvddy 

V. 
SilUVDERS. 


nected  with  his  conduct:  but  the  Jury  have  not  found 
fraud,  and  we  cannot  presume  it.  The  case  turns  entirely 
upon  the  meanmg  of  the  word  cider  in  the  contract  The 
word  being  ambiguous,  parol  evidence  was  admissiUe  to 
explain  its  meaning ;  the  case  finds  that  it  meant  the  raw 
juice ;  .and  I  think  all  the  facts  concur  to  shew  the  same. 
If  BO,  the  property  passed  to  the  defendants,  as  soon 
as  Hunt,  who  was  their  servant,  received  possession.  If  the 
juice  was  the  thing  sold,  it  was  the  duty  of  the  defendants 
to  enter  the  premises.  The  form  of  action  is  unobjection- 
able, for  as  soon  as  the  juice  was  expressed,  and  delivered 
to  the  defendants,  it  became  goods  sold  and  delivered. 


Judgment  for  the  Plaintiff. 


Friday, 
2dJunen 

In  replevin 
for  taking  a 
stranger's 
cattle  for  rent 
in  arrear,  a 
plea,  that  the 
cattle  "  were 
not  levant  and 
couchant  in 
the  close  in 
which,  &c.," 
is  bad  on  de- 
murrer, for 
not  shewing 
the  circum- 
stances under 
which  the 
cattle  came 
upon  the  close, 
so  as  to  en- 
title them  to 
be  privileged 
from  distress. 


Jones  v.  Powell. 

JJECLARATION  in  replevin,  to  which  defendant  avows, 
that  being  seised  of  the  locus  in  quo,  he  demised  the  same 
amongst  others  to  J.  S.,  and  for  rent  in  arrear  distrained 
the  cattle  in  question,  being  on  the  close  in  which,  &c. 
Plea  in  bar,  that  the  cattle  were  not  levant  and  couchant 
on  the  close  in  which,  8cc.  Demurrer,  assigning  for 
causes,  first,  that  it  is  not  alleged  in  and  by  the  said 
plea  in  bar  that  the  cattle  escaped  into  the  place  in  which, 
8lc.,  by  the  default  of  the  owner  or  tenant  thereof;  and, 
second,  that  it  is  not  averred  in  the  said  plea,  from  what 
cause  or  under  what  circumstances  the  cattle  came  upon 
the  close  in  which,  &c.    Joinder  in  demurrer. 

R.   V.  Richards,  for  the  avowant,  in  support  of  the 
demurer.    The  plea  in  bar  is  clearly  bad  for  the  causes 
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assigned.  Where  a  distress  is  taken  for  rent  in  arrear,  it  is  not  1326. 
sufficient  in  the  plea  to  the  avowry  to  say,  merely,  that  the 
cattle  were  not  levant  and  couchant,  but  the  party  must  go  on 
and  bring  himself  within  the  excepted  case  of  protection, 
namely,  that  the  cattle  came  upon  the  land  through  the 
default  of  the  tenant  or  owner.  The  general  rule  of  law  is, 
that  all  goods  and  chattds  found  on  the  land  are  dis- 
trainable  by  the  landlord  for  rent  in  arrear,  and  if  a 
stranger's  good  are  distrained,  they  can  only  be  protected 
by  his  shewing  that  they  came  upon  the  land  by  the 
default  or  neglect  of  the  landlord  or  tenant.  The  case  of 
Kempe  v.  Crewe  {a),  is  an  authority  to  shew  that  such 
a  plea  would  be  bad  on  demurrer,  and  the  course  pointed 
out  in  that  case  has  been  here  adopted. 

MauU,  contra.  It  is  submitted  that  this  plea  in  bar  is 
good  in  substance,  and  that  the  case  of  Kempe  v.  Crewe,  is 
an  authority  for  upholding  it.  The  general  rule  laid  upon 
this  subject  by  Mr.  Justice  Blackstone,  in  his  Comment 
taries  (6),  is  this : — '*  With  regard  to  a  stranger's  beasts 
which  are  found  on  the  tenant's  land,  the  following  dis- 
tinctions are,  however,  taken.  If  they  are  put  in  by 
consent  of  the  owner  of  the  beasts,  they  are  distrainable 
immediately  afterwards  for  rent  in  arrear  by  the  landlord. 
So,  also,  if  the  stranger's  cattle  break  the  fences,  and 
commit  a  trespass,  by  coming  on  the  land,  they  are  dis- 
trainable immediately  by  the  lessor  for  his  tenant's  rent, 
as  a  punishment  to  the  owner  of  the  beasts  for  the  wrong 
committed  through  his  negligence.  But  if  the  lands  were 
not  sufficiently  fenced  so  as  to  keep  out  the  cattle,  the 
landlord  cannot  distrain  them  till  they  have  been  levant 
and  couchant  on  the  land."  And  a  little  further  on  he 
^  says,  **  yet  if  the  lessor  or  his  tenant  were  bound  to  repair 
the  fenpes  and  did  not,  and  thereby  the  cattle  escaped  into 
their  grounds,  without  the  negligence  or  default  of  the 

(a)  1  Ld.  Raym.   1577.    Lutw.       (6)  3  Bl.  Com.  lib.,  3,  c.  1,  p.  8 
1573.  &  9. 
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1826.  owner;  in,  this  case,  though  the  cattle  may  have  been 
levant  and  couchant,  yet  they  are  not  distrainable  for  rent 
till  actual  notice  is  given  to  the  owner  that  they  are  there, 
and  he  neglects  to  remove  them,  for  the  law  will  not 
suffer  the  landlord  to  take  advantage  of  his  own  or 
his  tenant's  wrong."  Admitting  this  to  be  the  case,  still 
the  levancy  and  couchancy  of  the  cattle  is  a  material  issue, 
without  regard  to  the  questioii,  whether  the  landlord  or 
tenant  was  or  not  in  fault.  For  this,  the  case  of  Kempt  v. 
Crewe  is  an  authority,  because  although  in  that  case  it 
was  incidentally  suggested  that  a  plea  in  this  form  might 
be  bad  on  demurrer,  still  the  decision  of  the  Court,  as 
it  stands  on  the  record,  is  favourable  to  this  case,  inasmuch 
as  a  similar  plea  was  there  pleaded.  That  was  trespass 
for  breaking  and  entering  plaintiffs  close,  and  taking  and 
impounding  three  cows.  The  defendant  justified  under  a 
distress  for  rent  due  to  him  from  a  third  person.  The 
plaintiff  replied  that  the  cattle  were  not  levant  and  cou- 
chant :  upon  which  issue  was  taken,  and  verdict  found  for 
the  plaintiff;  and  on  a  motion  made  for  a  repleader,  on  the 
ground  that  this  was  an  immaterial  issue,  the  Court,  after 
much  argument,  gave  judgment  for  the  plaintiff.  In  sub- 
stance this  plea  in  bar  is  good,  and  entitles  the  plaintiff  to 
judgment. 

• 

Richards,  in  reply.  Kempe'y.  Crewe. \^  an  authority  to 
shew  that  upon  demurrer  this  plea  is  bad,  and  the  only 
ground  for  refusing  the  repleader  in  that  case  was,  that 
after  verdict,  the  Court  would  intend  that  (he  issue  was 
material.  The  question  here,  is  not  whether  the  cattle 
are  or  are  not  distrainable  under  particular.,  circumstances, 
before  levant  and  couchant ;  but  whether  the  plaintiff 
ought  not  to  have  shewn  that  the  cattle  were  not  distrain- 
able by  operation  of  the  general  rule  of  law,  which  prim& 
facie  subjects  every  thing  on  the  land  to  distress  for  rent. 
Here  the  pl£n tiff  ought  to  have  set  forth  the  special  matter, 
and  bring  himself  within  the  exception  which  exempts  a 
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stranger's  cattle  from  distress.  That  this  is  the  proper 
course  to  be  pursued,  Poole  v.  LongdiU(a),  Com.  Dig. 
Plea,  M.  3,  Dovasten  v.  Payne  (6),  are  authorities. 

Bay  LET,  J.  (c). — I  think  the  plea  in  bar  is  bad  for  the 
objection  taken  to  it  by  Mr.  Richards.  The  general  rule 
of  law  is,  that  the  landlord  has  a  right  to  distrain  every 
thing  upon  the  premises  for  rent  in  arrear.  There  are  ex- 
ceptions to  that  rule ;  but  the  party  meaning  to  rely  upon 
the  exception  must  bring  himself  within  the  limits  of  it. 
Here  it  is  merely  pleaded,  that  the  cattle  were  not  levant 
and  couchant.  Is  that  any  objection  per  se?  Certainly 
not.  The  authorities  are,  that  if  the  cattle  are  not  levant 
and  couchant,  and  the  owner  can  shew  that  they  got  upon 
the  premises,  not  with  his  connivance  nor  by  his  default^ 
then  {he  party  entitled  to  the  rent  is  not  warranted  in 
distraining.  If  the  cattle  get  upon  the  premises  with  the 
owner's  consent,  or  through  his  default,  it  is  quite  immate- 
rial whether  they  were  levant  and  couchant.  It  is  the  duty 
of  every  man  who  is  the  owner  of  cattle,  which  have  been 
distrained,  to  shew,  if  he  claims  exemption,  the  ground 
on  which  he  seeks  to  protect  them,  because  the  circum- 
stances under  which  the  cattle  got  upon  the  premises  must 
be  presumed  to  be  peculiarly  within  his  knowledge.  It 
seems  to  me,  therefore,  not  sufficient  for  the  party  to  say, 
that  thev  were  not  levant  and  couchant,  but  that  he  must 
go  on  and  shew  under  what  circumstances  the  levancy  and 
couchancy  was  materiak  The  case  of  Kempe  v.  Crewe  is  a 
very  clear  authority  upon  that  point.  That  was  tresspass 
for  taking  the  plaintiff's  cattle.  The  defendant  justified 
taking  the  cattle  upon  land  demised  to  one  Williams  for  rent 
in  arrear.  The  plaintiff  replied  merely,  that  the  cattle  were 
XM>t  .levant  and  couchant.  The  avowant  took  issue  on  that 
fact;  and  on  being  found  for  the  plaintiff,  a  motion  was 
made  for  a  re-pleader,  but  refused,  on  the  ground  that 

(a)  2  Saund.  290.  (c)  Abbott,  C.  J.,  was  siuing  at 

(6)  2  'H.  B.  52T.  Nisi  Prius,  in  London. . 
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after  verdict,  the  materiality  of  the  issue  should  be  in- 
tended, if  it  might  be  material.  In  that  case,  the  levancy 
and  couchancy  might  have  been  material,  if  the  cattle  came 
upon  the  land  without  any  default  on  the  owner's  part, 
and  without  his  consent ;  issue  having  been  taken  upon 
that  fact,  and  found  for  the  plaintiff,  the  Court  said,  that 
after  verdict,  it  shall  be  presumed  to  have  been  a  material 
issue.  But  in  that  case  the  Court  said,  that  if  the  repli- 
cation had  been  demurred  to,  then  it  must  have  been 
taken  more  strongly  against  the  plaintiff,  and  then  it 
would  have  been  ill.  Here  the  defendant  has  taken  ad- 
vantage of  the  objection  upon  demurrer,  which  I  think  he 
was  entitled  to  do.  But  there  is  another  objection  in  this 
case,  which  would  entitle  the  defendant  to  judgment.  The 
defendant  avows,  that  the  tenant  held  and  enjoyed  the 
close  in  which,  &c.,  amongst  other  lands,  as  tenant.  The 
plaintiff  pleads  in  bar,  that  the  cattle  were  not  levant  and 
couchant  on  the  close  in  which,  &c. :  That  is  very  like  a 
negative  pregnant,  for  that  might  be  true,  and  yet  they 
might  have  been  levant  and  couchant  upon  some  part  of 
the  lands  demised. 

HoLROYD,  J. — I  also  think  that  the  plea  in  bar  is  bad 
on  both  grounds.  The  case  of  Kempe  v.  Crewe  is  an  au- 
thority to  shew  that  the  first  objection  would  be  clearly 
fatal  on  demurrer,  and  I  think  that  decision  is  correct.  It 
is  a  general  rule,  that  all  things  found  on  the  demised 
premises  are  distrainable  for  rent  in  arrear.  In  replevin, 
therefore,  the  avowant,  or  person  making  cognizance, 
merely  alleges  the  circumstance  of  the  cattle  being  upon* 
the  premises,  and  that  is  sufficient  to  bring  them  within 
the  general  rule.  All  the  exceptions  to  that  general  rule 
must  be  pleaded  in  the  plea  iq  bar,  before  it  will  be 
an  answer  to  the  avowry.  This  is  the  case  of  cloth  de- 
livered at  a  tailor's  house,  com  sent  to  a  mill,  or  other 
things,  which  are  protected  and  privileged  for  the  benefit 
of  trade.    So  of  a  stranger's  beasts  found  on  the  tenant's 
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lands,  tbey  are  protected,  but  the  ground  of  protection 
must  be  specially  set  forth.  The  mere  plea,  that  they 
were  not  levant  and  couchant  would  not  be  sufficient,  be- 
cause that  raises  an  immaterial  issue.  All  the  circum- 
stances entitling  the  cattle  to  be  privileged  from  distress, 
must  be  set  forth,  and  as  that  has  not  been  done  in  this 
case,  I  think  the  plea  in  bar  is  bad  and  the  defendant 
entitled  to  judgment. 

LiTTLEDALE,  J.,  concurred. 

Judgment  for  the  defendant. 


Jokes 
r. 

POWBLL. 


In  the  matter  of  John  Burt  and  Andrew  Burt. 

XN  Michaelmas  term  last,  £.  Alderson  had  obtained  a 
rule  nisi  for  setting  aside  the  award  in  this  case,  upon 
grounds  specified  in  the  said  rule. 

Bolland  and  Sheppard  now  shewed  cause,  and  ob- 
jected, in  the  first  instance,  that  the  application  for  set- 
ting aside  the  award  came  too  late.  The  award  was  pub- 
lished on  the  1st  day  of  June,  1825,  and  the  first  day  of 
Trinity  fulL  term  was  the  3d  June,  the  essoign-day  being 
the  30th  May*  The  motion,  therefore,  to  set  aside  the 
award  ought  to  have  been  made  in  Trinity  teim,  accord- 
ing to  the  provision  of  the  statute  9  &  10  Wil.  3,  c.  15, 
which  requires  that  the  application  for  setting  aside  an 
award  shall  be  made  ''  before  the  last  day  of  the  next  term 
after  such  arbitration  made  or  published  to  the  parties." 
The  question  is,  whether  the  essoign-day  of  the  term  is  to 
be  accounted  as  the  first  day  of  the  term ;  for,  if  it  is  not^ 
then  this  application  ought  to  have  been  made  in  Trinity 
term,  and  came  too  late  in  Michaelmas.  They  cited  An^ 
derson  v.  Coxeter{a),  Lucas  v.   Wilsoh(b),  Lowndes  v. 

(a)  1  Stra.  301 .  (6)  2  Burr.  701 . 


Monday, 
5th  June. 

Where  an 
award  was 
published  in 
the  interval 
between  the 
essoign-day 
and  the  first 
day  of  full 
Trinity-term : 
Held,  that  a 
motion  might 
be  made  for 
setting  it  aside 
in  the  follow- 
ing Michael- 
mas-term, the 
essoign  being 
considered  the 
first  day  of 
the  term 
within  the 
meaning  of 
9  &  low.  3, 
c.  15. 


422  CASES    IN    TH£    KING's    BENCH, 

1826.  Lowndes  (a),  Zachary  v.  Shepherd  (6),  and  Pedley  v.  Go* 
Inre^BuRT.  dard(c).  It  is  submitted,  that  the  first  day  of  Trinity 
tenn  was  the  3d  June,  and  the  essoign-day  is  no  part  of 
the  term  within  the  meaning  of  the  statute.  The  32  Hen. 
8f  c  21,  which  regulates  the  commencement  of  Trinity 
term,  distinguishes  between  the  essoign-day  and  the  first 
ddiyot full  term,  and  enacts,  "that  Trinity  term  shall 
begin  the  Monday  next  after  Trinity  Sunday,  for  the 
keeping  of  the  essoigns,  proper  returns,  and  other  cere- 
monies heretofore  used  and  kept,  and  that  the  full  term 
of  the  said  Trinity  term  shall  begin  the  Friday  next  afler 
Corpm  Christi  day."  The  statute  9  8c  10  Wil.  3,  clearly 
contemplates  the  full  term,  because  it  is  only  in  full  term 
that  a  motion  to  set  aside  the  award  could  be  made. 

Alderson,  in  support  of  the  rule.  For  many  purposes 
the  essoign-day  is  considered  and  accounted  as  part  of  the 
full  term ;  and  it  is  submitted,  that,  in  point  of  law,  it 
ought  to  be  so  considered  in  the  present  instance.  In 
Laidler  v.  Elliott  (d),  which  was  the  last  case  upon  the 
subject,  it  ^as  held  that  the  interval  between  the  essoign- 
day  and  the  full  term  could  not  be  considered  as  part  of 
the  preceding  vacation ;  and  Bayley,  J.,  there  said,  '*  Un- 
til times  comparatively  modem,  one  of  the  Judges  always 
went  dpwn  to  Court  on  the  essoign-day,  for  the  purpose  of 
opening  the  term,  and  hearing  the  essoigns.  That  is, 
therefore,  a  part  of  the  term."  Upon  this  authority  it  is 
clear  that  the  present  application  need  not  have  been 
made  until  Michaelmas  term. 

Abbott,  C.  J. — We  think  that  the  essoign-day  of  the 
term  ought  to  be  considered  as  the  first  day  of  the  term, 
for  the  purpose  of  this  act  of  parliament.  It  is  so  con- 
sidered for  a  great  many  purposes  in  other  cases,  and  I 
think  it  ought  to  be  so  in  this.    It  is  true  that  in  entering 

(fl)  1  East,  276.  (c)  7  T.  R.  78. 

lb)  2  T.  R.  781 .  (rf)  Ante,  vol.  ▼.,  635.  3  B.  &  C.  738 
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up  judgment  on  a  warrant  of  attorney,  it  must  be  sworn 
that  the  defendant  was  alive  within  the  full  term ;  but 
still,  as  there  are  many  cases  which  have  held  that  the 
essoign-day  must  be  considered,  for  some  purposes,  as  the 
first  day  of  the  term,  I  think  we  are  warranted  in  holding 
in  this  instance  that  Michaelmas  term  was  the  term  next 
after  the  award  made,  and  consequently  that  this  rule  was 
moved  for  in  time. 
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In  re  Burt. 


Baylby,  J.,  and  Holroyd,  J.,  concurred. 

Little  DALE,  J.,  was  absent. 

The  grounds  for  setting  aside  the  award  were  then 
considered,  and,  in  the  result,  the  rule 
was  discharged. 


Shaw  v»  Robinson. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  bail  bond  given  in  this  case  should  not  be  delivered 
up  to  be  cancelled,  and  why  the  defendant  should  not  be 
discharged  out  of  custody  on  filing  common  bail.  The 
ground  of  the  motion  was,  that  the  defendant  was  arrested 
by  the  initial  of  his  Christian  name  only,  as  '^  J.  Robinson/' 

Barstow,  upon  shewing  cause,  took  a  preliminary  objec- 
tion to  the  form  of  the  affidavit  upon  which  the  rule  was 
obtained.  It  was  entitled  in  a  case  of  ''  W.  Shaw  against 
J.  Robinson,*'  thus  following  the  very  error  of  which  the 
defendant  complained.  It  ought  to  have  been  ^' John 
Robinson,  arrested  as  J.  Robinson.''  He  submitted,  that 
this  was  a  fatal  informality,  and  that  the  defendant  could 


Monday, 
5th  June. 

Theamdavit 
in  support  of  a 
rule  to  dis- 
charge the  de- 
fendant out  of 
custody,  upon 
the  ground 
that  the  writ 
described  him 
by  the  initial 
of  bis  Chris- 
tian name 
only,  must  set 
out  the  defend- 
ant's Christian 
name  at  fill! 
length  in  its 
title. 


VOL.    VIII. 
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not  use  the  affidavit ;  consequently  the  rule  must  be  dis- 
charged. 

Curwood,  contr^y  insisted  that  the  form  of  the  affidavit 
was  correct.  The  defendant's  complaint  was,  that  he  was 
improperly  arrested  in  the  cause,  as  described  in  the  writ 
by  the  plaintiff;  and  therefore  he  could  not  entitle  his 
affidavit  in  any  other  way,  for  the  only  cause  yet  before  the 
Court  was  one  against  "  J.  Robinson** 


Per  Curiam.-^-1hQ  affidavit  is  improperly  entitled.  The 
defendant  should  have  described  the  cause  in  his  affidavit, 
as  he  contended  it  should  have  been  described  in  the  writ. 
He  complains  that  there  is  no  cause  against  ^^J.  Robinson,** 
properly  before  the  Court,  and  yet  brings  such  a  cause 
before  the  Court  himself.  The  rule  must  be  discharged, 
for  the  defendant  cannot  use  this  affidavit. 

Rule  discharged. 


Hurst  and  others  V.  Jennings. 

V/N  shewing  cause  against  a  rule  nisi  for  withdrawing  an 
execution  under  a  fieri  facias,  the  case  was  this: — ^Tbe 
plaintifis  brought  an  action  of  debt  on  a- bond  executed  by 
the  defendant^  dated  13th  November,  1824,  in  the  penal 


Monday^ 
Sth  June* 

Where  A. 
wgye  certain 
liters  a 
bond  in  the 
common  form 
conditioned 
for  the  pay- 
ment of  a  sum  certain ;  and  at  the  same  time  executed  a  deed  of  the  same  date,  recit- 
ing the  bond,  and  declaring  that  it  should  be  lawful  for  the  obligees  to  commence  an 
action  thereon,  and  proceed  to  iudgment  whenever  they  should  think  fit ;  and  that  upon 
judgment  b«ng  obtained  they  snould  be  at  liberty,  at  their  will  and  pleasure  at  any 
time,  lo  sue  out  execution  thereon ;  and  that  it  was  farther  agreed,  that  any  judgment 
•obtained  on  the  bond,  should  stand  as  a  security  for  payment  to  the  obligees  on  demand, 
of  all  such  sums  of  money  as  then  were  or  might  thereafter  to  them  become  due  from  the 
obligor :— 4leld,  1.  That  this  was  a  contrivance  to  defeat  the  provisions  of  the  warrant 
of  attorney  act,  3  Geo.  4,  c,  39,  and  therefore  void  as  against  the  other  creditors  of  the 
obligor,  who  had  become  bankrupt ; — And,  2.  That  the  obligee  having  entered  up  judg- 
ment in  pursuance  of  the  deed,  and  taken  out  execution  without  assigning  breaches,  and 
executing  a  writ  of  inquiry,  the  case  vras  within  the  provisions  of  the  8  and  9  Wm»  3, 
c*  11,  s.  8 ;  and  the  execution  was  set  aside. 


Hurst 

V. 
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sum  of  lO^OOO/.y  conditioued  for  the  payment  to  the  plain-  i826. 
tiffs  of  8,000/.  and  interest,  on  the  13th  January,  1825. 
By  an  indenture  of  the  same  date,  stamped  with  an  ad 
Talorem  stamp  of  12/.,  and  made  between  the  defendant  Jennings. 
of  the  one  part,  and  the  plaintiffs  of  the  other  part,  recit- 
ing that  the  defendant  was  then  justly  and  truly  indebted 
to  the  plaintiffs  in  the  sum  of  3500/.  or  thereabouts,  for 
goods  sold  and  delivered,  and  money  lent  and  advanced 
by  them  to  him,  and  for  a  considerable  part  whereof,  plain- 
tiffs had  received  as  a  security,  various  bills  of  exchange, 
and  notes  of  hand,  not  then  at  maturity ;  and  that  defend- 
ant, the  better  to  enable  him  to  carry  on  his  trade  and 
business,  had  occasion  to  raise  a  considerable  sum  of  money, 
and  for  the  purpose  of  raising  the  same,  had  applied  to 
the  plaintiffs,  who  had  agreed  to  draw  upon  the  defendant 
five  several  bills  of  exchange  for  1000/.  each,  to  bear  even 
date  with  the  indenture,  and  to  be  made  payable  respec- 
tively at  12,  15,  18,  21,  and  24  months  after  date ;  and 
which  bills  of  exchange,  being  accepted  by  the  defendant, 
they,  the  plaintiffs,  had  agreed  to  get  discounted,  and  to 
hand  over  the  proceeds  thereof  unto  him,  the  defendant. 
And  then,  after  reciting  the  bond,  it  was  by  the  indenture 
witnessed,  that  for  declaring  the  purposes  for  which  the 
bond  was  executed,  it  was  agreed  between  the  parties,  and 
the  defendant  did  thereby  declare,  that  it  should  be  lawful 
to  and  for  the  plaintiffs  to  commence  an  action  upon  the 
said  bond  or  obligation,  and  proceed  to  judgment  thereon# 
whenever  they  should  think  fit;  and  that  upon  judgment 
being  obtained,  plaintiffs,  or  the  survivor  of  them,  his 
executors,  or  administrators,  should  be  at  liberty,  according 
to  their  or  his  own  will  and  pleasure,  at  any  time  and  from 
time  to  time,  to  issue  one  or  more  execution  or  executions, 
upon  such  judgment,  as  they  might  be  advised  and  deem 
expedient.  And  the  said  parties  did  thereby  for  them-  * 
selves  respectively,  and  their  respective  executors,  adminis- 
trators and  assigns,  declare,  and  agree,  that  the  said  bond 
or  obligation  was  so  made,  and  that  any  judgment  to  be 

2f2 
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1826.         obtained  thereon,  should  stand  and  be  as  a  security  for 
^HuRST        payment  to  the  plaintiffs  on  demand,  and  without  any  de- 
V-  duction  or  abatement  whatever,  of  all  such  sum  and  suma 

of  money,  as  then  were  or  should  or  might  at  any  time 
thereafter  become  due  from  the  defendant  to  the  plaintiffs, 
for  goods  sold  and  delivered,  x>t  to  be  sold  and  delivered, 
or  for  monies  advanced,  or  to  be  advanced  or  paid  by  them, 
or  either  or  any  of  them,  to,  for,  or  on  account  of  the  said 
five  several  bills  of  exchange  thereinbefore  mentioned  ;  or  to, 
for,  or  on  any  other  account,  or  on  behalf  of  defendant,  or 
which  pluntiffs,  or  either  of  them,  had  or  might  become 
liable  for,  or  engage  to  pay  for  the  defendant,  or  in  or  for 
which  the  defendant  should  at  any  time  thereafter  become 
indebted  unto  the  plaintiffs,  or  either  or  any  of  them,  on 
any  account  whatsoever,  with  lawful  interest ;  and  also  for 
the  purpose  of  effecting  a  full  and  complete  indemnity  to 
them  in  respect  thereof,  and  of  and  from  all  actions,  suits, 
costs,  charges,  damages,  and  expenses,  claims  and  demands, 
relative  thereto.  On  or  about  the  2l8t  January,  1825, 
the  plaintiffs  commenced  an  action  by  the  said  bond,  and 
obtained  judgment  by  nil  dicit  thereon,  which  judgment 
was  signed  on  3rd  February,  1825.  On  the  14th  January, 
1826,  the  plaintiffs  caused  an  execution  to  be  sued  out 
upon  the  judgment  so  obtained  by  them,  directed  to  the 
sheriffs  of  London,  who,  by  virtue  of  the  said  execution, 
levied  upon  the  goods  and  chattels  of  the  defendant  for 
the  sum  of  8473/.  I2s.  lOd.  besides  sheriff's  poundage. 
The  goods  and  chattels  seized  under  the  execution,  remained 
on  the  premises  of  the  defendant  on  and  after  the  3rd 
February,  1826,  on  which  day  a  commission  of  bankrupt 
was  awarded  against  the  defendant,  under  which  he  had 
been  duly  found  and  declared  a  bankrupt,  and  a  provisional 
assignment  of  his  estate  and  effects  had  been  executed  by 
the  major  part  of  the  commissioners  named  and  authorised 

• 

^n  and  by  the  said  commission. 

Rumball  now  shewed  cause  against  the  rale  nisi  for 
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withdrawing  the  execution.    The  object  of  this  applica-        1826. 
tion  is  to  take  the  opinion  of  the  Court,  as  to  the  validity        Hurst 
of  this  execution  under  the  operation  of  the  Bankrupt  act,      ,     v. 

JENNINGS 

6  Geo*  4,  c.  16,  s.  108,  which  provides,  *'  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out  ex- 
ecution upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  shall  be  paid  rateably 
with  such  creditors."  In  the  late  case  of  Taylor  v. 
Taylor  (a),  which  in  its  circumstances  was  similar  to  the 
present,  the  Court  (two  of  its  members  only  being  present), 
was  of  opinion  that  an  execution  issued  upon  a  judgment 
obtained  by  default,  confession,  or  nil  dicit,  and  levied 
upon  the  goods  of  a  bankrupt,  before  his  bankruptcy^  is 
not  absolutely  void,  under  the  6  Geo.  4,  c.  16,  s.  108,  and 
therefore  refused  to  set  it  aside  on  motion.  The  provi- 
sional assignee  ha^  mistaken  his  remedy  with  a  view  of 
trying  this  question.  He  ought  to  have  brought  either 
trover,  or  money  had  and  received*  The  provision  con- 
tained in  the  108th  section  of  the  new  Bankrupt  act,  is 
adopted  from  the  Jrish  statute  11  &  12  Geo.  3,  c.  8, 
8.  6  (6). 

Abbott,  C.  J.  interposed,  and  intimated  to  the  de- 
fendant's counsel^  that  he  thought  they  had  mistaken  their 
course,  in  coming  to  the  Court  to  have  the  execution  with- 
drawn on  motion.  This  was  too  important  and  general  a 
question  to  be  so  decided ;  and  therefore  his  Lordship  sug- 
gested the  propriety  of  having  the  facts  stated  in  the  form 
of  a  case,  in  order  that  the  point  might  be  solemnly 
decided. 

Marryatf  contriL,  intimated  that  there  were  two  other 
objections  fatal  to  the  execution,  which  the  Court  could 
have  no  difficulty  in  disposing  of  on  motion;  first,  that  the 
bond  and  indenture  mentioned  in  the  affidavit,  was  a  mere 

(a)  Ante,  159 ;    5  B.  &  C.  392.      270;    and    ArchhM%   Bankrupt 
(6)  See  £t2en'8  Bankrupt  Laws,      Laws. 
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contrivance  to  defeat  the  provisions  of  the  Warrant  of 
Attorney  act,  3  Geo.  4,  c.  39,  s.  I  (a),  inasmuch  as  these 
two  instruments,  taken  together,  were,  in  substance  and 
effect,  a  warrant  of  attorney  to  confess  judgment ;  and 
second,  that  the  statute  8  &  9  Wm.  3,  c.  11,  s.  8,  had  not 
been  complied  with,  inasmuch  as  there  had  been  no  sug* 
gestion  of  breaches,  or  writ  of  inquiry  executed  before  ex* 
ecution  was  taken  but. 

(a)  The  3  Geo.  4,  c.  39,  a.  1,  recitts,  that  injustice  had  been  frequently 
done  to  creditors  by  secret  warrants  of  attorney,  to  confess  judgments  for 
securing  the  payment  of  money,  whereby  persons  in  a  state  of  insolvency 
were  enabled  to  keep  up  the  appearance  of  being  in  good  circumstances, 
and  the  persons  holding  such  warrants  of  attorney,  had  the  power  of 
taking  the  property  of  such  insolvents  in  execution,  at  any  time,  to  the 
exclusion  of  the  rest  of  their  creditors ;  and  for  remedy  thereof  enacts, 
**  that  if  the  holder  thereof  shall  think  fit,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  a  true  copy  thereof,  and  of 
the  attestation  thereof,  and  the  defeazance  and  indorsement  thereon,  in 
case  such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  the 
court  of  King's  Bench,  or  such  a  true  copy  thereof  as  aforesaid,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  any 
other  court,  shall  within  21  days  after  the  execution  of  such  warrant  of 
attorney,  be  filed,  together  with  an  affidavit  of  the  time  of  the  execution 
thereof,  with  the  clerk  of  the  docquets  and  judgments  in  the  court  of 
Ring's  Bench." 

By  section  2  it  is  enacted,  *'  that  if  at  any  time  ailerthe  expiration  of 
21  days  next  after  the  execution  of  such  warrant  of  attorney,  a  com- 
mission of  bankrupt  shall  be  issued  against  the  person  who  shall  have 
given  such  warrant  of  attorney,  under  which  he  shall  be  declared  a 
bankrupt,  then  and  in  such  case,  unless  such  warrant  of  attorney,  (fr  a 
copy  thereof,  shall  have  been  filed  as  aforesaid,  within  the  said  space  of 
21  days  from  the  execution  thereof,  or  unless  judgment  shall  have  been 
signed,  or  execution  issued  on  such  warrant  of  attorney,  within  the 
same  period,  such  warrant  of  attorney,  and  the  judgment  and  execution 
thereon,  shall  be  deemed  fraudulent  and  void  against  the  assignees  under 
such  commission,  and  such  assignees  shall  be  entitled  to  recover  back 
and  receive  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all 
and  every  the  monies  levied,  or  efiects  seized,  under  and  by  virtue  of 
such  judgment  and  execution. 

And  section  3,  after  reciting  that  the  object  of  the  said  provision 
might  be  defeated  by  any  person  giving  a  cognovit  actionem,  instead  of 
a  warrant  of  attorney  to  confess  a  judgment,  enacts  the  same  provisions 
as  to  every  cognovit  actionem  given  by  any  defendant  in  any  personal 
action,  as  were  before  enacted  with  respect  to  warrants  of  attorney. 
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Rumball  then  addressed  himself  to  these  points.  The  1826. 
ultimate  effect  of  the  indenture  in  this  case,  might  be  the 
same  as  that  which  would  be  attained  by  a  warrant  of  at- 
torney to  confess  a  judgment;  but  unless  it  can  be  consi- 
dered in  terms,  as  a  warrant  of  attorney,  it  does  not  come 
within  the  operation  of  the  3  Geo.  4,  c.  39,  s.  1.  There 
is  a  great  difference  between  a  warrant  of  attorney  given 
to  confess  a  judgment,  and  an  instrument  of  this  descrip- 
tion. A  warrant  of  attorney  is  irreyocable,  and  deprives 
the  party  giving  it  of  all  power  of  defence.  Odes  v.  Wood' 
ward  {a):  so  does  a  cognovit  actionem.  This  instrument 
amounts  only  to  a  covenant  not  to  defend ;  but  notwith- 
standing that,  the  plaintiff  could  not  avail  himself  of  it 
without  suing  in  the  regular  way,  and  the  defendant  might 
still  plead  to  the  action.  The  only  remedy  which  the 
plaintiflFs  would  have  upon  the  deed,  would  be  an  action  of 
covenant  for  nominal  damages,  if,  indeed,  such  an  action 
would  lie.  The  defendant  might,  in  this  case,  have  resisted 
the  action  by  pleading  to  it.  He  has  not  done  so ;  and 
therefore  the  instrument  is  different  in  its  natnre  and  effect 
from  a  warrant  of  attorney,  to  which  species  of  instrument 
only  the  statute  in  question  is  applicable ;  and  the  Court 
will  not  so  construe  the  act  as  to  bring  an  instrument 
within  its  operation  which  is  not  within  its  very  words. 
But,  at  all  events,  this  is  not  the  proper  mode  of  setting 
aside  the  execution.  The  remedy  under  the  second  sec- 
tion, if  any,  in  such  a  case  as  this,  is  by  action  of  trover 
for  the  goods  seized,  or  for  money  had  and  received,  to  re- 
cover the  proceeds  of  the  execution.  In  either  of  these 
forms  of  action,  the  question  might  be  discussed  more 
satisfactorily  than  on  motion.  Secondly,  this  is  not  a  case 
within  the  8&  9  Wm.  3,  c.  11,  s.  8,  inasmuch  as  the  con- 
ditions of  the  indenture  cannot  be  incorporated  with  the 
bond,  so  as  to  render  the  assignment  of  breaches  neces^ 
sary. 

(a)  2  Ld.  Raym.  766*     1  Salk.  87. 


430  CASES   IN   THE   king's   BENCH, 

1826.  Marryatf  F.  Pollack,  and  Justice,  contriL,  were  stopped 

by  the  Court. 


Hurst 
Jensiimgs. 


Abbott,  C.  J. — ^This  is  an  application,  in  form,  to 
compel  the  plaintiffs  to  withdraw  an  execution ;  but  it  is  in 
effect  to  set  the  execution  aside.  Now,  the  Court  has 
power  over  all  executions  issuing  from  itself,  and  has  au- 
thority to  set  them  aside  if  the  purposes  of  justice  re- 
quire that  they  shall  be  set  aside.  This  application 
is  not  made  to  vacate  the  deed  or  the  bond,  nor  evea 
to  set  aside  the  judgment;  it  is  only  to  vacate  the 
execution,  and  if  we  see  that  all  that  has  been  done, 
and  which  has  led  to  the  issuing  of  the  execution, 
is  a  contrivance  to  evade  the  provisions  of  an  act  of  par- 
liament, or  any  principle  of  the  common  law,  it  is  our 
duty  to  set  the  execution  aside ;  and  I  am  clearly  of  opi- 
nion that  that  which  has  been  done  in  this  case,  has  been 
done  with  that  intent  and  purpose.  It  appears  that  the 
bond  in  question  is  conditioned  for  the  payment  of  the 
sum  of  8,000/.  and  interest,  absolutely.  That  bond  is 
accompanied  by  a  deed,  from  which  it  appears,  that  the 
whole  of  the  large  sum  mentioned  in  the  condition,  was 
not  then  due ;  but  that,  in  fact,  only  the  sum  of  3,600/.; 
Cor  the  payment  of  a  considerable  part  of  which  sum, 
promissory  notes  and  bills  of  exchange  not  then  due,  had 
been  received  by  the  plaintiffs.  It  appears,  also,  fronii4he 
necital  in  the  deed,  that  a  further  sum  was  intended  to  be 
advanced  by  means  of  bills  of  exchange,  to  be  drawn  by 
the  plaintiffs  upon  the  defendant,  who  was  to  acc^t  the 
same  at  long  dates,  which  the  plaintiffs  Were  to  get  dis- 
counted, and  hand  the  proceeds  to  the  defendant.  The 
bond  and  this  deed  are  taken  together,  and  the  deed  con- 
tains a  clause  enabling  the  obligees  of  the  bond  to  com- 
mence an  action  on  the  bond,  obtain  judgment,  and  sue 
out  execution  upon  it,  at  their  own  will  and  pleasure : 
and  it  is  further  agreed,  that  the  judgment  so  obtained, 
shall  be  a  security^  not  only  for  monies  already  advanced, 
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but  for  any  monies  which  might  thereafter  be  advanced, 
or  ultimately  become  due.    This,  then,  is  in  substance 
precisely  the  same  as  a  warrant  of  attorney,  upon  which 
judgment  had  been  obtained  by  nil  dicit.     Is  not  this,  in 
effect,  a  contrivance  to  defeat  the  provisions  of  the  statute 
3  Geo.  4,  c.  39,  which  requires,  that  all  warrants  of  attor- 
ney to  confess  judgment  shall  be  duly  registered  in  the 
manner  therein  provided,  in  order  that  the  world  may  have 
notice  of  their  existence  ?     It  appears  to  me,  most  clearly, 
to  be  so,  and  on  that  ground,  I  think  the  Court  are  called 
upon  to  make  this  rule  absolute.     But  I  also  think,  that 
this  is  a  contrivance  to  defeat  another  wholesome  statute, 
namely,  the  8  &  9  Wm.  3,  c.  11,  s.  8,  which  requires  the 
assignment  of  breaches  in  actions  upon  bonds  conditioned 
for  the  performance  of  covenants  and  agreements,  and  that 
there  shall  be  a  writ  of  inquiry  to  ascertain  what  is  due 
upon  the  bond.     The  taking  of  these  two  instruments 
together,  is,  in  my  opinion,  an  evasion  of  the  provisions 
of  that  act ;  and  it  is  also  an  evasion,  in  my  opinion,  of  the 
sound  and  wholesome  rule  of  the  common  law,  inasmuch 
as  it  is  a  contrivance  between  these  individuals,  by  which 
one  of  them  shall  have  the  power,  at  any  time  he  thinks 
fit,  to  place  an  execution  upon  the  goods  and  effects  of 
the  other,  whereby  he  may  defeat  creditors  availing  them- 
selves of  the  bankrupt  laws,  in  order  to  obtain  a  rateable 
distribution  of  the  bankrupt's  effects.     Looking  at  this 
proceeding  in  these  different  views,  it  appears  to  me,  that 
we  shall  be  well  warranted  in  making  this  rule  absolute, 
and  I  think  we  ought  to  do  so. 
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HVBST 

V, 

Jevnikos. 


HoLROYD,  J.  (a). — I  am  also  of  opinion  that  we  ought 
to  set  aside  the  execution  in  this  case.  I  think  this  is  a 
case  directly  within  the  statute  3  Geo.  4,  c.  39,  or  at  least, 
that  these  instruments  are  a  direct  evasion  of  that  statute, 
the  object  of  which  was  to  give  publicity  to  warrants  of 
attorney.      By  the  first  section,  every  warrant  of  attorney 

(a)  Bajfley^  J.  was  in  the  Bail  Court. 
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must  be  filed   within  21   days  after  execution,  in  the 
manner  therein  pointed  out.     By  section  2,  if  it  has  not 
been  filed  within  that  time,  it  is  to  be  deemed  fraudulent 
against  the  assignees  under  any  commission  of  bankrupt 
afterwards  issued  against  the  party  giving  the  warrant. 
There  can  be  no  doubt,  therefore,  that  if  the  instrument  in 
this  instance  had  been  a  warrant  of  attorney,  instead  of  a 
bond  and  indenture,  the  judgment  and  execution  would 
have  been  void  against  the  assignees,  inasmuch  as  the  re- 
quisites of  the  statute  had  not  been  observed.     The  third 
section  recites,  that  the  former  provision  may  be  defeated 
by  a  person  giving  a  cognovit  actionem,  instead  of  a  war- 
rant of  attorney  to  confess  a  judgment;  and  enacts,  that 
every  cognovit  actionem,  unless  filed  in  like  manner,  shall 
be  void  against  the  assignees.    What,  then,  is  the  effect  of 
the  deed  in  question  ?    I  think  it  is  in  effect  a  cognovit 
actionem,  for  it  says,  that  it  shall  be  lawful  to  and  for  the 
plaintiffs  to  commence  an  action  upon  the  bond,  and  pro- 
ceed to  judgment  thereon  whenever  they  shall  think  fit; 
and  that  upon  judgment  being  obtained,  they  shall  be  at 
liberty,  according  to  their  will  and  pleasure  at  any  time, 
and  from  time  to  time,  to  issue  one  or  more  execution  or 
executions  upon  the  judgment,  as  they  may  be  advised 
and  deem  expedient.     Suppose  an  action  brought  in  pur- 
suance of  this  deed,   what  would  there  be  to  prevent  the 
plaintiffs  from  saying  that  the  defendant  had  acknow- 
ledged the  action^  and  prevent  them  from  entering  up 
judgment    forthwith?     Nothing,    in  my  opinion;    and 
therefore  it  seems  to  me,  that  under  the  act  3  Geo.  4,  c 
39,  this  is  a  proceeding  which  must  be  considered  as  frau- 
dulent and  void.      But  assuming  it  not  to  be  a  case  within 
the  very  words  of  that  act,  still  as  this  machinery  has  been 
resorted  to  for  the  purpose  of  evading  its  provisions,  I 
think  the  Coiirt  is  bound  to  set  aside  the  execution  which 
has  been  taken  out  upon  the  judgment  entered  up. 


LiTTLEDALE,   J. — I    also    think   that   the   execution 
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ought  to  be  set  aside,  and  that  the  Court  would  be  fully  1836. 
warranted  in  doing  so,  under  the  stat.  8&9  Wm,  3,  c.  11,  hurst 
without  regard  to  the  other  objection.     It  appears  from  v. 

the  affidavit  in  this  case,  that  the  bond  is  in  the  common 
form,  for  the  payment  of  a  sum  certain,  but  that  by  an 
indenture  of  the  same  date,  it  was  declared  that  the  con* 
dition  of  the  bond  was  for  the  performance  of  an  agree- 
ment. Now,  assuming  that  the  agreement  contained  in 
that  indenture  had  been  mentioned  in  the  condition  of  the 
bond  itself,  it  is  clear  that  the  plaintiff  could  not  have 
proceeded  to  execution  without  assigning  breaches,  and 
executing  a  writ  of  inquiry,  under  the  statute  of  William. 
It  might  be  objected  to  a  proceeding  under  that  act,  that 
the  deed  is  not  connected  with  the  bond,  and  that  the  one 
is  contradictory  of  the  other;  and,  therefore,  to  let  in 
parol  evidence  to  shew  that  the  condition  of  the  bond  is 
different  from  that  which  the  words  of  it  import,  would  be 
contrary  to  law.  Admitting  that  to  be  so,  still,  by  an  ap- 
plication to  the  equitable  jurisdiction  of  the  Court,  if  the 
Court  saw  that  this  deed  was  created  for  the  purpose  of 
evading  the  statute,  I  apprehend  they  would  have  power 
to  stay  the  execution.  There  is  no  doubt  that  a  court  of 
equity  would  have  set  aside  such  an  execution  as  this,  be- 
fore the  statute  of  Wm.  3 ;  but  one  of  the  objects  of  that 
statute  was  to  give  the  courts  of  common  law  the  same 
power  as  a  court  of  equity,  in  affording  relief  to  parties 
against  an  unreasonable  demand  of  the  whole  penalty, 
where  only  small  damages  have  been  sustained.  It  ap- 
pears to  me,  therefore,  that  we  may  so  far  give  effect  to 
the  act,  as  to  defeat  this  proceeding,  which  has  clearly 
been  resorted  to  for  the  purpose  of  evading  its  provi- 
sions. If  this  case  does  not  fall  within  the  words  of  the 
statute  of  William,  still  it  is  an  evasion  of  it,  and  the 
Court  has  power  to  set  aside  the  execution  on  that  ground. 

Rule  absolute. 
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5th  June.         The  Mayor  and  Corporation  of  Bristol  v.  Visger. 

In  an  action  J-  HIS  was  an  action  for  tolls  due  from  the  defendant  t« 

for  tolls  due^  ^^  plaintiffs,  in  respect  of  divers  goods,  wares,  and  mer- 

tion,  the  de-  chandise  brought  into  the  city  of  Bristol.    The  defendant 

^  acqohcd  ^^  obtained  a  rule,  upon  the  ordinary  affidavit,  for  leave 

the  character  as  a  freeman  of  the  city  of  Bristol,  to  inspect  such  of  the 

after  thecause  corporation  books  as  had  reference  to  the  subject  of  this 
of  action  ^tion, 

arose,  but 
before  trial, 

hMi^t'Se^  ^  ^'  ^'  Taunton,  on  a  former  day,  obtained  a  rule  nisi  to 

corporation  discharge  the  rule  above-mentioned,  on  the  ground  that 

must  still  be  ^^  defendant,  being  a  stranger  to  the^  corporation  at 

considered  as  ^^  time  the  demand  for  the  tolls  was  incurred,  had  no 

a  foreigner  •        i      i  mi 

quoad  this  ac-  nght  to  inspect  the  corporation  books.    Ihe  action  was 
tion.  brought  for  tolls  due  and  payable  in  respect  of  goods, 

wares,  and  merchandise  brought  into  Bristol,  before  the 
16th  July,  1825,  on  which  day,  and  not  previously,  the 
defendant  was  admitted  a  buigess  of  Bristol. 

Tindal  and  Bompas  now  shewed  cause,  and  contended, 
that,  as  the  defendant  was  actually  an  admitted  freeman 
at  the  time  the  original  application  was  made,  he  was  en- 
titled to  retain  the  rule  for  inspecting  the  corporation 
books,  although  the  cause  of  action  arose  before  his  ad- 
mission. They  cited  Rex  v.  The  Fraternity  of  Hostmtn 
in  Newcastle  upon  Tyne{a),  and  The  Mayor  of  Southamp- 
ton V.  Graves  (6). 

W.  E.  Taunton,  contr^,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^The  question  is,  whether  by  the  circum- 
stance of  this  defendant  having  acquired  a  corporate  cha- 
racter after  the  period  of  time  to  which  this  action  relates, 
he  is  now  entitled  to  inspect  the  corporate  books,  which, 

(a)  2  Stra.  1233.  (6)  8  T.  R.  590. 
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unless  he  had  acquired  the  character  of  a  corporator,  he 
would  have  had  no  right  to  do.  We  are  all  of  opinion,  that 
as  far  as  regards  this  action,  and  the  subject  of  it,  the 
defendant  must  be  considered  as  a  stranger  to  the  cor- 
poration, and  has  no  right  to  inspect  its  books.  The  rule, 
therefore,  for  setting  aside  the  original  rule  must  be  made 
absolute. 

Rule  absolute. 


Mayor,  &c. 

of  Bristol 

v. 

ViSOER. 


DouGAN  V.  BoLLAND  and  others,  assignees  of  Marsh       ]|f_,2mi 

and  others,  bankrupts.  sth  June. 

JLlEBT.     Plea,  nil  debet,  and  issue  thereon.  At  the  trial      If  under  the 

before  Abbott,  C.  J.,  at  the  Middlesex  sittings  in  last  Tri-  Kgff 

nity  term,  a  verdict  was  found  for  the  plaintiff,  damages  57  Geo.  3,  c. 

1999/.  lis.  5d.,  subject  to  the  opinion  of  the  Court  upon  bankers  re- 

the  following  case.  <»i^«  money 

°  .on  account  of 

The  Local  Paving  Act,  60  Geo.  3,  c.  147,   appomts  the  commis- 
commissioners  for  forming,  paving,  and  otherwise  improv-  '^^  ««* 
ing  certain  streets  and  other  public  passages  and  places  in  bankrupts 
the  parish  of  St.  Pancras,  Middlesex,  which  are  or  shall  ^^^3!  jn  their 
be  made  on  ground  belonging  to  Joseph  Lucas,  Esq.     The  hands,  their 
plaintiff   was  clerk   to  the  commissioners   appointed  to  liable  to  refund 
carry  that  act  into  execution.    The  defendants  were  the  *^®  ^^       , 

-n         J  1   aniount:  and 

assignees   of  Messrs.   Marsh,   Stracey,  Fauntleroy,  and  this  extends  to 
Graham,  bankrupts,  under  separate  commissions.      The  ^^^[[^^^r 
action  was  brought  to  recover  the  sum  1999/.  lis.  5d.,  re-  bills  belong- 
ceived  by  the  bankrupts  to  the  use  of  the  commissioners,  commission- 

The   third  section  of  the  act  enacts,  that  the  commis-  ers,  but  sold 

by  the  bank- 
sioners,  or  any  five  of  them,  shall  put  the  act  in  execu-  ers. 

tion.     The  eleventh  section  enacts,  that  the  commissioners 

shall,  by  writing  under  their  hands,  appoint  a  treasurer, 

clerk,  and  surveyor.    Th6  sixty-fourth  section  directs,  that 

the  commissioners  may  sue  in  the  name  of  their  clerk. 
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1826.       The  fifly-first  section  of  the  General  Public  Act,  57  Geo. 
^^^'^      3,  c.  29,  gives  a  preference  to  the  commissioners  of  paving 
V,  before  all  other  creditors  in  the  event  of  bankraptcy  of  the 

treasurer  or  other  persons  therein  mentioned. — (See  the 
section  set  oat  at  length  in  the  case  'of  Frost  Y.Bolland{a). 
On  the  20th  of  June,  1810,  at  a  meeting  of  the  commis- 
sioners under  the  said  first  mentioned  act,  certain  proceed- 
ings took  place,  of  which  the  following  is  a  copy,  as  en- 
tered in  the  book  of  the  commissioners  kept  in  pursuance 
of  the  act : — '*  At  a  meeting  of  the  commissioners  held  at 
the  Boot  public-house,  on  the  estate,  on  Wednesday,  the 
20th  day  of  June,  present,  (here  the  names  of  fourteen 
.  commissioners  were  inserted,  and  a  copy  of  the  notice  of 
the  meeting) ;  Resolved,  that  Mr.  Fauntleroy  be  appointed 
treasurer  to  the  commission.''  Then  followed  other  reso- 
lutions, and  the  entry  concluded  thus : — "  Resolved,  that 
this  meeting  do  adjourn  till  Wednesday,  the  18th  day  of 
July,  at  two  o'clock  precisely.  —(Signed),  James  Burton.** 
The  said  Henry  Fount leroy,  from  the  20th  of  June,  1810, 
until  his  bankruptcy,  was,  and  continued  to  be,  a  partner  in 
the  late  banking-house  of  Messrs.  Marsh  &  Co.,  consisting 
of  the  said  Marsh,  Stracey,  Fauntleroy,  and  the  other  per- 
sons hereinafter  mentioned.  The  said  commissioners  under 
the  Local  Paving  Act  also,  as  such  commissioners,  employ- 
ed Messrs.  Marsh  &  Co.  as  the  bankers  of  the  said  com- 
missioners, as  such  commissioners,  and  a  pass-book  was 
kept,  debiting  Marsh,  Sibbald,  Stracey,  Fauntleroy,  and 
Stewart,  to  the  commissioners  for  paving  the  estate  of 
Joseph  Lucas,  Esq.,  which  pass-book  was  headed  or  enti- 
tled thus : 

Drs.  Crs. 

Marsh,  Sibbald,  Stracey,  Fatmtle-      The  commissioners  for  paving  the 
roy,  and  Stewart,  estate  of  Joseph  Lucas,  Esq. 

Stewart  retired  from  the  partnership'in  the  year  1814,  and 
Sibbald  died  in  the  month  of  September,  1819.  Graham 
became  a  partner  with  the  survivors  on  the  1st  of  May, 
1814,  and  Marsh,  Stracey,  Fauntleroy,  and  Graham  con- 

(a)  Ante,  884. 
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tinned  from  that  time  to  be  employed  as  the  bankers  of 
the  commissioners  nntil  the  time  of  their  bankruptcy ;  and 
they,  as  such  bankers,  on  the  24th  of  June,  1824,  received 
Exchequer  bills  of  and  belonging  to  the  commissioners, 
and  for  and  on  their  account  as  such  commissioners, 
amounting  in  value  to  the  sum  of  1750/.  17«.  2d.,  and  a 
clerk  of  the  bankers  deUvered  to  the  commissioners  a 
receipt,  as  follows  : — 

'*  No.  6,  Bemers'Street,  4th  June,  1824. 

Received  on  account  of  the  Lucas  Paving,  seventeen 
hundred  pounds,  in  Exchequer  bills. 

For  Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham, 
1700/.  05.  Od.  Joseph  Golightly." 

Marsh,  Str^cey,  Fauntleroy,  and  Graham,  as  such 
bankers  of  the  commissioners,  afterwards,  and  before  they 
became  bankrupts  as  hereinafter  mentioned,  received  the 
proceeds  of  the  said  Exchequer  bills,  amounting  to  1760/* 
Vis.  2d.,  which  sum,  on  the  13th  of  September,  1824,  be- 
ing the  time  of  the  bankruptcy  of  Marsh  &  Co.,  remained 
in  their  hands,  together  with  the  further  sum  of  248/.  14s. 
3df.,  the  balance  of  the  account  in  favour  of  the  said  com- 
missioners, and  which  sum  of  248/.  14s.  Zd.,  was  collected 
and  received  by  virtue  of  rates  and  assessments  made 
under  and  by  virtue  of  the  said  first  mentioned  act.  On 
the  16th  of  September,  1824,  a  commission  of  bank- 
rupt duly  issued  against  Marsh,  Stracey,  and  Graham; 
and  on  the  29th  of  October,  1824,  another  commission 
duly  issued  against  Fauntleroy,  and  the  defendants  were 
duly  appointed  and  became  assignees  under  both  commis- 
sions. The  defendants,  as  such  assignees,  jointly,  as  well 
as  separately,  have  received,  and  are  possessed  of,  from 
and  out  of  the  joint  estate,  and  also  out  of  the  respective 
estates  of  Marsh,  Stracey,  Fauntleroy,  and  Graham,  more 
money  than  will  be  sufficient  to  pay  and  satisfy  to  the 
commissioners  and  the  plaintiff  the  sums  of  1750/.  17s.  2d., 
and  248/.  14s.  3d.    On  the  25th  of  January,  1826,  the 
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commissioners  by  their  then  and  present  clerk,  the  plain- 
D^uGAK       ^^^f  ^^^  ^^  writing  demand,  by  and  on  the  behalf  of  the 
V.  commissioners,  of  and  from  the  defendants,  as  such  as- 

signees as  aforesaid,  the  payment  of  the  said  sums  of 
1750/.  lis.  2d.,  and  248/.  14^.  3d,;  and  after  ten  days 
had  expired  from  the  time  of  such  demand,  this  action 
was  commenced. 

Chitty,  for  the  plaintiff,  was  stopped  by  the  Court,  who 
called  upon 

F.  Pollock,  contr^.    This  case  is  distinguishable  from 
the  former  case  of   Frost  v.  Bolland,  in  two  respects. 
First,  the  eleventh  section  of  the  local  act  in  this  case,  the 
50  Geo.  3,  c.  147,  expressly  requires,  that  the  commis- 
sioners shall  appoint  the  treasurer  '*  by  writing  under  their 
hands."    Now  the  appointment  of  Fauntkroy  as  treasurer, 
was  not  signed  by  the  conmiissioners,  therefore  it  was  not 
a  valid  appointment;  and  the  bankrupts,  as  a  firm,  could 
not  possibly  be  considered  as  the  treasurers  or  bankers  of 
the  commissioners,  for  of  them  there  was  no  appointment 
at  all.    Second,  the  plaintiff,  at  all  ^events  could  not  re- 
cover the  amount  of  the  Exchequer  bills ;  for,  in  the  first 
place,  there  was  nothing  to  shew  that  the  money  to  which 
they  amounted  was  the  produce  of  rates  and  assessments 
made  under  the  act ;  and,  in  the  second  place,  the  pro- 
ceeds of  them  could  not  be  regarded  as  money  received  on 
account  of  the  commissioners.    The  plaintiff  might  have 
maintained  an  action  of  trover,  for  the  Exchequer  bills 
themselves,  and  he  might  have  proceeded  criminally  for 
their  misappropriation ;  but  he  could  not  treat  their  sup- 
posed value  as  money  in  the  hands  of  the  bankrupts,  and 
sue  for  it  in  this  form  of  action. 

Chitty,  in  reply.  It  was  not  necessary  to  shew  any  ap- 
pointment of  the  bankrupts  as  treasurers  at  all.  There 
was  a  regular  course  of  dealing  between  the  commissioners 
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as  such,  and  the  defendants,  as  their  bankers,  in  the  regu- 
lar way  of  business,  as  between  bankers  and  customers ; 
and  that  was  quite  enough  to  bring  the  case  within  s.  51, 
of  the  general  public  act,  which  gives  a  preference  to  the 
commissioners  before  all  other  creditors,  in  the  event  of 
the  bankruptcy  of  the  treasurer,  or  other  persons  therein 
mentioned.  With  respect  to  the  exchequer  bills,  as  they, 
themselves  were  received  by  the  bankrupts  on  account  of 
the  commissioners,  the  proceeds  of  them,  when  sold  by 
the  bankrupts,  and  received  by  them,  were  clearly  money 
had  and  received  by  them,  to  the  use  of  the  commissioners. 
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Doug  AN 

V. 
BOLLAlTD. 


The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  was  now 
delivered  by 


Abbott,  C.  J. — ^This  case  came  before  us  upon  a  special 
case.  It  is  not  necessary  to  advert  to  its  circumstances 
with  any  degree  of  nicety.  The  bankrupts  had  been 
bankers  to  the  paving  commissioners.  They  had  not  been 
appointed  in  writing,  nor  was  there  any  other  evidence  of 
their  appointment,  except  that  they  had  been  employed 
as  bankers  in  the  ordinary  way  in  which  private  indi- 
viduals employ  a  banker.  The  only  question  was,  whether 
the  house  of  Messrs.  Marsh  and  Co.  were  persons  within 
the  meaning  either  of  the  local  act,  50  Geo.  3,  c.  147,  or 
the  general  act,  57  Geo.  3,  c.  29,  receiving  money  on 
account  of  the  commissioners.  On  a  former  occasion,  in 
the  course  of  the  present  term  (a),  in  an  action  against 
these  same  defendants,  the  Court  intimated  its  opinion 
that  the  parties  were  ft  liberty  to  act  under  the  provisions 
of  either  of  these  statutes,  according  as  they  might  think 
fit.  It  appeared,  in  this  case,  that  prior  to  the  57  Geo. 
3,  c.  29,  Mr.  Fauntleroy  alone  had  been  appointed  trea- 
surer, at  a  meeting  of  the  trustees,  but  the  appointment 
was  not  signed  by  any  of  the  trustees  except  the  chairman. 

(a)  Froit  T.  BoUandj  ante,  384. 
VOL.    VIII.  2    G 
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Under  the  67  Geo.  3,  the  appointment  of  treasurer  is  not 
required  to  be  in  writing,  and  it  does  not  seem  that  the 
appointment  of  Mr.  Fauntkroy,  as  treasurer,  is  at  all  ma- 
terial in  this  case,  for  he  never  acted  as  such,  at  least  not 
for  a  considerable  period  of  time  prior  to  that  when  this 
transaction  arose:  There  does  not  happen  to  be  any  men- 
tion made  of  bankers  in  the  local  act ;  and,  therefore,  the 
question  arises,  whether  the  bankrupts  are  persons  within 
the  meaning  of  the  general  act,  57  Geo.  3.  Now  it  ap- 
pears, by  sec.  47  of  that  act,  which,  I  believe,  was  not 
adverted  to  in  the  argument,  that  the  legislature  supposed 
the  possibility,  that  money  raised  from  the  rates,  might 
he  paid  into  the  hands  of  some  person  who  was  not  the 
treasurer ;  for  there  is  a  provision  there,  that  the  collectors 
of  the  rates,  shall  weekly,  and  every  week,  pay  to  the 
treasurer  appointed  by  the  commissioners,  or  to  such  per- 
son or  persons  as  they  shall  direct,  all  sums  of  money  by 
each  of  them  respectively  collected,  &c.  That  section, 
therefore,  shews,  that  the  legislature  contemplated  that 
there  might  be  persons  into  whose  hands  the  money  would 
be  paid,  other  than  the  treasurer ;  and  as  already  inti- 
mated, the  fact  is,  that  the  monies,  in  this  case,  were  paid 
into  the  hands  of  Marsh  and  Co.,  in  the  ordinary  way. 
The  57  Geo.  3,  speaks  of  treasurer,  officers,  and  persons 
appointed,  and  gives  the  conmiissioners  power  to  appoint 
such  treasurer  and  other  officers  and  persons,  as  they  may 
think  requisite  and  proper,  without  requiring  the  ap- 
pointment to  be  in  writing.  Then  comes  the  51st  section, 
which  is  the  important  one  upon  which  this  question 
arises,  and  that  section  enacts,  "  that  in  case  any  treasurer 
or  collector,  officer,  or  other  pefton,  appointed  by  the 
commissioners,  for  the  collection  and  receipt  of  monies, 
to  be  collected  and  received  by  virtue  of  any  rates,  8cc., 
^all  happen  to  die  or  become  bankrupt,  before  he  or  they 
shall  have  fully  paid  and  satisfied  all  monies  received  by 
.  him  .or  them,  for  or  in  respect  of  any  such  rates  or  assess- 
ments, or  for  or  on  account  of  the  commissioners  or  trus- 
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tees,  or  other  persons,  by  whom  he  or  they  shall  have         ^^^^' 
been  appointed ;   then,   and  in  every  such  case,  if  such      Dougan 
treasurer,  collector,  officer,  or  other  person  shall  die,  the  *• 

executors.  Sec.,  or  if  he  shall  become  bankrupt,  the  assig- 
nees shall,  out  of  his  estate  and  effects,  pay  to  the  said 
commissioners,  or  trustees,  or  to  such  other  person  as  they 
shall  direct  to  receive  the  same,  all  such  sum  and  sums  of 
money  as  shall  have  been  collected  or  received  by  such 
treasurer,  collector,  officer,  or  other  person  appointed  by 
the  said  commissioners,  or  trustees,  and  which  shall  be 
due  and  owing  from  him  to  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid,  by  whom  he  or  they 
shall  have  been  so  appointed,"  8cc.  First,  it  was  con- 
tended, that  the  bankrupts  could  not  be  considered  as 
persons  appointed  by  the  commissioners.  But  we  are  of 
opinion,  that  inasmuch  as  they  were  employed  for  a  long 
period  of  time,  by  the  commissioners,  since  the  passing  of 
this  act  of  the  57  Geo.  3,  (which  does  not  require  any 
appointment  in  writing),  such  employment  must  be  con- 
sidered as  equivalent  to  an  appointment ;  and  therefore, 
that  there  is  no  foundation  for  the  objection  taken  in  that 
respect.  The  second  point  made  was,  whether  the  two 
sums  of  money  mentioned  in  the  case,  one  of  1750/.  175. 2d., 
and  the  other  of  248/.  14^.  3^.,  were  monies  within  the 
meaning  of  this  act  of  parliament.  Now,  in  this  case,  I 
may  again  advert  to  what  fell  from  the  Court  in  a  former 
case.  Upon  reading  the  51st  section,  we  think  it  is  not 
confined  to  money  received  by  virtue  of  rates  or  assess- 
ments, but  that  it  extends  to  all  monies  received  ybr  or  on 
account  of  the  commiss|pners  or  trustees,  although  not  by 
virtue  of  rates  and  assessments.  The  fact  is,  that  the 
smaller  sum  had  been  received  in  respect  of  the  rates,  and 
therefore,  there  can  be  no  question  as  to  that.  With  re- 
spect to  the  larger  sum,  it  appears,  that  on  the  4th  June, 
1824,  Marsh  and  Co.  received  exchequer  bills  belonging 
to  the  commissioners,  and  for  and  on  their  account,  in 
value  to  the  amount  of  1700/.;  and  it  further  appears, 
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that  those  exchequer  bills  were  sold  by  Marsh  and  Co. 
before  their  bankruptcy,  and  that  the  produce,  amounting 
to  1750/.  175.  2d.,  remained  in  their  hands  at  the  time  of 
their  bankruptcy.  When,  therefore,  they  had  sold  the 
exchequer  bills,  the  money  received  for  them  must  be 
considered  as  received  for  the  owners  of  the  bills,  who 
were  the  commissioners,  and  consequently  must  be  treated 
as  their  property.  We  are,  therefore,  of  opinion,  that 
upon  the  construction  to  be  given  to  the  51st  section,  the 
j>laintiffs  are  entitled  to  judgment  for  both  sums. 


Postea  to  the  Plaintiffs. 


5thhmc.  Warmoll  and  another  v.  F.  Young,  Esq. 

"Where  in      i^ASE  against  the  late  Sheriff  of  the  county  of  Surrey, 

an  action  for  a  foj  ^l  false  return  of  nulla  bona  to  a  writ  of  fieri  facias,  in- 
false  return  to  ... 
2.Ji./a.,  the      dorsed  to  levy,  at  the  suit  of  the  plaintiffs,  203/.  on  the 

wMm>tTn-^  goods  and  chattels  of  one  Robert  Gooch.  Plea,  the  ge- 
demnified)  tieral  issue.  At  the  trial,  before  Abbott,  C.  J.,  at  the 
Sie  goods  of      Sittings  in  London,  after  last  Michaelmas  term,  it  appeared 

the  debtor  i^  evidence,  that  on  the  17th  December,  1824,  the  defend- 
were  absorbed 

by  a  prior  ex-  &nt  executed  a  fi.  fa.  upon  the  goods  of  Gooch,  on  a  judg- 

Heid^lhaTthe  ^^"^^  ^*  ^^®  ^"^^  ^^  ^°®  Knight,  to  whom  Gooch  had  given 
plaintiff  might  a  warrant  of  attorney,  and  that  the  net  proceeds  of  that 
^^shew  that  execution  was  58/.  9s.  6d.  On  the  20th  of  the  same 
the  prior  exe-  month  of  December,  another  writ  of  fi.  fa.  was  delivered 
concocted  in  to  the  defendant,  indorsed  to  levy  203/.  on  the  goods  of 
^^^f  »^^P-  Gooch,  at  the  suit  of  the  plaintiffs,  upon  a  judgment  ob- 
the  sheriff  had  tained  by  them  in  the  previous  Michaelmas  term.  To  this 
£»^««?7^f«  A^  last  writ  the  defendant  returned  nulla  bona,  and  it  was 

money,  m  ae-  ' 

fiance  of  no-  proved  in  evidence  as  a  fact,  that  all  the  effects  of  Gooch 
tice  to  retain 

the  proceeds  in  his  hands  until  the  first  execution  was  set  aside ;  and,  consequently,  that 
the  sheriff  was  liable  for  his  misconduct,  in  lending  himself  to  the  oUier  party. 
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had  been  absorbed  by  the  execution  at  the  suit  of  Knight,         1B26. 
On  the  29th  December^  the  plaintiffs  caused  the  defend-     Warmoll 
ant  to  be  served  with  a  notice  to  retain  in  his  hands  the  «• 

amount  of  the  levy  under  the  first  writ;   and  he  was 
thereby  apprised  that  they  intended  to  apply  to  the  Court 
to  set  aside  the  judgment  and  execution  at  the  suit  of 
Knight,  on  the  ground  of  fraud.     On  the  first  day  of 
Hilary  term,  1826,  the  defendant  was  served  with  a  rule 
to  return  the  writ  in  the  cause  of  Knight  v.  Gooch.    No 
notice  of  this  rule  was  given  by  him  to  the  plaintiffs,  and 
on  the  31st  of  January  the  defendant^  by  the  hands  of  his 
officer,  paid  over  to  Knight  the  net  proceeds  of  the  execu- 
tion at  his  suit.     No  steps  had,  in  the  mean  time,  been 
taken  by  the  plaintiffs  to  set  aside  the  proceedings  at  the 
suit  of  Knight.    It  was  objected,  on  the  part  of  the  de- 
fendant, that,  as  he  had  levied  the  whole  of  the  goods 
under  this  latter  execution,  he  was  not  liable  to  this  ac- 
tion, having  received  no  indemnity  from  the  plaintiffs.  ^ 
The  plaintiffs  then  proposed  to  shew  that  the  judgment 
obtained  by  Knight  was  fraudulent  and  void,  inasmuch  as 
the  warrant  of  attorney  by  virtue  of  which  it  had  been 
entered  up,  was  given  for  the  express  purpose  of  defeating 
the  plaintiffs'  execution.     The  learned  Judge  was  at  first 
inclined  to  think  that  such  evidence  was  inadmissible, 
under  the  circumstances  of  the  case,  the  sheriff  not  having 
been  indemnified ;  but,  on  the  authority  of  Kempland  v. 
M'Cauleyia),  he  received  the  evidence,  and   upon  the 
facts  proved,  he  left  it  to  the  jury  to  say,  whether  the 
judgment  and  execution  at  the  suit  of  Gooch,  was  founded 
in  fraud,  in  order  to  defeat  the  plaintiffs'  execution ;  for  if  it 
was,  then  the  plaintiffs  would  be  entitled  to  recover ;  if  not, 
the  verdict  ought  to  be  for  the  defendant.    The  jury  found 
for  the  plaintiffs,  damages  68/.  95.  6d.,  being  the  amount 
of  the  net  proceeds  of  the  execution  at  the  suit  of  Knight, 
with  liberty,  however,  to  the  defendant  to  move  to  enter 
a   nonsuit,  if  the  Court  should  be   of  opinion  that  the 

(a)  Peake,  N.  P.  C.  65. 


CASES    IN    THE    KING's    BENCH, 

eyidence  received  to  invalidate  the  judgment  at  the  suit  of 
Kmght  was  inadmissible.  Accordingly,  a  role  nisi  for 
this  purpose  was  granted  in  Hilary  term  last,  and  the 
case  of  Tyler  v.  The  Duke  of  Leeds  (a),  was  cited.  Against 
that  rule, 

Gurney  (with  whom  was  Campbell),  now  sHewed  canse* 
The  evidence  of  £raud  in  the  first  execution  was  admisaiUe 
in  this  action,  although  the  defendant  v?a8  not  indem- 
mfied.  The  defendant,  by  his  conduct  in  this  transaction, 
has  made  himself  liable  to  the  plaintiffs  for  a  false  return 
to  the  writ,  inasmuch  as  he  has  lent  himself  to  the  por< 
poses  of  Knight,  which  he,  as  a  public  officer,  had  no 
right  to  da  The  defendant  received  notice  on  the  29th 
December,  to  retain  the  amount  of  the  levy  in  his  hands, 
being  at  the  same  time  distinctly  apprised  that  the  plain- 
tifib  intended  to  move  to  set  aside  Knight*B  judgment  and 
execution,  on  the  ground  of  fraud.  If,  in  defiance  of  such 
a  notice,  he  thought  proper  to  pay  over  the  money  to 
Knight,  then  the  plaintifis  are  entitled,  in  this  form  of 
action,  to  go  into  the  consideration  of  the  judgment  and 
execution  at  the  suit  of  Knight.  The  case  of  Tyler  t. 
The  Duke  of  Leeds,  cited  in  support  of  this  motion,  is  an 
authority  in  feivour  of  the  plaintiffs ;  for  there,  although  Lord 
Ellenborough  would  not  allow  the  defendants  to  go  into  a 
wide  field  of  evidence,  to  shew  that  the  transaction  between 
the  then  plaintiff  and  his  debtor  vras  fraudident,  yet  he 
would  have  received  direct  evidence,  shewing  clear  and 
palpable  fraud  in  the  judgment.  Here  it  was  shewn  that 
the  transaction  between  Knight  and  Gooch  was  a  complete 
fraud,  and  concocted  for  the  express  purpose  of  defeating 
the  execution  at  the  suit  of  the  present  plaintiffs.  But, 
assuming  it  to  be  doubtful  whether  the  plaintiffs,  in  this 
form  of  action,  could  try  the  validity  of  the  prior  execu- 
tion, yet,  as. the  defendant  has  lent  himsdf  to  Knight^ 
after  notice,  he  stands  in  Knight's  shoes,  and  must  stand 

(a)  2  Stark.  N.  P.  C.  218. 
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or  fell  by  the  consequences  of  paying  over  the  money  to  a         182^- 
person  whom  he  is  told  has  no  title  to  receive  it.  Warmoll 


Marryatt  and  Comyn,  contnl.  In  an  action  against 
the  sheriff  for  a  false  return,  it  is  a  sufficient  answer  for 
him  to  shew  that  the  goods  of  the  debtor  have  been  ab- 
sofbed  by  a  prior  execution,  and  it  is  not  competent  for  the 
plaintifis  to  go  into  evidence  impeaching  the  validity  of 
that  execution,  unless  the  sheriff  is  indemnified.  The 
sheriff  is  the  officer  of  the  Court,  and  he  is  bound,  at  his 
peril,  to  execute  its  process.  He  knows  nothing  of  the 
foundation  of  the  writs  which  he  is  called  upon  to  exe- 
cute, nor  is  he  privy  to  the  proceedings  of  either  party. 
But  then,  it  is  said,  that  in  this  instance  the  sheriff  has 
lent  himself  to  Knight,  by  handing  over  the  proceeds  of 
the  levy,  after  notice  that  the  validity  of  his  execution  is 
disputed.  This,  however,  is  not  so;  for  the  sheriff  did 
every  thing  which  he  was  bound  to  do  under  the  circum- 
stances. The  notice  to  retain  the  proceeds  is  served  upon 
him  on  the  29th  December^  with  an  intimation  that  an 
application  vnll  be  made  to  set  aside  Knight*8  judgment 
and  execution.  He  does  retain  as  long  as  he  can,  without 
subjecting  himself  to  an  attachment;  and  it  is  only  at  the 
last  moment  that  he  pays  over  the  amount  of  the  levy  to 
Knight,  which  he  was  bound  to  do.  In  the  mean  time^  no 
steps  are  taken  by  the  plaintiffs  to  set  aside  Knight's 
judgment  and  execution.  The  whole  of  Hilary  term  is 
suffered  to  elapse,  vnthout  any  proceedings  for  that  pur- 
pose being  taken ;  and  it  is  not  until  the  sheriff  is  com- 
pelled, by  the  fear  of  an  attachment,  that  he  pays  over  the 
money.  Surely,  under  such  circumstances,  the  sheriff 
had  no  other  course  to  pursue.  No  fraud  or  connivance 
is  attributable  to  him ;  and,  therefore,  it  is  extremely  hard 
upon  the  sheriff,  standing"  thus,  between  two  fires,  to  be 
subjected  to  the  expense  of  trying  a  question  in  which  be 
has  no  interest,  and  rendered  liable  for  the  consequences 
of  a  supposed  fraud,  to  which  he  has  been  in  no  way 
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privy.    The  defendant  was  not  bound  to  take  any  notice 
Warmoll     ^f   ^^^  information   given   him    by  the  plaintiffs,    that 
^'  Knight's  judgment  vf?L3  fraudulent.     He,  as  the  officer  of 

the  law,  was  bound  to  do  his  duty ;  and  if  the  plaintiffs 
wished  to  try  the  question  of  fraud,  they  ought  to  have 
given  the  defendant  an  indemnity.  In  the  casejof  Ken^  v. 
M'Cauley,  the  sheriff  was  merely  a  nominal  party  to  the 
suit,  the  real  defendant  being  another  creditor.  The  only 
case  in  which  this  question,  as  to  the  right  of  giving  such 
matter  in  evidence,  seems  to  have  directly  arisen,  is  Tyler  v. 
The  Duke  of  Leeds,  That  was  an  action  against  the  defend- 
ant, as  lord  of  the  manor  of  Wakefield^  for  a  false  return 
of  nulla  bona  to  a  mandate  from  the  sheriff  of  York,  upon 
a  writ  of  fieri  facias,  to  levy  the  sum  of  411/.  35.  11<2., 
upon  the  goods  of  John  Shaw.  .  The  bailiff  had  seized 
certain  goods,  by  virtue  of  the  mandate,  as  the  joint-pro- 
perty of  Shaw  and  one  Bateman,  of  which  Bateman  was 
in  the  possession.  Bateman  having  claimed  the  whole,  as 
his  separate  property,  the  bailiff  relinquished  the  property, 
on  receiving  an  indemnity-bond  from  Bateman.  On  the 
part  of  the  defendant,  Scarlett  proposed  to  shew,  that  the 
judgment  against  Shaw  arose  out  of  a  fraudulent  con- 
trivance between  the  plaintiff  and  Shaw  to  defraud  the 
creditors  of  the  latter ;  and  Lord  Ellenborough  said,  ^'  To 
say  that  the  judgment  is  absolutely  void,  embraces  too 
large  a  scope ;  it  would  endanger  all  returns ;  if  you  can 
shew  that  it  is  clearly  void  under  the  statute,  I  will  admit 
the  evidence — ^but  it  must  be  clearly  and  manifestly  so ; 
you  cannot  go  into  all  the  circumstances  between  the  par- 
ties ;  the  indemnity  to  the  defendant  may  turn  out  to  be 
insufficient.  If  you  can  attach  the  judgment  on  any  clear 
and  palpable  ground,  I  will  hear  you.*'  The  evidence 
was,  in  that  case,  therefore  rejected.  In  principle,  as  well 
as  adverting  to  the  particular  circumstances  of  this  case,  it 
would  be  extremely  hard  to  make  the  sheriff,  who  is 
merely  a  ministerial  officer,  a  party  to  a  question  in  which 
he  can  have  no  interest,  especially  in  a  case  in  which  the 


TRINITY    TERM,    SEVENTH    GEO.    IV. 

plaintiffs  have  not  taken  prompt  steps  to  set  aside  the 
prior  judgment,  before  they  sought  to  make  the  defendant 
responsible. 

Abbott^  C.  J. — In  this  case  we  are  not  called  upon  to 
decide  the  general  question,  whether,  in  an  action  of  this 
kind  against  the  sheriff,  it  is  competent  for  the  plaintiff  to 
shew  that  a  judgment  and  execution  under  which  the 
sheriff  had  previously  levied  upon  the  goods  of  the  debtor, 
and  paid  the  proceeds  over,  were  fraudulent ;  because,  if 
it  appears  from  the  evidence  that  the  sheriff,  by  himself, 
or  by  his  officer,  whom  he  entrusts  with  the  execution  of 
the  process,  lends  his  aid  to  one  party,  and  withholds  it 
from  another,  the  sheriff  must  stand  or  fall,  by  the  rights 
of  the  party  to  whom  he  thinks  fit  to  shew  favour.  Here 
it  appears,  that  on  the  29th  December  a  notice  was  served, 
at  the  instance  of  the  plaintiffs,  on  the  sheriff,  requiring 
him  to  retain  the  amount  of  the  levy ;  and  the  notice  pro- 
ceeded to  inform  him,  that  the  plaintiffs  would  take  mea* 
sures  to  set  aside  Knight^s  judgment.  On  the  23d  Ja^ 
nuary,  the  sheriff  was  ruled  to  return  the  writ.  The  rule 
had  six  days  to  run ;  and  therefore  he  could  not  be  called 
upon,  by  any  course  of  proceeding,  to  pay  over  the  money 
to  Knight,  until  the  expiration  of  the  sixth  day.  At  the 
end  of  the  six  days,  the  officer,  not  the  sheriff  himself  (for 
he  has  never  interfered),  paid  over  the  money  to  Knighfs 
attorney.  It  appears  to  me,  that  it  was  the  duty  of  the 
sheriff,  when  served  with  a  rule  to  return  Kn^ht*s  writ,  to 
inform  the  present  plaintiffs,  or  their  attorney,  of  it,  in 
order  that  they  might  then  consider  whether  they  would 
take  steps  promptly  to  set  aside  the  judgment.  If  he  had 
informed  them  of  that,  and  they  had  taken  no  steps  until 
the  expiration  of  the  rule  to  return  the  writ,  there  would 
have  been  strong  grounds  for  saying  that  the  sheriff  was 
bound  to  execute  the  process  coming  into  his  hands,  at 
the  suit  of  Knight,  and  to  pay  over  the  money.  Not 
having  so  done,  the  sheriff  appears  to  me  to  have  lent 


Wariioll 

V. 
YOVKG. 


Warmoll 
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1826.         himself  to  Knight,  and  having  done  so,  he  mast  stand  or 
fall  by  the  rights  of  Knight ;  and  Knight  had  no  right, 
V,  because  his  judgment  was  most  evidently  fraudulent. 

YOONO. 

Bayley,  J. — I  think  the  evidence  was  properly  re* 
ceived,  and  that  the  verdict  is  right.  The  evidence  was 
admissible,  not  so  much  for  the  purpose  of  shewing  that 
the  judgment  under  which  the  first  execution  was  sued 
out  was  void,  but  as  shewing  that  the  sheriff  was  not 
acting  honestly  and  bon&  fide  in  the  transaction ;  and  I 
trust  that  the  verdict  in  this  'particular  case,  and  the  ad- 
mission of  the  evidence  objected  to,  will  have  the  effect  of 
making  sheriffs  act  honestly  and  bon&  fide  in  the  execu« 
tion  of  process.  Here  was  a  fraudulent  judgment  and 
execution,  and  afterwards  an  honest  judgment  and  exe- 
cution. The  sheriff  was  not  bound  to  try  the  question  of 
fraud,  or  to  decide  which  of  the  two  parties  was  entitled 
to  a  preference.  It  was  not  for  him  to  determine  either  of 
those  questions.  Therefore,  when  he  had  received  a  notice 
from  the  creditors  who  sued  out  the  second  fieri  facias, 
that  the  first  was  questionable,  and  was  intended  to  be 
disputed,  the  sheriff  should  have  stood  indiflerent  between 
the  two  parties,  and  ought  not  to  have  lent  himself  either 
to  the  one  or  to  the  other.  He  certainly  was  not  bound  to 
incur  any  expense,  and  if  he  had  applied  to  the  Court  to 
be  relieved  from  returning  the  writ  until  the  parties  settled 
the  question  between  them,  probably  he  would  have  been 
relieved;  but  having  received  notice  from  the  present 
plaintiffs,  that  the  prior  execution  was  fraudulent,  he 
might,  without  any  expense  to  himself,  have  sent  a  mes- 
sage, or  written  a  note  to  the  plaintiffs'  attomies,  inform- 
ing them  that  he  had  been  served  with  a  rule  to  return 
the  writ,  which  rule  expired  on  the  Slst  Januaty,  and 
unless  they  took  some  steps  in  the  mean  time  to  prevent 
it,  he  should  be  forced,  by  the  rule  of  Court,  to  pay  over 
the  money  to  Knight,  the  plaintiff  in  the  first  execution. 
That  course,  however,  he  did  not  think  proper  to  adopt; 
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and,  instead  of  it,  his  officer  too  readily  lent  himself  to 
Knight,  in  order  to  give  him  the  preference.  I  am,  there- 
fore, of  opinion,  that  in  this  case  the  sheriff  became  liable 
by  the  act  of  his  officer. 
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Warmoll 

V, 

Young. 


HoLROYD,  J. — I  am  of  the  same  opinion.  It  is  said 
that  the  sheriff  is  bound  to  obey  the  process  of  the  Coart. 
No  doubt  he  is ;  and  if  he  had  obeyed  it  honestly  and 
bon&  fide  in  this  case,  I  should  have  thought  this  action 
not  maintainable.  By  the  writ  of  fi.  fa.,  the  sheriff  was 
not  commanded  to  levy  the  money  and  pay  it  over  to  the 
plaintiff  in  the  cause,  but  to  levy  and  return  the  proceeds 
into  Court  at  the  return  of  the  writ,  in  order  that  it  might 
be  paid  over  to  the  plaintiff  in  satisfaction  for  his  da- 
mages. Writs  of  execution,  as  well  as  other  process, 
issue  at  the  peril  of  the  parties  who  sue  them  out ;  and 
therefore,  when  a  sheriff  levys  under  an  execution,  he  is 
bound  to  retain  the  money  in  his  hands,  in  order  to  allow 
other  parties  interested  an  opportunity  of  applying  to  the 
Court  in  case  there  be  any  thing  improper  in  the  execu- 
tion which  baa  been  sued  out;  and  if  the  sheriff  were 
not  bound  to  retain  the  money,  it  might  in  many  cases 
be  productive  of  mischievous  consequences.  Here  the 
sheriff,  notwithstanding  the  notice  he  has  received,  that 
there  is  something  wrong  in  the  first  execution,  pays  it 
over  to  Knighty  instead  of  informing  the  plaintiffs  that 
he  had  been  ruled  to  return  the  writ,  and  giving  them  an 
opportunity  of  contesting  the  validity  of  Knight*s  execu- 
tion. Under  such  circumstances,  I  think  the  evidence 
objected  to  was  properly  admitted,  with  a  view  of  shew- 
ing the  negligence  of  the  defendant's  conduct,  and  I 
think  that  the  verdict  was  right. 

LiTTEDALE,  J.,  was  of  the  same  opinion. 


Rule  discharged. 
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Mondaiff 
5th  June, 

Applica- 
cations  to  £et 
aside  process 
issaed  in  va- 
cation,  must 
be  made  with- 
in the  first 
four  days  of 
term,  for  mere 
technical  ob- 
jections. 


Steele  v.  Morgan. 

11  •  J.  STEPHEN  moved  to  set  aside  the  writ  ia  this 
case,  on  the  ground  that  it  was  made  returnable  on  an 
impossible  day ;  and  he  cited  Kenworthy  y.  Peppiat  {a)» 
but, 

The  Court  said,  that  this  being  a  mere  technical  objec- 
tion, it  came  too  late.  Applications  of  this  kind  should 
be  made  promptly,  and,  at  farthest,  within  the  first  four 
days  of  term,  where  the  process  was  sued  out  in  the 
vacation. 


Rule  refused* 


(a)  4  B.  &  A.  288. 


7Wsc2ay, 

6th  June.      Runcorn  v.  Doe  on  the  demise  of  J.  Cooper,  (in  Error). 

Plaintiff,  in  J^  HIS  was    an  ejectment  to  recover  the  possession  of 
ejectment  for  ... 

land,  proved     certain  lands  and  premises  situate  in  the  parish  of  Runcorn, 

shi^  anTa^*^  in  the  county  of  Chester.  Plea,  not  guilty,  and  issue 
fine  levied  by  thereon.  At  the  trial,  before  Warren,  C.  J.,  and  Marshall, 
his  lessor.  ^'f  ^^  ^^^  Chester  Great  Sessions,  summer,  1823  ;  the  facts 
Defendant  ^ere  these : — ^The  land  in  question  was  situated  at  the 
the  land  was     south  side  of  the  river  Mersey,  at  a  part  of  the  river  where 

formerly  part    ^jjg  ^jjg  ^jjjjg  ^j,j  flows.     It  extended  from  the  north  side 
of  the  church- 
yard, and         of  Runcorn  church-yard,  down  to  low- water  mark,  and 

ownerehip  by  ^^^^^  ^*^  ^^^  ^^°^®  baths  erected  on  it.  In  the  year 
the  vicar :—     ]  792,  one  J.  Cooper,  the  ancestor  of  the  lessor  of  the 

that  the  fine      plaintiff,  possessed  the  land  both  on  the  east  and  the  west 

was  not  a  con- 
clusive bar  to 

the  vicar,  without  clear  evidence  that  the  party  levying  it  had  then  an  estate  of  fireehold 
in  the  land ;  and,  second,  that  an  adverse  possession  for  twenty  yeai^s  is  no  bar  to  the 
church,  except  as  against  the  same  incumbent  Who  submits  to  it. 
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side  of  JSuitrom  church-yard,  and  his  cattle  used  to  go  ^^^^' 
down  to  the  sea  shore^  and  to  feed  upon  the  land  in  ques- 
tion, in  common  with  all  other  parts  of  the  banks  of  the 
river :  there  being  no  fence  to  divide  it  from  the  adjoining 
parts  of  the  shore.  In  the  year  1797,  the  said  J,  Cooper 
levied  a  fine  (the  chirograph  of  which  was  produced),  and 
executed  a  deed,  which  declared,  that  the  fine  should 
enure  to  such  uses  as  he  should  appoint,  and  in  default 
of  such  appointment,  to  him  and  his  heirs  for  ever. 
This  was  the  case  on  the  part  of  the  lessor  for  the  plaintiff. 
For  the  defendant,  the  following  evidence  was  given.  Of 
late  years  the  river  had  encroached  considerably  upon  the 
shore  opposite  the  church.  The  land  in  question  was  for- 
merly part  of  the  church-yard,  and  had  been  cldmed  and 
used  as  such  by  the  vicar  for  several  years,  about  the  year 
1780.  Two  bathing  sheds  were  erected  there  in  the  year 
1780,  with  the  knowledge  and  consent  of  the  inhabitants 
of  the  town.  Those  remained  for  about  fifteen  years, 
when  they  were  washed  away  by  a  high  tide,  and  new 
baths  were  erected  in  1822,  by  subscription  among  the 
inhabitants  of  the  town.  Upon  the  whole  of  the  evi- 
dence being  recapitulated  to  the  jury,  one  of  them  asked 
the  Chief  Justice,  **  what  effect  the  fine  would  have  in 
point  of  law,  if  the  jury  should  be  of  opinion,  that  the 
freehold  of  the  land  claimed  in  the  action  belonged  to  the 
vicar  of  Runcorn  V — whereupon  it  was  contended,  gn 
the  part  of  the  defendant,  that  it  should  be  left  to  the 
jury  to  decide,  whether  the  person  who  levied  the  fine 
had,  at  the  time,  any  estate  of  freehold,  by  right  or  by 
wrong,  in  the  land.  The  Justices,  however,  declined  leav- 
ing this  question  to  the  jury,  being  of  opinion,  that  the 
fine,  in  point  of  law,  was  conclusive  to  bar  the  right  of 
the  vicar.  It  was  then  suggested  on  the  part  of  the 
plaintiff,  that  the  jury  should  be  asked,  whether  the  lessor 
of  the  plaintiff  had  been  twenty  years  in  possession  ;  and 
the  jury  being  asked  that  question,  replied,  that  he  had  ; 
and  that  the  right  was  in  the  vicar  at  the  time  when  the 
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1826.  fine  was  levied.  A  verdict  was  then,  under  the  directions 
of  the  Justices,  found  for  the  plaintiff.  A  bill  6f  excep- 
tions having  been  tendered  and  sealed,  and  the  record 
having  been  removed  into  this  Court  by  writ  of  error,  two 
grounds  of  error  were  assigned  : — ^first,that  the  Justices,  in 
giving  their  opinion,  that  the  fine  was  conclusive  as  a  bar 
to  the  vicar,  were  mistaken  in  point  of  law ;  and  second, 
that  they  ought  to  have  left  it  to  the  jury  to  find,  whether 
the  person  who  levied  the  fine  had,  at  the  time,  any  estate 
of  freehold,  by  right,  or  by  wrong,  in  the  land.  Joinder 
in  error. 

Parke,  for  the  plaintiff,  in  error.  The  direction  of  the 
Court  below  was  clearly  wrong  in  point  of  law.  There 
was  conflicting  evidence  as  to  the  possession  of  the  land, 
and  the  plaintiff  endeavoured  to  turn  the  balance  in  his 
favour  by  proof  of  a  fine  levied.  Now,  that  must  be 
taken  to  have  been  a  fine  levied  without  proclamations, 
because  no  proclamations  were  proved ;  and  such  a  fine 
was  void,  unless  the  person  who  levied  it  had  an  estate  of 
freehold.  Therefore,  whether  that  person  had  an  estate  of 
freehold,  or,  in  other  words,  whether  the  fine  was  valid, 
was  a  question  of  fact,  which  ought  to  have  been  left  to 
the  jury.  For  the  purpose  of  getting  over  this  difficulty, 
the  Court  below  did  ask  the  jury,  whether  the  lessor 
of  the  plaintiff  had  been  twenty  years  in  possession ; 
and  they  found  that  he  had  :  but  this  Court  will  give 
that  finding  no  legal  effect.  A  question  so  put  and 
answered  cannot  be  judicially  noticed;  the  jury  are  not 
sworn  to  answer  isolated  questions,  put  to  them  by  the 
Judge;  they  are  only  sworn  to  find  a  general  verdict. 
Non  constat  on  what  ground  the  jury  answered  this  ques- 
tion as  they  did,  for  they  have  not  found  a  special  verdict, 
and  they  were  not  directed  to  dismiss  from  their  minds  the 
question  respecting  the  fine.  But,  even  if  this  Court 
can  take  notice  of  this  finding,  still  it  does  not  shew  that 
the  plaintiff  is  entitled  to  recover.  ~    The  jury  have  not 
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found  that  there  was  an  adverse,  or  a  continuous  posses-  1836. 
sion  ;  they  have  not  found  when  the  possession  began^  nor 
when  it  ended ;  they  have  not  found  what  was  the  state  of 
the  church  during  the  time.  Now«  as  the  demise  was  in 
1822,  and  the  trial  in  1823,  they  might  mean  that  the 
twenty  years  expired  at  the  time  of  the  trial  only,  which 
would  not  do ;  and  besides,  twenty  years'  possession  will 
not  give  a  title  as  against  the  church. 

Cross,  Serjt.,  contra.  Looking  at  the  evidence  altoge- 
ther, the  Court  will  be  of  opinion  that  there  was  no  mis- 
direction. The  fine  was  levied  in  1797,  and  the  ancestor 
of  the  lessor  of  the  plaintiff  was  proved  to  have  been  in 
possession  of  the  land  in  1792,  five  years  before.  Now, 
primd  facie,  possession  is  evidence  of  a  seisin,  at  least,  of 
an  estate  of  freehold ;  and  there  was  nothing  to  destroy 
the  effect  of  that  possessionj  because  there  was  no  proof 
of  an  adverse  possession  by  the  defendant :  therefore  the 
Court  below  were  right  in  assuming  that  the  party  to  the 
fine  had  an  estate  of  freehold,  and  that  the  fine,  conse- 
quently, was  a  conclusive  bar.  lAbbott,  C.  J.  According 
to  the  evidence,  the  old  bathing  sheds  must  have  been  in 
existence  at  the  time  when  the  fine  was  levied].  Perhaps 
they  were,  but  there  was  nothing  to  shew  that  they  were 
erected  adversely  to  the  party  then  in  possession,  the  an- 
cestor of  the  lessor  of  the  plaintiff.  Then,  even  if  the 
direction  with  respect  to  the  fine  was  wrong,  still,  as  the 
jury  have  found  a  possession  of  twenty  years  by  the  lessor 
of  the  plaintiff,  the  verdict  is  right.  The  rule  of  law,  as 
laid  down  in  BuHer's  Nisi  Prius  (a),  is  this : — "  If  the 
plaintiff  prove  that  A,  was  in  possession  of  the  premises 
in  question,  and  that  the  lessor  is  heir  to  il.,  it  is  suffi- 
cient, prim&  facie:  for  it  shall  be  intended,  that  A,  had 
seisin  in  fee,  till  the  contrary  appear.  And  if  he  prove 
that  his  lessor,  or  his  ancestors,  had  possession  for  twenty 
years,    without  interruption,  till  the  defendant  obtains 

(a)  Page  103. 
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1826.        possession^  it  is  a  sufficient  title;    for,  by  the  21  Jac.  1, 

j^JJJJ)^^      c.  16,  twenty  years'  possession  tolls  the  entry  of  the  person 

V.  having  right;   and,  consequently,  though  the  very  right 

be  in  the  defendant,  yet  he  cannot  justify  ejecting  the 


plaintiff. 


99 


Abbott,  C.  J. — I  am  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  reversed,  and  a  venire  de 
novo  awarded.  The  question,  and  the  only  question 
before  us,  is,  whether  the  direction  of  the  learned  Judge, 
that  the  fine  was  a  conclusive  bar  to  the  right  of  the  vicar, 
was  correct  in  point  of  law.  Now,  it  certainly  could  not 
be  so,  unless  J.  Cooper,  the  person  who  levied  it,  had 
possession  of  the  land  at  the  time ;  and  whether  he  had 
or  not,  is,  upon  the  whole  of  the  evidence  in  the  case, 
extremely  doubtful.  It  ought,  therefore,  to  have  been  left 
to  the  jury  to  decide  that  question.  The  jury  were  asked 
whether  the  lessor  of  the  plaintiff  had  been  in  possession 
tw^ty  years  since  the  fine,  and  they  found  that  he  had, 
adding,  that  the  right  was  in  the  vicar  at  the  time  when  the 
fine  was  levied ;  and  a  verdict  was  then,  under  the  directions 
of  the  Justices,  found  for  the  plaintiff.  Even  if  the  fact 
of  this  twenty  years'  possession  had  been  found,  with  all 
the  certainty  and  precision,  the  want  of  which  has  been 
complained  of  in  argument,  it  would  still  be  difficult  to 
say  that  it  sustained  the  judgment  of  the  Court  below,  on 
the  other  point.  But  the  finding  of  the  jury  on  this  point 
was  extremely  loose  and  unsatisfactory,  and  was,  besides, 
accompanied  and  qualified  by  an  observation  in  favour  of 
the  right  of  the  vicar.  Now,  twenty  years'  possession  is 
not  conclusive,  as  against  a  vicar  or  rector,  at  least,  if  the 
incumbent  has  been  changed  in  the  course  of  that  time; 
and  whether  there  has  been  any  such  change  in  this  case, 
there  is  nothing  to  inform  us,  one  way  or  the  other.  It 
has  been  urged,  that  there  is  no  evidence  that  the  land 
ever  belonged  to  any  other  person  than  the  lessor  of  the 
plaintiff  and  his  ancestors ;  but  they  had  other  lands  on 
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both  sides  of  the  church-yard,  and  there  was  some  evi- 
dence that  this  land  had  formerly  been  part  of  the  church- 
yard. It  seems  to  me,  therefore,  that  the  finding,  upon 
the  whole,  is  bad,  and  that  the  judgment  given  for  the 
plaintiff  below  must  be  reversed. 

Batley,  J. — I  am  of  the  same  opinion.  A  fine  at 
common  law  is  binding  upon  the  parties,  but  it  is  not  bind*- 
ing  upon  a  stranger,  unless  made  with  proclamations.  In 
this  case  there  were  no  proclamations,  at  least,  no  evidence 
of  any  was  given ;  but  even  if  there  had  been,  still  the 
fine  would  not  be  binding,  unless  there  was  in  the  party 
levying  it,  at  that  time,  an  estate  of  freehold,  by  right,  or 
by  wrong.  Now,  as  it  seems  to  me,  there  not  only  was 
not  conclusive  evidence  to  shew  that  the  ancestor  of  the 
lessor  of  the  plaintiff  had  an  estate  of  freehold  in  the  land, 
but  there  was  strong  evidence,  on  the  contrary,  to  shew 
that  before  the  fine  the  freehold  was  in  the  vicar.  If  it 
was  in  the  vicar,  the  lessor  of  the  plaintiff's  ancestor  could 
not  afterwards  obtain  the  freehold  as  against  the  vicar,  by 
right,  because  the  vicar  had  no  power  to  alien ;  and  then 
the  only  question  is,  did  he  obtain  it,  as  against  the  vicar, 
by  wrong?  And  of  that  there  is  nothing  like  conclusive 
or  satisfactory  evidence.  Then  as  to  the  twenty  years^ 
possession  by  the  lessor  of  the  plaintiff,  the  finding  of  that 
fact  is  not,  as  it  ought  to  be  to  render  it  available,  in 
clear,  precise,  and  definite  terms;  for  it  does  not  state 
whether  the  possession  was  adverse  or  continuous,  or 
when  it  began  or  ended.  That,  therefore,  is  an  insuffi- 
cient finding,  and  will  not  support  the  judgment. 

The  other  Judges  concurred. 

Judgment  reversed,  and  a  venire  de  novo 

awarded. 
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Wedneiday^ 
7tk  Jtme. 


Where  a 
defendant  bad 
entered  a 
cause  in  the 
Marshal's 
book,  with  a 
mark  of  ne 
recipiator; 
and  thtf  plain- 
tiff brought 
the  cause  on 
to  trial  on  such 
entry,  as  an 
undefended 
cause,  and 
obtained  a 
verdict,  the 
Court  set 
aside  the 
verdict  for 
irregularity. 
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Watson  v.  Gowar, 

CURWOOD,  on  a  former  day,  moved  to  set  aside  the 
verdict  obtained  by  the  plaintiff  in  this  case,  for  irregu- 
larity. It  was  an  action  on  a  bill  of  exchange ;  and  on 
the  day  after  that  on  which  the  plaintiff  ought  to  have  en- 
tered the  cause  in  the  Marshal's  book,  for  trial  at  the  then 
ensuing  sittings  before  the  Lord  Chief  Justice,  the  de- 
fendant went  to  the  Marshal's  office  and  entered  the  cause 
in  the  Marshal's  book,  and  marked  it  with  a  ne  recipiatur« 
On  the  same  day,  the  plaintiff  called  at  the  Marshal's 
office,  and  finding  upon  the  inspection  of  the  Marshal's 
book*  that  the  canse  had  been  entered^  went  away.  At 
the  ensuing  sittings  the  cause  was  called  on,  and  tried  as 
being  undefended^  and  the  plaintiff  had  a  verdicU  Under 
these  circuiQStanceSx  it  was  contended  that  die  verdict  was 
irregular,  the  cause  not  having  been  entered  by  the  plaintiff. 


Cwnyn  now  riiewed  cause,  and  contended,  that  as  the 
cause  had  been  entered  in  the  Marshal's  book,  by  the  dp- 
fendant,  the  plaintiff  had  a  right  to  try  the  cause,  it  hav- 
ing been  regularly  called  on  by  the  Marshal,  in  its  order, 
although  the  plaintiff  himself  had  made  no  entry  in  the 
Marshal's  book. 

Curwood,  control,  was  stopped  by  the  Court. 

Bayley,  J. — It  is  no  answer  to  this  application  to  say, 
that  the  defendant  had  entered  the  cause.  Such  an  entry 
was  not  sufficient  to  authorise  the  plaintiff  to  try  the 
cause,  he  not  having  himself  entered  it.  It  is  every  day's 
practice  for  the  defendant,  as  well  as  the  plaintiff,  to  enter 
the  same  causey  and  then  at  the  trial,  it  becomes  a  ques- 
tion which  record  shall  be  first  called  on.  In  this  case,  the 
plaintiff  had  not  entered  his  record  at  all,  and  therefore 
he  had  no  right  to  the  present  verdict. 


The  other  Judges  concurred. 


Rule  absolute. 


0 
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The  King  v.  Lacy,  clerk.  ^tTjwu! 


On  appeal  by  the  Rev.  Richard  Lacy,  rector  of  the      By  a  pri- 
parish  of  Whiston,  against  an  order  made  by  a  magistrate,  ^^f^^ 
for  the  payment  of  the  sum  of  12/.  6$.,  being  the  amount  tithes  payable 
of  a  highway  assessment  upon  him  for  the  township  of  of  a  parish' 
Whiston,  the  sessions  confirmed  the  order,  subject  to  the  ^©re  »^>o- 
opinion  of  this  Court  upon  the  following  case.  the  commis- 

In  the  66  Geo.  3,  an  act  was  passed,  intituled,  "  An  «foners  were 

* .  ,  directed  **  to 

Act  for  enclosing  Lands  in  the  Parish  of  Whiston,  in  the  ascertain  the 

County  of  York,''  in  which  act  is  the  following  clause :—  ^^  Sl^  wd 

"  And  whereas  it  is  convenient  and  desirable  that  all  and  to  affix  a/atr 

singular  the  great  tithes  rendered  or  payable  in  kind  or  ^^^  ^^  ^^^^ 

otherwise ;  and  all  ecclesiastical  dues,  moduses,  composi-  ^^  ^^^  o^  ^^ 

_^,  .    .  •   X-         •   1.x     >n  compensa- 

tions, or  other  payments  m  money,  or  prescnptive  nghts  tion  for,  the . 

whatsoever  in  lieu  thereof,  which  can  or  may  henceforth  *'^®'>  ^  ** 

•  rector: — 

arise  or  grow  due  or  payable  to  the  said  Richard  Lacy,  Held,  that 
and  his  successors,    rectors  of  the  parish  of    Whiston,  rateaWeto*3ie 
aforesaid,  for  the  time  being;  out  of,  or  from,  or  for,  and  in  >'^r  of  the 
respect  of,  as  well  the  said  several  commons  and  parcels  of  the  hands  of 
waste  ground,  by  this  act  directed  to  be  divided,  allotted,  ^^  rector. 
and  enclosed,  as  the  several  and  respective  messuages, 
cottages,  tofts,  garths,  gardens,  orchards,  and  ancient  in- 
closed lands  and  grounds,  and  other  hereditaments,  situ- 
ate,  lying  and  being  within  the  said   parish,  shall  be 
abolished  and  extinguished ;   and  that  in  lieu  thereof, 
within  so  much  of  the  said  parish  as  lies  within  the  said 
manor  of  Whiston,  an  adequate  compensation  should  be 
made  to  the  said  Richard  Lacy,  and  his  successors,  rectore        ^ 
of  the  parish  of  Whiston,  aforesaid,  for  the  time  being, 
by  a  com  rent  or  rents,  as  hereinafter  mentioned,  and  that 
in  lien  thereof,  within  so  much  of  the  said  parish  as  lies 
within  the  said  manor  of  Morihen,  an  adequate  compen- 
sation should  be  made  to  the  said  Richard  Lacy,  and  his 
successors,  l^  an  allotment,  or  allotments  of  land,  as  here- 
inafter mentioned :  Be  it  therrfore  enacted,  that  the  said 

2  H  2 
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1826.  commissioners  shall,  and  they  are  hereby  required,  to 
ascertain  the  net  value  of  all  great  tithes  ana  modoses 
issuing^  or  that  may  arise  and  renew  from,  out  of,  in,  or 
upon,  so  much  of  the  said  commons  and  ancient  indo- 
snres  of  the  said  parish,  as  lie  vdthin  the  said  manor  of 
Whiston,  with  respect  to  each  owner's  or  proprietor's  share 
thereof;  and  to  affix  a  fair  clear  annual  rent  or  sum  of 
money  per  acre,  in  lieu  of  such  great  tithes  and  moduses, 
and  as  an  adequate  compensation  and  satisfaction  for  the 
same,  to  the  said  Richard  Lacys  and  his  successors,  rec- 
tors of  Whiston,  aforesaid;  and  shall,  in  and  by  their 
award  hereinafter  directed  to  be  made,  ascertain  and  dis- 
tinctly set  forth  against  the  name  of  each  owner  of  com- 
mon allotment,  and  ancient  inclosures,  at  the  time  of 
making  such  their  award,  the  exact  measurement  of  each 
field  or  inclosure  constituting  his,  her,  or  their  property, 
within  the  manor  of  Whiston,  aforesaid,  and  the  annual 
rents  or  sums  of  money  per  acre,  to  be  hereafter  issuing 
from  each  field  or  inclosure  respectively,  in  lieu  of  all 
great  tithes  and  moduses,  as  aforesaid ;  which  said  rents 
and  sums  of  money  shall  be  payable  and  paid  for  ever  by 
the  several  owners  or  occupiers  thereof,  by  four  equal 
quarterly  payments  in  every  year ;  that  is  to  say,  on  the 
12th  day  of  February,  the  12th  day  of  May,  the  12tb 
day  of  August,  and  the  12th  day  of  November:  the  first 
payment  thereof  to  begin  and  be  made  on  the  12th  day  of 
February,  in  such  year  as  the  said  commissioners  in 
their  award  shall  order  or  direct."  The  rector  was  to  have 
an  allotment  in  lieu  of  small  tithes.  In  the  year  1826, 
the  Rev.  R.  Lacy  was  rated  for  the  repairs  of  the  high- 
ways in  the  township  of  Whiston,  at  the  sum  of  12/.  5f., 
in  respect  of  the  com  rents  given  to  him  in  lieu  of  tithes. 
This  he  refused  to  pay ;  and  upon  such  refusal,  the  order 
appealed  against  was^made. 

Tindal,  in  support  of  the  order  of  sessions.    The  com 
fents  in  this  case  are  liable  to  the  highway  rates.    The 
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General  Highway  Act,  13  Geo.  3,  c.  78,  s.  45.  directs  the 
assessment  to  be  made  "  upon  every  occupier  of  lands, 
tenements,  woods,  tithes,  and  hereditaments,  within  the 
parish,  township,  or  place ;"  and  the  only  question,  there- 
fore, is,   whether  this  com  rent,  being  substituted   for 
tithes,  can  be  considered  tithes,  within  the  meaning  of 
that  statute.     Now,  it  is  given,  in  the  words  of  the  in* 
closure  act,  in  lieu  of  **  all  and  singular  the  great  tithes 
payable  in  kind    or  otherwise,  all    ecclesiastical    dues, 
moduses,  compositions,  or  other  payments    in   money.'' 
Unless,  therefore,   there  are  words  expressly  making  it 
payable  without  any  deduction  in  respect  of  rates,  the 
com  rent  stands  in  the  place  of  the  tithes,  and  is  Uable 
to  all  the  burthens  to  which  the  tithes  themselves  were 
liable.       For  this   position  there   are  many  authorities; 
as  Lowndes   v.    Home  (a).    Rex    v.    Boldero  (b).      In 
Rex  V.    7bm5(c),  the  money   was  paid   to  the  rector* 
'*  clear'  of  all  taxes,  deductions,  charges,  and  expenses, 
parochial,  parliamentary,  or  otherwise  whatsoever;"  and 
in   Chatjield  v.  Ruston^d),  the  com  rent  was  payable, 
"free  and   clear  from  all  rates,  taxes,  and  deductions 
whatsoever :"  and  the  decision  in  both  those  cases  turned 
upon  the  exemption.     It  will  be  urged  that  the  provision 
for  the  commissioners  to  ascertain  tlie  net  value  of  the 
tithes,  and  to  affix  a  clear  annual  rent  in  lieu  of  them, 
implies  an  intention  to  exempt  this  com  rent  from  rates ; 
but  fairly  considered,  it  does  not  go  that  length  :  the  "  net 
value"  of  the  tithes,  means,  the  amount  of  the  tithes* 
minus  the  expenses  incurred  by  the  rector  in  collecting 
and  realising  them :  and  the  ''  clear  annual  rent"  means 
the  amount  of  the  rent  as  ascertained  by  and  after  the 
preceding  calculation  of  the  net  amount  of  the  tithes. 
Poor  rates,  and  highway  rates,  are  fluctuating  charges, 
and  it  wonld  be  impossible  to  make  an  estimate  of  them, 

(rt)  2  W.  BI.  1252.  (c)  1  Doug.  401. 

(6)  Antej  vol.  vi.,  557.    4  B.  &         (rf)  Ante,  vol.  v.,  675 ;    3  B.  & 
C,  467.  C.863, 
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1626.        therefore,  so  as  to  ascertain  the  net  value  oi  the  tilhei, 
after  allowing  for  those  rates.  * 


Rtx 

V. 

Lact. 


Blackbume,  contr^.  First,  a  corn  rent,  like  that  now 
under  consideration,  is  not  rateable  under  the  Greneral 
Highway  Act,  13  Geo;  3,  e.  78.  There  is  no  analogy 
between  poor  rates  and  highway  rates ;  the  13  Crto.  3,  e. 
78,  differs  from  the  43  Eliz.,  c.  2,^in  its  language,  its  i^iril* 
and  its  object;  and,  therefore,  no  inference  can  with 
justice  be  drawn  in  support  of  the  rate  in  this  case,  fiom 
the  decisions  in  cases  arising  upon  the  latter  statute.  Ill 
that  statute,  "  rectors  and  vicars''  are  expressly  named  as 
persons  liable  to  be  rated  to  the  relief  of  the  poor^  and 
with  abundant  propriety  and  reason.  In  early  agei,  when 
there  was  no  legal  provision  for  the  maintenance  of  the 
poor,  the  clergy  were  under  a  moral  and  spiritual  obli- 
gation to  relieve  them  out  of  the  profits  of  their  livii^  ; 
and  it  was  just  and  natural,  therefore,  that  the  statute 
should  make  them  liable  to  be  rated  in  respect  of  the 
profits  of  their  livings,  by  whatever  means  those  profits 
accrued.  By  the  common  law,  the  general  charge  of 
repairing  all  highways  lies  on  the  occupiers  of  the  lands  iti 
the  parish  wherein  the  highways  are ;  that  is,  upon  the 
persons  who  use  the  roads ;  and  therefore,  the  13  Ged.  3, 
c»  78,  casts  the  burthen  of  repairing  roads  upon  the  same 
description  of  persons,  namely,  "  the  inhabitants  and 
occupiers  of  lands,  tenements^  woods,  tithes,  and  here* 
ditaments,  within  the  paHsh,  township,  or  place;"  and 
the  statute  work  {is  accordingly  directed  to  be  done  or 
computed  for,  in  proportion  to  the  value  of  tiie  latijl^ 
occupied,  or  to  the  number  of  teams  kept  and  used^  by 
the  party  rated.  This  distinction  between  the  two  statutes 
is  particularly  pointed  out  by  Baykf,  J.,  in  his  judgment 
in  the  case  of  Rex  v.  The  Justices  of  Buckinghamshire  (a). 
There,  the  question  was,  whether  a  rector  who  let  his  tithes 
by  parol  to  the  occupiers  of  the  land,  in  respect  of  which 

(a)  Ante,  yoI.  u.,  669-    1  B.  &  C.  485. 
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the  tithes  arose,  and  received  a  half-yearly  compofiition  in         1826. 
the  nattireft>f  rent,  could  be  treated  as  an  occupier  of  tithes 


Rex 


Lacit. 


within  the  meaning  of  the  General  Highway  Act,  and  ^  v. 
mteable  to  the  highways  in  the  parish ;  and  though  the 
Court  did  not  think  it  necessary  to  decide  the  question 
there^  the  inclination  of  their  opinion  seems  to  have  been 
that  the  rector  was  not  rateable,  and  they  discharged  a 
role  for  a  mandamus  to  Justices  to  compel  them  to  enforce 
the  payment  of  the  rate.  So  in  Underhill  v.  Ellicombe  {a)p 
where  the  circumstances  were  of  a  similar  kindi  the  court 
of  Exchequer  seem  to  have  thought  a  parson  not 
liable  fo  be  rated.  Here,  the  defendant  is  clearly  not 
within  the  letter  of  the  statute,  for  he  is  not  an  occupier 
attitkes;  neither  is  he  within  the  ^rit  of  the  statute,  for 
the  object  was  to  charge  occupiers,  and  occupiers  only. 
Second,  the  corn  rent  in  this  case  is  expressly  exempted 
frofm  all  rates  by  the  Inclosure  Act.  The  direction  to 
ascertain  the  net  value  of  the  tithes,  and  to  affix  a  clear 
ammual  rent  in  lieu  of  them,  amounts  to  such  an  exemption. 
The  "  net  value  **  of  the  tithes  may  fairly  be  argued  to 
mean  their  vahie  after  deducting  the  amount  of  rates;  but 
even  if  that  is  doubful,  a  "  clear  annual  rent  *'  must  mean 
an  annual  rent  clear  of,  that  is,  free  from,  all  rates  or 
deductions  of  any  kind ;  for  a  rent  which  is  subject  to 
rates,  cannot  be  said  to  be  clear.  In  a  contract  of  so  much 
importance  between  a  rector  and  his  parishioners,  every 
word  must  be  supposed  to  have  some  meaning ;  and  unless 
the  word  clear  is  held  to  mean  clear  of  all  deductions,  it 
must  be  treated  as  utterly  senseless,  and  must  be  omitted 
in  the  reading  of  the  aoi. 

The  case  was  argued  at  the  Sittings  in  Banco  after  last 
term,  when  the  Court  took  time  for  consideration.  Judg* 
ment  was  now  delivered  by 

Batlet,  J. — ^The  question  in  this  case  was,  whether 
a  com  rent  payable  under  an  inclosure  act  to  the  rector  of 

(a)  1  M<}lelaiMl  &  Yoaiige,  450. 
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1826.         WUstan,  in  lieu  of  tidies,  was  liable  to  be  assessed  to 
a  highway  rate.    Two  objections  were  made  to  the  iate« 
One,  that  the  com  rent  was,  virtaally  if  not  expressly; 
exempted  from   all  rates   by  the    inclosure  act,  wUch 
directed  the  rent  to  be  fixed  according  to  the  net  value  of 
the  tithes,  and  to  be  a  ckar  rent ;  by  which  expressions  it 
was  contended  was  meant  a  teat  free  from  rates:    the 
other,  that  tithes,  in  the  general  sense  of  the  word,  that  is, 
tithes  not  impropriate,  or  appropriations  of  tithes,  were 
exempt  from  highway  rates;  and,  therefore,  that  this  com 
rent,  which  was  payable  in  lieu  of  tithes,  must  be  exempt 
also.    Upon  the  second  point,  it  must  be  considered  as 
settled,  by  the  case  of  Rex  v.  Boldero  (a),  that  a  com  rent 
stands  upon  the  same  footing  as  the  tithes  for  which  it  is 
substituted,  and  therefore,  that  if  the  tithes  themselves 
would  have  been  liable,  the  corn  rent,  unless  specially 
exempted  by  the  inclosure  act,  is  liable  also.     Then,  is  the 
com  rent  in  this  case  specially  exempted  by  the  inclosure 
act?    The  parish  of  Whiston  is  situate  wtihin  two  manors^ 
Whiston  and  Morthen,  and  the  inclosure  act  extends  to 
both.     Part  of  the  parish  constitutes  a  distinct  and  sepa- 
rate township,  and  the  rate  extends  to  that  township  only. 
The  act  directs  that  the  rector,  being  rector  of  the  parieh, 
shall  have,  out  of  the  wastes  of  both  manors,  an  allotment 
equivalent  in  value  to  all  the  small  tithes  and  payments  in 
lieu  of  small  tithes  within  both  the  manors,  regard  bang 
had  to  the  amount  of  the  small  tithes  payable  out  of  the 
old  inclosures  and  commons  within  each  of  the  manors 
respectively.     But  the  act  contains  no  provisbn  for  ex* 
empting  that  allotment  from  the  burthen  of  parochial  rate% 
and  it  would,  therefore,  of  course,  be  liable  to  it.    The  act 
then  makes  a  provision  in  lieu  of  great  tithes,  and  directs 
that  compensation  shall  be  made  for  those  of  Whistom 
manor  by  a  com  rent,  and  for  those  of  Morthen  manor  by 
an  allotment ;  but  it  contains  no  clause  exempting  that 
allotment  from  the  burthen  of  parochial  rates,  and  it  also 

(a)  Ante.  vol.  vi.,  557.    4  B.  &  C,  467. 


TRINITY    TERM,    SEVENTH    GEO,    IV.  463 

would,  therefore,  of  course,  be  liable  to  it.  The  com*  1836. 
missioners  are  directed  to  ascertain  the  net  value  of  all  the 
great  tithes,  in  the  manor  of  Whiston,  with  respect  to  each 
owner's  share  thereof,  and  to  affix  a  fair,  clear,  annual 
rent  per  acre,  in  lieu  of  such  great  tithes ;  and  the  question 
is,  what  is  to  be  understood  as  tlie  meaning  of  the  term, 
the ''  net  value  of  the  tithes.''  If  by  the  word  net,  is  meant 
the  value  after  deducting,  not  only  the  expenses  of  col- 
lecting and  getting  in,  but  the  amount  of  all  parochial 
burthens,  the  com  rent  is  exempt;  but  if  the  word  net 
refers  only  to  the  expenses  of  collecting  and  getting  in,  the 
com  rent  remains  liable  to  all  such  parochial  burthens  as  the 
tithes  would  otherwise  have  to  bear :  and  we  are  of  opi* 
nion  that  the  word  must  be  understood  in  the  latter  limited 
sense  only.  The  expenses  of  collecting  and  getting  in  are 
easy  of  calculation,  and  are  always  nearly  the  same ;.  they 
can  vary  only  according  as  the  price  of  labour  and  the 
accidents  of  the  season  vary ;  but  the  parochial  burthens 
are  likely  to  varyin  a  much  greater  degree  i  and  if  it  was 
intended  to  exempt  the  rector  from  them  with  reference  to 
this  com  rent,  there  seems  no  conceivable  reason  why  he 
should  not  have  been  exempted  from  them  with  reference 
to  his  allotments  also.  Certainly,  the  probability  is  that  he 
was  intended  to  be  wholly  exempted,  or  wholly  liable. 
Then  does  the  highway  act  apply  only  to  tithes  impro- 
priate and  appropriations  of  tithes,  or  does  it  extend  to 
tithes  generally  ?  The  language  of  the  13  Geo.  3,  c.  78, 
8«'45,  and  of  the  43  Eliz.,  c.  2,  is  exceedingly  different. 
Id  the  former  the  assessment  is  upon  every  **  occupier  of 
lands,  tenements,  woods,  tithes,  and  hereditaments  within 
the  parish ;"  by  the  latter,  it  is  to  be  upon  every  *'  inha- 
bitant, parson,  and  vicar,  and  other  occupier  of  lands, 
houses,  tithes  impropriate,  appropriations  of  tithes,  coal 
mines,  or  saleable  underwoods."  The  motive  for  speci- 
fically naming  tithes  impropriate  and  appropriations  of 
tithes,  there,  was  probably  this ;  that  all  other  descriptions 
of  tithe,  all  tithes  in  the  hands  of  the  incumbent,  had 
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1BS6.  already  been  made  chargeable  bj  the  words  **  parsoo  and 
yicar/'  and  the  other  specific  descriptiooa  of  tithes  were 
added,  to  comprehend  such  as  shoold  be  in  the  hands  tit 
laymen,  and  which  would,  therefore,  not  come  in  under 
the  words  '^  parson  and  yicar :"  the  object  of  the  legi»* 
latore  being  to  include  aU  possible  descriptions  of  tithes, 
in  whatever  hands  they  might  be.  In  the  highway  act, 
the  only  word  used  is  the  generic  term  titkes,  and  that 
must  at  once  comprehend  within  itself  every  species  of 
tAthes,  unless  there  are  other  words  in  other  parts  of  the 
act,  shewing  a  dear  intention  to  the  contrary,  fiut  there 
ace  no  such  words ;  we  can,  therefore,  presume  no  such 
intention,  and  that  being  the  case,  we  are  of  ojMnion 
thai  this  com  rent  is  in  substance  tithes,  and  as  such 
liable  to  this  rate.  The  order  of  sessions,  therefore,  must 
be  confirmed. 

Order  of  Sessions  confirmed. 


Saiurdmff 

lOM  June.  Hall  and  another  v.  Fuller  and  others. 

A  customer  xiLSSUMPSIT  for  money  had  and  received  by  the  defend- 
bankeraxheck  "*  to  the  use  of  the  [plaintiffs.  Plea,  non  assumpsit, 
for  3/.,  and       aod  issue  thereon.    At  the  trial  before  Abbott,  Ci..  hi 

Daid  it  awav 

T^e  amount  of  the  London  adjourned  sittings  after  Hilary  term,  18Si^ 
alte^^b"  th?  ^^  plwntiffs  obtained  a  verdict,  damages,  197/.,  subject 
holder  to  to  the  opinion  of  the  Court  upon  the  foUowing  case. 
^^^L^^l^  ^^  plaintiffs  are  merchants  in  the  city  of  London, 
no  one  in  the  having,  at  the  time  of  the  transaction  in  question,  an  ae- 
ofhwS^^M^^  eount  with  the  defendants,  as  bankers.  On  the  25th  or 
^HSdT^  26th of  Augusi,  1823,  Mr.  S.  HiU  applied  to  Mr.  J.  Hall^ 
presented,  and  One  of  the  plaintiffs,  for  the  loan  of  a  check  for  3/.,  stating 

the  200/.  paid 

hy  the  banker  .-—Held,  that  the  banker  was  liable  to  the  customer  for  197/.,  the  difier- 

ence  between  ths  amount  of  the  genuine  and  the  altered  check. 
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at  the  time  that  it  was  for  a  friend  to  send  into  the  coon*       isse. 
try,  upon  which  Mt.  Hall  drew,  and  delivered  to  Mr. 
Hillp  the  oh^ok  upon  the  defendants,  using  for  that  pur- 
pose one  of  the  printed  forms  with  which  the  defendants 
8ttpt)ly  their  customers.    The  sum  for  which  the  check 
was  dmwn,  was  written  by  Mr.  Hull  in  words  at  length 
in  the  body  of  the  check,  and  also  in  figures;  the  latter 
being  in  the  same  line  with  his  signature.    Mr.  Hill  bad 
been  induced  to  apply  for  the  loan  of  the  check  by  one 
Wagstaffi^  who  had  applied  to  him  for  such  a  check,  and 
Mr.  Hill  having  obtained  it,  handed  it  over  to  Wagstqffe^ 
Wagslafe  expunged  the  dates,  the  figures,  and  the  words 
''  three  pounds/'  and  substituted  the  words  ''  two  hundred 
pounds,''  and  the  figures,  ^'200/.;"  but  in  such  a  manner 
that  no  one  in  the  Ordinary  course  of  business  could  have 
observed  it.    The  check  so  altered^  was  presented  by  or. 
on  account  of  WagUaffe  to  the  defendants  for  payment^ 
on  the  29th  of  Atigusi,  on  which  day  the  balance  in  their 
bands  on  the  adiount  of  the  plaintiffs,  was  only  183/» 
16f .  6d..    The  defendatitd  paid  the  amount  of  the  check  as 
alteiM,  and  having  a  day  or  two  afterwards  received  funds 
to  cover  the  amount  over  paid  on  the  29th  of  AuguU,  they 
claimed  to  retain  the  whole  sum  of  200/.  on  account  of  the 
check  drawn  and  paid  uudef  the  foregoing  circumstances* 

jP.  Pollock^  for  the  plaintiffs.  This  action  is  maintain- 
able, and  for  the  whole  amount  of  the  check.  Assuming, 
in  the  first  instance,  that  the  defendants  had  funds  in  their 
hands,  belonging  to  the  plaintiffs,  adequate  to  the  amount 
of  the  check,  and  that  they  were  not  guilty  of  any  negli- 
gence, still  they  must  bear  the  loss  that  has  happened, 
because  the  check  which  they  paid  was  not  the  check  of 
the  defendants,  and  therefore  they  have  paid  away  the 
money  of  the  plaintiffii  without  any  authority  for  so  doing* 
In  principle  this  is  like  any  other  case  of  forgery.  Suppose 
this  had  been  the  case  of  a  check,  the  body  of  which  was 
in  the  hand-writing  of  the  plaintiffs,  but  their  signature  to 
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1026.  which  was  forged;  It  is  quite  clear,  that  if  the  defendants 
had  paid  such  a  check,  they  would  have  been  Uable  for 
the  amount  to  the  plaintiffs.  Suppose  it  had  been  a  check 
made  payable  to  a  particular  individual,  and  the  name  of 
that  individual  had  been  forged,  and  the  defendants  had 
paid  the  amount  to  a  wrong  person,  they  would  still  have 
been  hable  for  the  amount  to  the  plaintiflb.  The  banker 
is  the  person  upon  whom  the  duty  lies  to  detect  fraud, 
if  it  be  practised ;  and  if  be  is  guilty  of  negligence  in  that 
respect,  he  must  abide  the  consequences.  There  is  no 
direct  authority  in  the  English  law  upon  this  subject, 
though  there  is  one  which  comes  near  the  present  case; 
Scholey  v.  Ramsboitom  (a).  It  was  there  held^  that  if 
bankers  pay  a  cancelled  check,  drawn  by  a  customer, 
under  circumstances  which  ought  to  have  excited  their 
suspicion,  and  induced  them  to  make  inquiries  before  pq^- 
ing  it,  they  cannot  take  credit  for  the  amount.  Now  that 
applies  strongly  to  the  present  case.  The  ground  of  the 
decision  there  must  have  been,  that  the  check  paid  by  the 
defendants,  was  not  the  check  of  the  plaintiffs;  and  here, 
the  check  paid  by  the  defendants  was  not  the  check  of 
the  plaintiffs.  [  Bayley,  J.  Suppose  the  instrument  in  this 
case  was  a  deed,  which  had  been  altered  in  the  same  way 
as  this  check  has  been  altered;  if  the  plaintiff,  as  a  party 
to  that  deed,  had  been  sued  upon  it,  might  he  not  have 
pleaded  non  est  factum?]  Certainly  he  might,  and  that 
case  goes  far  to  illustrate  the  present.  Though  there  is  no 
express  authority  upon  this  point  in  our  own  books,  them 
is  a  passage  in  a  very  learned  French  author,  in  which  this 
very  point  is  elaborately  discussed.  It  will  be  found  in 
Pothier,  Traits  du  Contr&t  du  change.  Part  1,  c.  44,  s.  99, 
p.  69.  That  author  likens  the  present  case  to  that  of  a 
oontrat  de  mandat,  where  one  person  is  employed  to  exe- 
cute an  order  for  another.  He  lays  it  down,  that  the  em- 
ployer is  bound  to  repay  to  the  employee  all  the  expenses 
incttrred  by  the  employment  (provided  they  are  not  ooca- 

(«)  4  Camp..  485. 
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sioned  by  any  negligence  of  the  empToyer);  but  he  dratirs  i826. 
a  distinction  between  those  expenses  which  are  incurred 
causd  mandatiy  and  those  which  are  incurred  occasioue 
mandati  only:  and  the  result  of  his  argument  is,  that  if  a 
banker  pays  the  full  amount  of  a  bill  which  has  been  frau- 
dulently altered,  the  payment  of  the  excess  beyond  the 
original  amount  of  the  bill  is  a  payment  made,  not  causi 
mandati,  but  occasione  mandati  only,  and  ought  not  to  be 
reimbursed  to  the  banker.  Then,  secondly,  the  defendants 
in  this  case  have  been  guilty  of  negligence.  They  might 
by  a  strict  examination  of  the  check  have  detected  the 
fraud ;  the  plaintiffs  could  not  by  possibility  do  so,  for  they 
had  not  the  means  of  examination :  and  the  loss  ought  to 
fall  upon  that  party  who  has  the  means  of  preventing  it, 
and  neglects  to  use  them.  Besides,  it  was  extremely  un- 
likely that  the  plaintiffs  would  for  the  first  time  have  over- 
drawn their  account,  without  apprising  the  defendants  of 
their  intention  so  to  do;  and  that  circumstance  should 
have  excited  the  attention  at  least,  if  not  the  suspicion  of 
the  defendants,  so  far  as  to  make  inquiries  of  the  plaintifis, 
before  they  paid  the  check. 

Groulbum,  contr^.  This  is  a  case  of  some  novelty, 
and  of  vast  importance  to  bankers,  who,  if  the  defendants 
are  held  liable,  will  be  exposed  to  constant  depredations, 
without  the  possibility  of  protection.  If  the  signature  of 
the  drawer  of  a  check  is  genuine,  the  banker  is  bound  by 
law  to  pay  it,  though  every  other  part  of  it  may  be  ynritten 
by  another;  therefore,  surely,  his  ascertaining  the  genuine- 
ness of  the  signature  is  sufficient  to  justify  and  protect  him 
in  so  paying,  without  further  examination  of  the  check. 
The  argument  that  he  ought  to  go  further,  and  after  as- 
certaining that  the  signature  is  genuine,  should  examine 
the  check  so  closely  as  to  detect  any  alteration  in  the  body 
of  it,  however  minute,  and  however  nicely  executed,  seems 
most  unreasonable,  and  would  require  a  degree  of  labour 
and  delay  utterly  inconsistent  with  the  necessary  dispatch 
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The  Mii  HiiM,  thrt  smr  illrritiM  in  s 


iisot  eoroet  to  tlie  cxtCBtMnBed,  and  it  not  iMrne 
by  the  dccirioM  upon  the  nribjcct.  In  £tffiiov  ▼.  CBr(«), 
it  WW  held  bjr  Lovl  Xaq^OT,  thst  m  fcfj  Boin 
of  m  bfll  of  rghongCy  by  inmling  in  it  the 
ooder,"  did  not  render  it  void.  IBmfley,  J.  There  &e 
ohenition  wis  Hnde  hw  ue  diawcr,  with  die 
Ae  psyoe,  and  tar  &e  fwrpoae  of  correcting  a 
and  in  KmUi  ▼.  Viffieau  (ft),  Xe  Bfanc,  J^  Md,  tbt 
JUrdkfv  ▼.  Cor  conU  only  be  eappoited  on  &e 
Aat  the  akention  wis  merely  &e  correction  of  a 
for  the  alteration  was  a  refy  onterial  one.  That; 
fere^  is  a  vefy  different  case  finom  the  present].  It 
Aat  the  mere  lact  of  an  alteration  being  made,  does 
neeemarity  vitiate  a  bill  or  cheek.  With  icsped  to  an 
alteration  in  the  amount,  Seaeekimy  as  cited  by  PaiUer  m 
Ae  pamage  already  mentioned,  is  an  express  anthority  lot 
saying,  that  in  a  case  like  this,  the  loas  most  &11  on  the 
drawer,  and  not  on  the  banker;  though  Paikier,  certainiy, 
cxpresaes  himself  of  a  different  cypinion.  The  snpposed 
analogy  between  deeds  and  bills  was  d^ed  to  exist  by 
Butter,  J.,  in  his  daborate  judgment  in  the  case  of  MHfer 
T.  Mitter  (c);  and  it  is  qnite  clear  that  sack  an  alteration 
of  a  deed,  as  was  made  of  the  bill  in  Kenimw  t.  Cot, 
wonld  render  a  deed  Toid.  [Bqrfey,J.  Bot  the  rest  of  die 
Court  differed  from  Mr.  Jnstice  Bmlkr,  and  their  jndgment 
was  affirmed  m  die  Ex^eqner  Chamber,  on  error].  &Ao- 
&3r  ▼.  RafM$baitom{d)  is  no  anthority  against  the  pieseirt; 
defendants.  There  the  bankers  were  gnilty  of  gross  negii- 
genee,  for  all  the  circmnstances  were  sooh  as  to  excite  their 
sospieioD.  The  check  had  been  torn  into  foor  parts,  and 
pasted  together  again,  and  was  palpably  deAMod,  wnA 
r,  when  it  was  presented  for  payment;  and  that 


(tf)  3  Isp.  240.  (c)  4  T.  R.  320. 

aH)  to  East,  455.   See  12  East,  {d)  2  Camp.  485. 

475.  15  East,  417.  llL5tS.317. 
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the  ground  of  Lord  EllenbarougVt  o^nion.  'Here,  there  lesd. 
was  nothing  to  excite  suspicion,  for  surely  the  fact  of  an 
old  customer  for  once  over^drawing  his  account  a  few 
pounds,  was  not  calculated  to  have  that  effisct,  and  the 
case  finds  that  the  check  was  altered  ^*  in  such  a  manner 
that  no  one  in  the  ordinary  course  of  business  could  have 
observed  it."  The  negligence  here  was  altogether  on  the 
side  of  the  customer.  To  lend  a  check  for  so  small  a  sum 
to  one  person,  for  the  purpose  of  being  lent  again  to  a 
third  person,  and  by  him  sent  into  the  country,  was  a  most 
rash  and  imprudent  measure,  and  was  a  direct  violation  of 
the  understood  contract  existing  between  a  banker  and  his 
customers,  namely,  that  the  customer  shall  use  due  caution 
in  ushering  his  checks  into  the  world,  and  shall  apply 
them  to  the  bonsL  fide  purpose  of  drawing  out  his  own 
funds  for  his  own  occasions.  In  principle,  the  present 
resembles  the  case  of  Russell  v.  Langstaffe  (a),  where  it 
was  held,  that  an  indorsement,  written  on  a  blank  note  or 
check,  will  afterwards  bind  the  indorser  for  any  sum  and 
time  of  payment  which  the  person,  to  whom  he  intrusts 
the  note,  chuses  to  insert  in  it.  It  was  argued  there,  as  it 
has  been  here,  that  the  note,  when  so  filled  up,  was  not 
the  note  of  the  person  who  had  signed  it  in  blank ;  but 
the  Court  overruled  the  objection^  and  held,  that  the  de- 
fendant was  responsible  for  all  the  consequences  of  his 
own  imprudence.  So,  here,  the  plaintiffs  have  lent  their 
signature  to  a  person  to  whom  they  owed  nothing,  who 
they  knew  would  not  present  it  himself,  but  would  hand  it 
over  to  a  stranger ;  and  have,  therefore,  acted  with  a  de- 
gree of  negligence  and  imprudence,  which  renders  them 
responsible  for  all  the  consequences, 

Abbott,  C.  J.«— I  am  clearly  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover ;  and  on  this  short  ground.  A 
banker  has  no  right  to  chai^  his  customer  ^th  any  sum, 
which  he  has  not  expressly  ordered  him  to  pay.    Here, 

(a)  2  Dong.  514. 
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tmfortanately,  the  defendants  have  paid  a  larger  siun  than 
die  plaintifis  had  ordered  them  to  pay ;  for  the  order  was 
to  pay  3/.,  and  they  have  paid  200/.  I  am  decidedly  of 
opinion  that  the  defendants  can  charge  the  plaintiff  the  3/. 
only,  and  it  follows  that  the  plainti£b  are  entitled  to 
recover  the  excess,  namely,  197/. 


Batlet,  J. — I  am  of  the  same  opinion.  A  banker  is 
the  mere  depository  of  his  customer's  money,  and  his  duty 
is  to  pay  it  out  from  time  to  time  in  such  amounts  as  the 
customer  directs.  If  he,  unfortunately,  pays  away  his 
customer's  money  upon  a  forged  order,  he  must  abide  the 
loss;  for  in  order  to  justify  him  in  paying  at  all,  he  must 
shew  that  the  order  is  genuine  in  all  its  parts ;  not  in  the 
signature  only,  but  throughout.  Now,  in  this  case,  the 
banker  has  paid  upon  an  order  which  was  not  genuine,  for 
his  customer  never  ordered  the  sum  which  he  has  paid,  to 
be  paid.  The  plaintiffs,  therefore,  are  entitled  to  judg- 
ment. 


The  other  Judges  concurred. 


Postea  to  the  Plaintiffs. 


Wynne  v.  Gkifpith. 


Jl  he  following  case  was  sent  by  the  Master  of  the  Kolb 
for  the  opinion  of  this  Court. 


By  lease 
and  release  of 
JwUf  1750, 
and  a  com- 

moo  reccnreryniffered  in  pursuance  thereof,  C.  and  H.  R.  veCtled  certain  freehold  estates 
to  such  uses  as  C,  H,  K.  and  D.  his  wife,  and  M.  K.  Aoald  appoint,  and  in  deAnlC 
of  such  appointment,  as  to  part,  to  the  use  of  C.  for  life,  and  as  to  the  re^ue,  to  the  use 
of  fl.  H.  in  fee.  By  lease  and  release  of  October,  1751,  the  latter  made  between  A.  and 
B.,  of  the  first  part;  C,  H.  K.  and  D.  his  wife,  and  M.  K.,  of  the  second  part;  and 
W.  M.,  J.  L.,JL  IF.,  and  P.  W.,  of  the  third  part;  C,  H.  R.  and  D.  his  wife,  and 
M.  R,  did  grant f  hargpn,  seU,  relecae,  confirm,  airect,  limity  and  appoint,  to  W.  Ml,  J. 
X.,  R,  W,,  and  P.  W,,  in  their  actual  possession  being,  the  same  estates,  to  hold  to 
them  in  fee,  for  sereral  uses  there  set  forth : — Held,  that  by  those  deeds  the  legal  fee  in 
the  estates  so  settled,  did  not  vest  in  W.  3f.,  J.  £.,  A.  T^.,  and  P.  W. 


Wynne 

V, 
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By  indentures  of  lease  and  release  bearing  date  re-         1826. 
spectively  1st  and  2d  June,  1 750 ;  the  release  being  tri- 
partite,  and  made  between  Humphrey  Roberts  and  X)o- 
rothy  his  wife,  Mary  Roberts,  spinster^  and  heir  apparent     G»'*'''™- 
of  the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and 
Catherine  Roberts,  widow,  of  the  first  part ;  John  SalnS' 
bury  and  John  Ellis,  of  the  second  part;    and  Robert 
Wynne  and  Owen  Holland,  of  the  third  part;    and  by 
common  recovery  suffered  in  pursuance  thereof  at  the 
great  sessions  for  the  county  of  Carnarvon,  8th  September, 
1750;  certain  messuages,  lands,  and  hereditaments,  the 
estate  and  inheritance  of  the  said  Humphrey  Roberts,  and 
certain  other  messuages,  lands,  and  hereditaments,  the 
estate  and  inheritance  of  the  said  Catherine  Roberts,  and 
certain  other  messuages,  lands,  hereditaments,  and  pre- 
mises, therein  described  to  have  been  theretofore  pur- 
chased by  the  said  Humphrey  Roberts,  and  all  other  the 
messuages,  lands,  tenements,   and  hereditaments  what- 
soever of  them  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  or  any  of 
them,  in  the  parishes  therein  mentioned,  and  elsewhere,  in 
the  county  of  Carnarvon,  with  their  appurtenances,  were 
limited ;  To  the  use  and  behoof  of  such  person  and  per- 
sons, and  for  such  estate  and  estates,  and  subject  to  such 
provisoes,  powers,    limitations,    trusts,    conditions,    and 
agreements,  as  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  at  any 
time  or  times  thereafter,  during  the  term  of  their  natural 
lives,  by  any  their  joint  deed  or  deeds,  writing  or  writings, 
to  be  by  them  duly  executed  in  the  presence  of  two  or 
more  credible  witnesses,  should  direct,  limit,  and  appoint; 
and  for  default  of  such  direction,  limitation,  or  appoint- 
ment ;  To  the  use  and  behoof  of  such  person  or  persons, 
for  such  estate  and  estates,  and  subject  to  such  provisoes, 
powers,  Umitations,  and  agreements,  as  the  said  Hum- 
phrey Roberts  and  Dorothy  his  wife,  and  Mary  Roberts, 
(in  case  they  should  all  of  them  survive  the  said  Cathe- 

VOL.   VIII.  .    2  I 


472  CASES   IN   THE   KING's    BEKCU, 

^^^^'        fine  Roberta),  shoold  at  any  time  or  timee  after  the  de- 
Wykme       cesise  of  the  said  Catherine  Roberta,  by  any  their  joint 
V.  deed  or  deeds^  writing  or  writings,  to  be  by  them  executed 

in  the  presence  of  two  or  more  credible  witnesses,  direct, 
limit,  or  appoint ;  and  for  defaolt  of,  and  until  such  direc- 
tion, limitation,  and  appointment,  respectively,  as  afore- 
said, as  to  certain  parts  of  the  said  hereditaments ;  To  the 
use  of  the  said  Catherine  Roberts  and  her  assigrns  for  her 
life,  without  impeachment  of  waste,  and  as  to  as  wdl  the 
said  last  mentioned  messuages,  lands,  and  hereditaments, 
so  limited  to  the  said  Catherine  Roberts  for  her  life  as 
aforesaid,  from  and  after  her  decease,  as  also  to  all  the 
rest  and  residue  c(  the  said  messuages,  lands,  heredita- 
ments, and  premises  thereinbefore  mentioned,  whereof  such 
common  recovery  should  be  had  and  suffered  as  aforesaid, 
and  whereof  no  use  was  thereinbefore  limited  and  declared ; 
To  the  use  and  behoof  of  such  person  and  persons,  and 
for  such  estate  and  estates,  and  subject  to  such  provisoes, 
powers,  limitations,  trusts,  conditions,  and  agreements,  as 
the  said  Humphrey  Roberts,  at  any  time  or  times  there- 
after, during  the  term  of  his  natural  life,  by  any  his  deed 
or  deeds,  writing  or  writings,  to  be  by  him  duly  executed 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  to  be  by  him  the 
said  Humphrey  Roberts  also  duly  executed  in  the  pre- 
sence of  three  or  more  credible  witnesses,  should  direct, 
limit,  or  appoint ;  and  for  default  of,  and  until  such  di- 
rection, limitation,  and  appointment ;  To  the  use  and  be- 
hoof of  the  said  Humphrey  Roberts,  his  heirs  and  assigtas, 
forever. 

By  indentures  bearing  date  respectively  1st  and  2d  Oc- 
tober, 1751 ;  the  former  being  a  lease  for  a  year,  and  made 
between  the  said  Humphrey  Roberts  and  Dorothy  his 
wife,  the  said  Mary  Roberts  and  Catherine  Roberts,  of 
the  one  part,  and  William  Mostyn,  John  Lloyd,  Robert 
Wynne  {of  Garthwin),  and  Pierce  Wynne,  of  the  other 
part ;  and  the  4atter  being  tripartite,  and  made  between 
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Robert  Wynne  the  elder  and  Robert  Wynne  the  youngw.         1836. 
aon  and  heir  apparent  of  the  said  Robert  Wynne  the  elder»       w^imT 
of  the  first  part ;  the  said  Humphrey  Roberts  and  Dorothy  «• 

his  wife,  and  the  said  Mary  Roberts  and  Catherine  Roberts, 
of  the  second  part ;  and  the  said  William  Mostyn,  John 
Uoydt  Robert  Wynne,  of  {Garthwin),  and  Pierce  Wynne, 
of  the  third  part ;  after  settling  divers  messuages,  lands  and 
hereditamenCs,  belongii^  to  the  said  Robert  Wynne  the  elder 
and  Robert  Wynne  the  younger,  to  the  uses  therein  men- 
tioned; it  wEts  witnessed^  that  in  consideration  of  the  mar- 
riage then  intended  to  be  had  and  solemnized  between  the 
said  Robert  Wynne  the  younger,  and  the  said  Mary  Roberts, 
and  of  the  provision  thereinbefore  made  for  her  and  her 
issue,  and  for  the  settling  of  the  messuages,  tenements, 
lands,  hereditaments  and  premises  thereinafter  mentioned 
to  the  uses  therein  expressed  concerning  the  same;  the 
said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts  and  Catherine  Roberts,  did  grant,  bargain,  sell, 
release  and  confirm,  direct,  limit  and.  appoint,  unto  the 
said  William  Mostyn,  John  Lloyd,  Robert  Wynne  (of 
Garthwin),  and  Pierce  Wynne,  in  their  actual  possession 
being  by  virtue  of  the  said  lease  for  a  year  made  to  them 
by  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
Jfary  Roberts  and  Catherine  Roberts,  as  therein  mentioned, 
the  several  messuages,  lands,  tenements  and  hereditaments, 
therein  particularly  described,  and  which,  in  fact,  included 
the  messuages,  lands,  tenements,  and  hereditaments  com- 
prised in  the  said  indentures  of  1st  and  2d  June,  1750, 
ttnd  whereof  such  recovery  was  suffered  as  aforesaid,  with 
their  and  every  of  their  appurtenances,  and  all  other  mes- 
suages, lands,  tenements  and  hereditaments,  situate,  lying 
and  «being  in  the  said  county  of  Carnarvon,  whereof  or 
wherttn  the  said  Humphrey  Roberts  then  was  seised  of 
any  estate  of  inheritance,  possession,  reversion,  remainder 
or  use,  and  the  reversion  and  reversions,  remainder  and 
remainders,  8cc.,  and  all  the  estate,  right,  title,  interest, 
use,  trust,  possession,  property,  claim  and  demand  what- 

2i2 


V. 

Griffith. 


CAS£S    IN    THE    KING  S    BENCH, 

soever  of  them  the  said  Humphrey  Roberts  and  Dorothy 
Wymme  1i>8  wife,  Mary  Roberts  and  Catherine  Roberts  or  any 
of  them,  in  and  to  the  same,  and  every  part  and  par- 
cel thereof;  to  have  and  to  hold  all  and  singular  the 
said  capital  and  other  messuages,  lands,  hereditaments, 
and  premises  thereinbefore  last  granted  and  released,  or 
meant,  mentioned,  or  intended  so  to  be,  and  every  part  and 
parcel  thereof,  unto  the  said  William  Mostyn,  John  Lloyd, 
Robert  Wyruie  (of  Garthwin),  and  Pierce  Wynne,  their 
heirs  and  assigns  for  ever,  to  the  several  uses,  intents,  and 
purposes,  and  under  the  provisoes,  powers,  limitations,  and 
agreements,  thereinafter  mentioned,  expressed,  limited,  and 
declared  of  and  concerning  the  same  respectively,  (that  is 
to  say),  in  the  mean  time  and  until  the  said  then  intended 
marriage  should  take  effect,  to  the  same  uses  and  estates 
as  the  said  hereditaments  and  premises  then  respectively 
stood  limited;  and  from  and  immediately  after  the  so- 
lemnization of  the  said  intended  marriage,  as  to  part  of 
the  lands,  hereditaments,  and  premises,  therein  comprised; 
To  the  use  and  behoof  of  the]  said*  Humphrey  Roberts  and 
Dorothy  his  wife,  and  their  assigns,  for  and  during  the 
term  of  their  natural  lives,  and  the  life  of  the  longest 
liver  of  them,  without  impeachment  of  or  for  any  manner 
of  waste  during  the  life  of  the  said  Humphrey  Roberts 
only,  for  and  as  the  jointure  of  the  said  Dorothy,  and  in 
full  satisfaction,  lieu  and  bar,  of  her  dower  or  thirds,  out 
of  any  real  estate  whereof  the  said  Humphrey  Roberts 
was  then,  or  should  at  any  time  thereafter  during  her 
coverture  be  seised ;  and  as  for  and  concerning  other  part 
of  the  lands  and  hereditaments  therein  mentioned  and 
described ;  to  the  use  and  behoof  of  the  said  Humphrey 
Roberts  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner  of 
waste;  and  as  to,  for,  touching  and  concerning  certain 
other  parts  of  the  lands,  hereditaments,  and  premises, 
therein  mentioned,  (being  the  same  lands,  hereditaments, 
and  premises,  as  were  limited  to  Catherine  Roberts  for  life. 
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by  the  deed  of  1750) ;  to  the  use  and  behoof  of  the  said        1826. 
Catherim  Roberts,  and  her  assigns,  for  and  during  the 
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term  of  her  natural  life,  without  impeachment  of  waste ;      _    v. 
and  as  to,  for,  and  concerning  the  several  capital  and  other 
messuages,  lands,  tenements,  hereditaments,  and  premises, 
thereinbefore  limited  to  the  said  Humphrej/  Roberts  and 
Dorothy  his  wife,  and  Catherine  Roberts,  for  their  lives 
respectively,  as  aforesaid,  from  and  after  the  respective 
determinations  of  the  several  estates  thereof;  to  the  use 
and  behoof  of   the  said  William  Mostyn,  John  Lloyd, 
Robert  Wynne  (of  Garthwin),  and  Pierce  Wynne,  and  their 
heirs,  for  and  during  the  term  of  the  natural  lives  of  the 
said  Humphrey  Roberts  and   Dorothy  his  vnfe,  and  Co" 
therine  Roberts,  respectively ;  in  trust  only  to  preserve  the 
contingent  uses  and  estates  thereinafter  limited  and  de- 
clared from  being  barred  and  destroyed,  and  to  that  end 
to  make  entries  so  often  as  occasion  should  require ;  but, 
nevertheless,  to  permit  and  suffer  them,  the  said  Hum" 
phrey    Roberts    and   Dorothy   hia  wife,    and    Catherine 
Roberts^  respectively,  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  during  their  respective  natural  lives ; 
and  as  to,  as  well  the  said  premises  so  limited  to  and  to 
the  use  of  the  said  Humphrey  Roberts  and  Dorothy  his 
wife,  and  Catherine  Roberts^  respectively,  for  their  lives,  as 
aforesaid,  from  and  after  the  several  deceases  of  them,  the 
said  Humphrey  Roberts  and  Dorothy  his  wife,  and  Cathe- 
rine Roberts,  respectively,  and  as  the  said  estates  should 
end  and  respectively  determine,  as  also  to  the  rest  and 
residue  of  all  and  singular  the  said  premises  thereinbefore 
mentioned,  and  whereof  no  use  was  thereinbefore  limited 
or  declared ;  to  the  use  and  behoof  of  the  said  Robert 
Wynne  the  younger,  and  the  said  Mary  his  intended  vnfe, 
for  the  term  of  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them,  without  impeachment  of  waste ;  and 
from  and  after  the  determination  of  that  estate,  to  the  use 
and  behoof  of  the  said    William  Mostyn,  John  Lloyd^ 
Robert    Wynne  (of  Garthwin),  and  Pierce   Wynne,  and 
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their  heirs,  daring  the  lives  of  the  said  Robert  Wynne, 
the  younger,  and  the  said  Mary  his  intended  wife,  re- 
V.  spectively;  in  trust  to  preserve  contingent  remainders; 

and  from  and  immediately  after  the  decease  of  the  sur- 
vivor or  longest  liver  of  them  the  said  Robert  Wynne  the 
younger,  and  Mary  his  intended  wife;  to  the  use  and 
behoof  of  the  said  William  Mostyn,  John  Lloyd,  Robert 
Wynne  (of  Gartkwin),  and  Pierce  Wynne,  their  executors, 
administrators,  and  assigns,  for  the  term  of  500  years  from 
thence  next  ensuing;  nevertheless,  upon  the  trusts,  and 
for  the  intents  and  purposes  thereinafter  mentioned ;  and 
from  and  after  the  determination  of  the  said  term  and 
estate  of  and  for  500  years  ;  to  the  use  of  the  first  son  of 
the  said  Robert  Wynne  the  younger,  by  the  said  Mary  his 
intended  wife,  lawfully  to  be  begotten,  and  the  heirs  of 
the  body  of  such  first  son  lawfully  issuing ;  and  for  de- 
fault of  such  issue,  to  the  use  of  the  second  and  every 
other  son  of  the  said  Robert  Wynne  the  younger,  by  the 
said  Mary  his  intended  wife,  lawfully  to  be  begotten, 
severally  and  successively,  in  tail;  with  remainder,  to 
the  use  of  the  daughters  of  the  said  Robert  Wynne  the 
younger,  by  the  said  Mary  his  wife,  in  tail ;  with  remain- 
der, to  the  use  of  the  said  Humphrey  Roberts,  his  heirs 
and  assigns  for  ever.  And  it  was  thereby  declared  and 
agreed,  that  as  well  as  to  the  said  term  of  500  years,  as 
also  as  to  another  term  of  500  years  thereby  created  and 
limited,  upon  trust  that  in  case  there  should  be  one  or 
more  younger  child  or  children,  sons  or  daughters,  of  the 
said  Robert  Wynne  the  younger,  by  the  said  Mary  his 
intended  wife,  lawfully  begotten,  other  than  and  besides 
such  as  should  be  immediately  inheritable  to  the  said 
premises,  respectively,  by  virtue  of  the  limitations  therein- 
before contained ;  that  then  the  said  William  Mostyn, 
John  Lloyd,  Robert  Wynne  (  of  Garthwin),  and  Pierce 
Wynne,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  by  sale  or  mort- 
gage of  the  said  terms,  or  any  part  thereof,  or  out  of  the 
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roots,  issues,  and  profits,  of  the  said  premises  during  tlie        less, 
said  term,  after  the  death  of  the  said  Robert  Wynne  the 
younger,  or  in  his  lifetime,  if  he  should  'signify  his  con-  v. 

sent  thereto,  as  therein  mentioned,  (so  as  that  thereby  G*"'""* 
none  of  the  prior  estates  in  any  part  of  the  said  premises, 
thereinbefore  limited,  should  be  thereby  impeached  or  in- 
cumbered during  the  respectiye  continuances  thereoO* 
rai^e  and  levy  such  sum  and  sums  of  money,  not  ex- 
ceeding 6,000/.,  as  the  said  Robert  Wjftme  the  youngw, 
by  any  writing  or  writings  under  his  hand  and  seal,  at- 
tested by  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  to  be  by  him  duly  published  in  the 
presence  of  three  or  more  credible  witnesses,  should 
direct  or  appoint ;  and  for  want  of  such  direction  or  ap- 
pointment, then  to  raise  or  levy  the  whole  G,000/.,  in 
manner  following,  that  is  to  say ;  one  moiety  thereof  out 
of  the  premises  thereby  granted  and  released  by  the  said 
Robert  Wynne,  the  elder,  and  Robert  Wynne  the  younger, 
and  the  other  moiety  thereof  out  of  the  premises  thereby 
granted  and  released  by  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Roberts; 
and  pay  the  same  to  and  for  the  pcHtion  and  portions  of 
such  younger  child  or  children  as  therein  mentioned* 
And  it  was  by  the  same  indentune  provided,  declared,  and 
agreed,  that  if  the  said  sum  of  6,000/.^  or  such  part 
thereof  as  the  said  Robert  Wynne  the  younger  should  so 
direct  to  be  raised,  should  be  paid  by  the  person  or  per* 
sons  who  should  be  entitled  to  the  freehold  and  inheritance 
of  the  said  premises  for  the  time  being ;  then  and  irom 
thenceforth,  the  said  two  several  terms  of  600  years 
aad  500  years  should  cease,  determine,  and  be  utteriy  void. 
And  by  the  same  indenture  of  2nd  October,  1761,  the  said 
Humphrey  Roberts,  for  himself  and  the  said  Dorothy  his 
wife,  and  the  said  Mary  Roberts  and  Catherim  Roberts, 
for  themselves,  did,  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  and  a4aunistiator8, 
and  not  the  one  for  the  other,  or  the  acts,  deedsji  heirs,  8ic.> 
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1826.         of  the  other  of  them,  covenant,  promise  and  agree  to  and  with 
^^^'      the  said  William  Mostyn,  John  Lloyd^  Robert  Wynne  (of 
V.  Garthwin),  and  Pierce  Vyy/iii^,  their  executors  and  adminis- 

Gbipfith.  Orators,  that  they  the  said  Humphrey  Roberts,  Dorothy  his 
wife,  Mary  Roberts  and  Catherine  Roberts,  were,  or  one  of 
them  was,  at  and  immediately  before  the  sealing  and 
delivery  of  the  same  indenture,  lawfully,  rightfully,  and 
absolutely  seised  of  and  in  all  and  singular  the  messuages, 
lands,  tenements,  and  hereditaments  by  them  thereby 
granted  and  released,'  or  intended  to  be  granted  or  re- 
leased, for  a  good,  sure,  absolute  and  indefeasible  estate  of 
inheritance,  and  then  had,  or  one  of  them  had,  in  them- 
selves, or  himself,  full  power,  lawful  and  absolute  autho- 
rity to  grant,  bargain,  sell,  convey,  release  and  settle  the 
same  premises  to  and  for  the  uses,  intents  and  purposes, 
and  in  manner  thereinbefore  mentioned  touching  and 
concerning  the  same ;  and  that  all  the  same  premises  then 
were,  and  so  from  thenceforth  should  remain  and  continue 
free  and  clear,  or  otherwise  by  them  the  said  Humphrey 
Roberts  and  Dorothy  his  wife,  Mary  Roberts  and  Ca- 
therine RobertSf  their  heirs,  executors,  administrators 
and  assigns,  or  some  of  them,  well  and  suflSciently  saved, 
kept  harmless  and  indemnified  of,  from,  and  against  all 
and  all  manner  of  former  and  other  gifts,  grants,  estates, 
tithes,  troubles,  charges,  and  incumbrances  whatsoever, 
had,  made,  done,  committed,  or  wittingly  or  willingly  suf- 
fered by  them  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts  and  Catherine  Roberts,  or  by, 
through,  with,  or  under  their  act  or  acts,  means,  consent, 
neglect,  default,  privity  or  procurement*  And  fuither, 
that  they  the  said  Humphrey  Roberts  and  Dorothy  his 
virife,  Mary  Roberts  and  Catherine  Roberts,  and  their 
respective  heirs,  and  all  and  every  other  person  or  persons 
whatsoever  having,  or  lawfully  claiming,  any  estate  or 
interest  of,  in,  to,  or  out  of,  the  same  premises  or  any  part 
thereof,  from,  by,  or  under  them  or  any  of  them,  should 
and  would,  from  time  to  time,  and  at  all  times  thereafter. 
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at  or  upon  the  reasonable  request  of  the  said   William        1826. 
Mostyn,  John  Lloydj  Robert  Wynne  (of  Gartkwin),  and       wynmii 
Pierce  Wynne,  their  heirs,  and  assigns,  at  the  proper  costs  v. 

and  charges  of  the  said  Humphrey  Roberts^  his  heirs  or 
assigns,  make,  do,  acknowledge,  levy,  execute  and  suffer, 
or  cause  to  be  made,  done,  acknowledged,  levied,  exe- 
cuted and  suffered,  all  and  every  such  further  and  other 
act  and  acts,  thing  and  things,  assurances  and  conveyances 
in  the  law  whatsoever,  for  the  further,  better,  and  more 
perfect  assuring,  settling  and  confirming  of  all  and  sin- 
gular   the    said    premises    thereinbefore    mentioned,    or 
thereby  intended  or  agreed  to  be  by  them  released,  settled 
or  assured,  or  any  part  thereof,  to  the  uses,  intents  and 
purposes  thereinbefore  expressed  and  declared  concerning 
the  same  respectively,  as  by  the  said    William  Mostyn, 
John   Lloyd,  Robert  Wynne   (of  Garthwin),  and  Pierce 
Wynne,  their  heirs  or  assigns,  or  their,  or  any  of  their 
counsel  learned  in  the  law,  should  be  reasonably  devised, 
advised,  or  required ;   and   which  said  indenture  of  2nd 
October,   1751,  was  duly  executed   by  the   said   Robert 
Wynne  the  elder,  and  his  execution  thereof  attested  by 
two  witnesses,  and  was  duly  executed  by  the  said  Robert 
Wynne  the  younger,  and  his  execution  thereof  attested  by 
three  witnesses,  and  was  also  duly  executed  by  the  said 
Humphrey  Roberts,  Dorothy  Roberts,  Mary  Roberts,  and 
Catherine  Roberts,  and  their  respective  execution  thereof 
attested  by  three  witnesses. 

The  marriage  between  the  said  Robert  Wynne  the 
younger  and  the  said  Mary  Roberts,  was  solemnized 
shortly  after  the  execution  of  the  said  last  mentioned 
indenture,  and  there  was  issue  of  the  marriage  only  one 
son,  Robert  Watkin  Wynne,  and  one  daughter,  Jane,  who 
afterwards  became  the  wife  of  John  Wynne  Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763,  the 
said  Humphrey  Roberts  died  in  the  year  17 — ,  and  the 
said  Dorothy  Roberts  died  in  the  year  1767. 

The  said  Robert  Wynne  the  younger  died  in  the  year 
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1826.         1782,  leaving  the  said  ^ary  his  wife,  and  the  said  Robert 
Wynne        Catkin  Wynne,  his  only  son  and  heir  at  law,  and  the  said 
V,  Jane,  his  daughter  and  only  other  child,  him  surviving ; 

and  having  by  his   will>   dated  24th   September,   1767, 
directed  that  the  whole  of  the  said  portion  of  6,000/. 
should  be  raised  in  favour  of  his  said  daughter  Jane,  and 
paid  to  her  on  her  attaining  the  age  of  21  years,  as  therein 
mentioned.    An  indenture  of  settlement  was  made  on  the 
marriage  of  the  said  Jane  with  the  said  John  Wynne 
Griffith,  dated  15th  February,  1785,  whereby  the  said 
Jane  assigned   the  said   portion  of  6,000/.  to  the  said 
Robert  Watkin  Wynne,  and  John  Lloyd,  Robert  Wymte^ 
and  Bennett  Williams,  esquires  ;  upon  trust  to  pay  IfiOOL 
(part  thereof)  to  the  said  John  Wynne  Griffith,  and  on 
receipt  of  the  sum  of  5,000/.  (the  residue  thereoO,  to  invest 
the  same  in  the  purchase  of  lands  of  inheritance,  and  settle 
the  same  in  strict  settlement  for  the  benefit  of  the  said 
Jahn  Wynne  Griffith  and  Jane  his  wife,  and  their  issue,  as 
therein  mentioned :  but  the  settlement  did|  not  expressly 
authorise  the  said  trustees  to  give  discharges  for  the  money. 
By  indentures  of  4th  and  5th  October ^  1805,  the  said 
Robert   Watkin  Wynne  conveyed  an  estate  called  Phn- 
newydd  estate)  being  part  of  the  settled  estates,  to  the  use 
of  the  said  John  Wynne  Griffith^  Robert   Watkin  Wynne, 
and  Edward  Lloyd,  upon  trust  to  sell,  and  out  of  the 
monies  to  arise  thereby  to  pay  off  the  remainder  of  the 
portion  of  6,000/. 

By  an  indenture  dated  24th  December,  1812,  after 
reciting  that  the  sum  of  4,200/.,  the  then  remainder  of  Uie 
said  portion,  had  been  paid  off  to  the  said  John  Lloyd 
(the  surviving  trustee  of  the  said  marriage  settlement  of 
the  said  Jchn  Wynne  Griffith  and  Jane  his  wife),  they 
the  said  John  Lloyds  John  Wynne  Griffith,  and  Jane  his 
wife,  released  the  said  John  Wynne  Griffith,  Robert 
Watkin  Wynne  and  Edward  Lloyd,  and  the  estate  com- 
prised in  the  said  indenture  of  settlement  of  1st  and  2d 
Ckiober,  1751,  of  and  from  the  same. 
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The  said  Robert  Watkin  Wynne  died  in  the  year  1806«         1826. 
in  the  lifetiine  of  his  said  mother  Mary  Wynne,  and  with- 
out having  barred  the  said  entail,  leaving  JoAn  Wynne,  V. 
his  eldest  son  and  heir  at  law,  him  surviving.    The  said     ^^'^'^f""- 
Mary  T^nnedied  in  the  month  o(  January,  1814. 

By  indentures  of  lease  and  release,  bearing  date  re* 
spectively  10th  and  11th  March,  1814,  and  made  and 
duly  executed  between  the  said  John  Wynne,  therein 
described  as  the  eldest  son  and  heir  at  law  of  the  said 
Robert  Watkin  Wynne,  who  was  the  only  son  of  the  said 
Robert  Wynne  by  Mary  his  late  wife  deceased,  of  the  first 
part ;  John  Oldfield  of  the  second  part ;  and  Sir  Thomas 
Mostyn,  baronet,  of  the  third  part ;  thereby,  after  reciting 
(among  other  things)  the  said  indentures  of  1st  and  2nd 
October,  1751,  and  that  the  said  Robert  Watkin  Wynne  died 
in  1806  without  having  done  any  act  to  bar  the  estate 
tail  vested  in  him  in  remainder  under  the  said  last  men- 
tifmed  indenture;  it  is  witnessed,  that  the  said  John 
Wynne,  for  barring  and  destroying  the  estate  tail  then 
vested  in  him  of  and  in  all  the  messuages,  lands  and  here- 
ditaments therein  mentioned,  and  for  assuring  the  same 
to  the  uses  limited  and  declared  of  and  concerning  the 
same,  did  grant,  release,  and  confirm  unto  the  said  John 
Oldfield  and  his  heirs,  the  said  settled  estates  in  the 
county  of  Carnarvon ;  to  hold  the  same  unto  and  to  the 
use  of  the  said  John  Oldfield,  his  heirs  and  assigns  for 
ever;  to  the  intent  that  the  said  John  Oldfield  might  be 
tenant  to  the  praecipe  in  a  common  recovery  to  be  suffered 
of  the  same  premises,  and  which  said  recovery,  when  suf- 
fered, it  was  thereby  declared  should  enure ;  to  the  use  of 
such  person  or  persons,  and  for  such  estate  or  estates,  as 
the  said  John  Wynne  should  in  manner  therein  mentioned 
appoint;  and  in  default  thereof,  to  the  use  of  the  said 
John  Wynne  and  his  assigns  for  his  life,  without  impeach- 
ment of  waste,  with  remainder,  to  the  use  of  the  said 
Sir  Thomas  Mostyn  and  his  heirs,  during  the  natural  life 
of  the  said  John  Wynne,  in  trust  for  him  the  said  John 
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1826.  Wynne;  with  remaioder;  to  the  use  of  the  right  heirs  of 
the  said  John  Wynne^  for  ever ;  aod  which  s^id  recovery 
was  afterwards  duly  had  aod  suffered  at  the  Camarrofi- 
shire  Great  Sessions,  4th  Aprils  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery, 
made  5th  August ,  1822,  in  a  cause  in  which  the  said  John 
Wynne  was  plaintiff,  and  the  said  John  Wynne  Griffith 
and  others  were  defendants ;  it  was  declared,  that  the  said 
portion  of  6,000/.  had  been  fully  paid  and  satisfied,  and 
the  said  term  of  500  years  had  ceased  and  determined. 

The  question  for  the  opinion  of  this  Court  was,  whether, 
under  the  said  indentures  of  1st  and  2d  Jtine,  1750,  and 
the  common  recovery  suffered  in  pursuance  thereof;  and 
under  the  said  indentures  of  1st  and  2d  October^  1751, 
the  legal  fee  of  such  of  the  estates  and  premises  comprised 
in  the  said  first  mentioned  indentures,  as  were  settled  and 
assured  by  the  said  last  mentioned  indentures,  became 
vested  in  the  said  William  Mostyn,  John  Lloyd,  Robert 
Wynne  (of  Garthwin),  and  Pierce  Wynne :  And,  if  so,  whe- 
ther a  jury  would  be  directed  to  presume  a  reconveyanceof 
the  said  legal  estate  from  them  to  the  uses  specified  in  that 
deed. 

Preston,  for  the  plaintiff.  The  deeds  of  the  1st  and  2d 
of  October,  1751,  operated  as  a  conveyance  under  the 
seisin  of  Humphrey  Roberts  and  Catherine  Roberts,  and 
not  as  an  appointment  under  the  power.  The  deeds  of  1750 
shew  that  the  entire  seisin  was,  at  that  time,  in  Humphrey 
Roberts  and  Dorothy  his  wife.  They,  therefore,  might 
have  conveyed  by  common  law  assurance,  without  regard 
to  the  power  ;  and  if  they  had  done  so,  that  would  have 
extinguished  the  power.  The  power  was  one  in  the  na- 
ture of  an  ownership,  and  capable  of  being  released :  it 
was  not  a  mere  naked  authority.  If  either  of  the  four 
grantors  had  done  any  act  to  extinguish  the  power,  the 
operation  of  the  power  would  have  been  destroyed  pro 
tanto,  for  such  powers  are  apportionable,    and   may  be 
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released  in  part,  though  not  all  at  once.  Albany*s  case  (a),         1826. 
Digges's   case  (6).       Any  one  of  the    parties,  therefore, 
might  have  put  an  end  to  the  ownership,  and  Mr.  and  Mrs.  v. 

Roberts,  together,  might  have  extinguished  the  power. —      uriffith. 
{^Bat/ley,  J. — ^The  owner  of  the  fee  must  have  been  a  party 
to  the  exercise  of  the  power].     Certainly ;  and  he  could 
not  do  an  act  by  virtue  of  the  power,  in  defeazance  of 
another  act  done  immediately  before  by  himself,  as  owner. 
Then,  as  it  was  competent  either  to  the  four  to  exercise 
their  power,  and  put  an  end  to  the  ownership,  or  to  the 
two  to  exercise  their  ownership,  and  put  an  end  to  the 
power ;  the  question  to  day  is,  what  is  the  effect  of  the 
acts  they  have  done,  consistently  with  the  rules  of  law. 
Now,  the  rules  of  law  upon  the  subject,  are  clearly  ex- 
pressed in  Sir  Edward  Clere*B  case  (c).    "  If  a  man  seised 
of  land  in  fee  makes  a  feoffment  to  the  use  of  such  per- 
son or  persons,  and  of  such  estate  and  estates  as  he  shall 
appoint  by  his  will,  that  by  operation  of  law,  the  use  doth 
rest  in  the  feoffor,  and  he  is  seised  of  a  qualified  fee,  that 
is  to  say,  till  declaration  and  limitation  be  made  according 
to  his  power.     When  a  man  makes  a  feoffment  to  the  use 
of  his  last  will,  he  has  the  use  in  the  mean  time.      If,  in 
such  case,  the  feoffor,  by  his  will,  limits  estates  according 
to  his  power,  reserved  to  him  on  the  feoffment,  there  the  • 
estates  shall  take  effect  by  force  of  the  feoffment,  and  the 
use  is  directed  by  the  will ;  so  that  in  such  case  the  will  is 
but  declaratory  :    but  if,  in  such  case,  the  feoffor,  by  his 
will  in  writing,  devises  the  land  itself,  as  owner  of  the 
land,  without  any  reference  to  his  authority,  there  it  shall 
pass  by  the  will,  for  the  testator  had  an  estate  devisable  in 
him,  and  power  also  to  limit  an  use,  and  he  had  election 
to  pursue  which  of  them  he  would ;  and  when  he  devised 
the  land  itself  without  any  reference  to  his  authority  or 
power,  he  declared  his  intent  to  devise  an  estate  as  owner 
of  the  land  by  his  will,  and  not  to  limit  an  use  according 

(a)  1  Rep.  1 10  b.  (c)  6  Id.  17  b. 

(6)  Id.  173  a. 
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to  his  authority ;  and  in  such  case,  the  land  being  held  in 
^^^,^       capite,  the  devise  is  good  for  two  parts,  and  void  for  the 
V'  third  part,  for,  as  the  owner  of  the  land,  he  cannot  dispose 

of  more ;  and,  in  such  case,  the  devise  cannot  take  effect 
by  the  will  for  two  parts,  and  by  the  feoffment  for  the 
third  part ;  for  he  made  his  devise  as  owner,  and  not  ac* 
cording  to  his  authority,  and  his  devise  shsdl  be  of  as  much 
validity  as  the  will  of  every  other  owner  having  any  land 
tn  capite.*'  It  is  a  general  rule,  that  effect  is,  if  possible, 
to  be  given  to  the  acts  of  a  party ;  Treport-%  case  (a). 
There  A.  was  tenant  for  life,  the  remainder  to  JB.  in  fee, 
and  they  both  by  indenture  joined  in  a  lease  to  the  plain- 
tiff; and  it  was  resolved,  that  presently,  by  the  delivery  of 
the  deed,  it  was  the  lease  of  il.,  during  his  life,  and  the  con- 
firmation of  JB. ;  and  after  the  death  of  A.,  it  was  the  lease 
of  jB.,  and  the  confirmation  of  A.  Roe  v.  Tranmer(b), 
is  to  the  same  effect ;  where  it  was  held,  that  the  deed 
could  not  operate  as  a  release,  because  it  attempted  to 
'  convey  a  freehold  in  future,  but  that  it  was  good  as  a 
covenant  to  stand  seised.  There  is  also  another  rule  of 
law  important  to  be  remembered  as  bearing  upon  this  case, 
namely,  that  the  grantee  of  a  deed  is  entitled  to  ple^d  the 
deed  in  any  mode  most  conducive  to  his  own  interest, 
so  that  it  be  not  contrary  to  the  apparent  intent  of  the 
grantor.  Heyward's  case  (c),  Darrel  v.  Gunter  {d). 
Then  look  to  the  form  of  the  instrument  in  question.  In 
some  cases  the  deed  is  such,  that  it  may  operate  in  part 
over  the  ownership,  and  in  part  over  the  power ;  but  this 
is  not  such  a  case :  here  the  deed  must  operate  in  toto, 
either  as  an  appointment,  or  as  a  conveyance.  It  coold 
not  be  pleaded  as  both.  The  party  would  be  bound  to 
plead  it  as  one  or  the  other,  and  by  so  doing  would  make 
his  election  to  take  it  as  an  appointment,  or  as  a  convey* 
ance;  an  election  which  the  grantee  would  have,  which- 

(a)  6  Rep.  14  b.  (d)  Sir  W.  Jones,  206 ;    2  Roll. 

(6)  Willes,  682 ;  2  Wilson,  75.      Abr.  787,  pi.  7. 
(c)  2  Rep.  35. 
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ever  way  the  granlxnr  intended  the  deed  to  operate.     It  is         1826. 
quite  clear,  from  the  form  of  the  deed,  that  the  parties  in-       Wynne 
tended  it  to  operate  as  a  common  law  conveyance,  for  else,  v. 

to  what  porpose,  or  of  what  utility  was  the  lease  for  a 
year,  except  it  was  to  be  followed  by  the  release  ?    Unless 
that  was  the  design,  its  introduction  was  a  perfect  ano- 
maly. The  lease  for  a  year  pro  tanto  suspended  the  power. 
The  intent  of  the  parties  was  to  convey  to  uses  capable  of 
execution  by  the  statute.    Except  in  the  very  words  of 
grant  only,  there  is  no  part  of  the  deed  in  which  any  refer- 
ence is  made  to  the  power,  and  there  it  is  quite  evident 
that  the  words  "  direct,  limit,  and  appoint,"  have  crept 
in  through  mistake.    Those  w6rds  can  have  no  operation 
in  point  of  law,  but  they  may  have  the  effect  of  expressing 
the  concurrence  of  the  parties  who  had  no  interest  in  the 
estate,  and  whose  interest,  if  they  had  any,  would  have  been 
bound  thereby.  All  the  different  parts  of  the  deed  shew  that 
the  parties  were  acting  by  virtue  of  their  ownership,  and  not 
by  virtue  of  their  power.  The  first  use  in  the  settlement  is  to 
secure  the  estate,  until  the  marriage,  to  the  same  uses  as 
before  the  settlement  was  made.     Suppose  the  marriage 
bad  never  taken  place,  would  it  have  been  possible  to  con- 
vince the  parties  that  their  previous  powers  were  gone,  and 
that  the  legal  estate  had  vested  in  the  trustees  ?  Clearly 
not;  nor  would  any  such  result  have  ensued :  for  if  the 
marriage  had  not  taken  place,  the  parties  would  have  been 
in  statu  quo.     It  was  never  intended  to  vest  the  legal 
estate  in  the  trustees.    Their  duties  were  merely  nominal ; 
or  at  least,  the  only  important  duty  was  that  relating  to 
the  term  of  500  years.     Now  that  was  clearly  a  legal,  and 
not  an  equitable  term.    The  proper  construction  of  a  deed, 
is  that  which  will  give  it  complete  legal  effect.    The  con- 
struction now  contended  for  will  have  that  operation,  and 
no  other  mode  of  construction  will.     Suppose  this  parti- 
cular case  had  occurred  previous  to  the  passing  of  the 
Statute  of  Uses, — how  would  the  law  have  stood  then? 
The  Court  then  could  only  have  looked  at  the  power  as  an 
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equitable  power,  and  have  considered  the  case  as  within 
the  second  resolution  in  Sir  Edward  Ckre's  easiS^),  tirhere 
the  act  of  the  testator  was  held  to  take  effect  out'  of  the 
interest,  and  not  out  of  the  power,  and  within  the  rule 
laid  down  in  Parker  v.  Kett  (6),  and  recognised  by 
Lord  KenyoH,  when  Master  of  the  Rolls,  in  Andrews  v. 
Emmett  («),  namely,  *'  that  where  one  has  an  interest,  and 
an  auf^h^nty.  together,  and^^be  does  an  act  g^erally,  ji 
shall  b^  (Construed  in  relation  t&  his  interest,  and  hot  to 
his  iiuibority^"  .jtfone  of  tUese  parties  are  interested  ia 

m 

contending  that  this  deed  operated  as  an  appointment; 
jand  no  part  of  the  deed  itself  indicates  the  intention  of  the 
parties  to  have  been  that  the  legal  estate  should  vest  in 
the  trustees  for  any  purpose :  then  the  case  of  Cox  v. 
Chamberlain  {d)  applies.  There  the  rule  of  construction 
was  laid  down  to  be,  that  an  instrument  like  the  present 
is  to  be  construed  either  as  an  appointment,  or  a  conveyance, 
as  will  best  give  effect  to  the  real  object  and  intention  of 
the  parties.  It  was  there  held,  that  where  *'  A.  having 
both  a  power  and  an  interest,  the  estate  being  conveyed 
to  such  uses  as  he  should  appoint,  and  in  default  of  appoint*  ' 
ment,'to  him  in  fee,  conveys  by  lease  and  release,  using 
also  words  of  appointment;  the  deed  operates  as  a  convey- 
ance of  his  interest,  not  as  an  execution  of  his  power; 
especially  if  the  effect  of  the  latter  construction  will  defeat 
the  object;"  and  the  Master  of  the  Rolls,  in  his  judgment, 
said,  **  I  am  clearly  of  opinion,  upon  every  principle  upon 
which  the  Court  acts  with  regard  to  the  construction  of 
conveyances,  that  It  would  be  monstrous  in  this  case  to 
hold,  that  where  there  is  a  power  and  an  interest,  jand  the 
act  being  equivocal,  it  is  doubtful  whether  he  acted  under 
the  one  or  the  other,  the  Court  should  adopt  that  which 
would  defeat  the  instrument."  Now^hatcase  is  extremely 
similar  to  the  present,  and  is  a  strong  authority  in  favour 
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of  the  present  argument.     It  will  perhaps  be  suggested 
w^that  that  case  has  been  over-ruled,  or  impugned  by  the       Wyniib 
subsequent  case  of  Roach  y.  Wadham{a)\  but  the  latter  v, 

in  reality  supports  the  former,  and  assists  the  present  argu- 
ment; for  though  there  were  words  of  appointment  as  well 
as  of  conveyance  there,  and  it  was  held  that  the  purchaser 
took  by  appointment,  and  not  by  conveyance,  it  was 
because  the  instrument,  though  more  commonly  and  pro- 
perly adapted  to  pass  an  interest,  and  containing  words  of 
grant  for  that  purpose,  yet  professed  in  terms  to  be  an 
appointment;  and  because  it  was  obviously  for  the  benefit 
of  the  purchaser  to  take  by  appointment,  and  such  appeared 
upon  the  whole  to  have  been  the  intention  of  the  parties. 
Goodill  V.  Brigham  (6),  will  be  relied  on  by  the  other  side, 
but  it  is  perfectly  reconcileable  with  all  the  other  cases  on 
the  subject ;  for  all  that  was  there  decided  was,  that  under 
a  devise  to  a  feme  covert,  with  a  power  to  dispose  of  the 
estate  without  the  control  of  her  husband,  the  power  was 
void,  as  being  inconsistent  with  the  fee  given  to  her  in  the 
first  instance,  and  that  she  could  not  convey  without  fine. 
That  decision  was  founded  on  the  rule  of  common  law,  by 
which  a  fee  and  a  power  cannot  exist  together  in  the  same 
person;  but  that  rule  does  not  apply  to  cases  under  the 
Statute  of  Uses,  and  when  that  distinction  is  remembered, 
it  reconciles  Goodill  v.  Brigham  (6)  with  Cox  v.  Chamber- 
lain (c).  If  Roach  V.  Wadham  {d)  was  decided  upop  the 
ground  of  effectuating  the  intention  of  the  parties,  it  presents 
no  difficulty,  and  leaves  Cox  v.  Chamberlain  (e)  untouched 
as  an  authority  in  favour  of  the  present  plaintiff;  and  if  i} 
HP  decided  upon  any  other  ground,  it  is  directly  opposed 
to  the  rule  of  law  as  laid  down  both  there  and  in  Sir 
Edward  Clere^s  case  (/).  That  it  was  decided  upon  that 
ground  only,  seems  manifest  from  the  language  used  by 

(fl)  6  East,  289.  (rf)  6  East,  289. 

(6)  1  Bos.  &  Pul.  192,  •  .      («)  4  Vesey,  631. 

(c)  4  Vesey,  jun.  641.  (/)  6  Rep.  17  b. 
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1&26.        Lord  EUenborough,  in  the  preliminary  part  of  his  judg- 
^^J^^^^       ment ;  for  he  said,  "  this  is  a  conveyance  with  a  double 
«•  aspect,  having  words  which  indicate  an  intention  to  pass 

an  interest  and  to  limit  an  use,  andHo  be  taken  either  as  a 
conveyance  or  an  appointment.  We  will,  therefore,  look 
into  the  deeds  and  see  which  is  the  predominant  intention/' 
Then,  to  return  to  the  deed  in  question,  it  must  be  taken 
to  operate  either  as  a  conveyance,  or  an  appointment.  If 
it  operates  both  ways,  it  is  inconsistent  and  repugnant. 
If  the  words,  '*  direct,  limit,  and  appoint,"  are  to  make  it 
operate  as  an  appointment,  it  can  only  be  by  rejecting  the 
words  of  grant  altogether,  which  will  be  to  do  away  the 
legal  rights  of  the  parties,  to  render  all  the  uses  inoperative 
as  legal  uses,  and  to  make  one  half  of  the  deed  entirely 
nugatory.  But  a  Court  of  common  law  will  not  so  con- 
strue a  deed  as  to  produce  such  consequences :  they  will, 
if  possible,  give  the  instrument  that  operation  and  validity 
which  the  common  law  would  give  it;  and  will  conse- 
quently, reject  the  words  of  appointment,  and  efiectuate 
the  manifest  intention  of  the  parties,  by  holding  that  this 
deed  is  a  conveyance,  and  not  an  appointment.  But, 
secondly,  even  if  the  Court  should  be  of  opinion  that  the 
deed  operated  by  way  of  appointment,  and  so  vested  the 
legal  estate  in  the  trustees;  still  they  will,  under  all  the 
circumstances  of  the  case,  presume  a  re-conveyance  of  it* 
[Bay ley 9  J.  How  can  we,  as  a  Court  of  law,  presume  any 
such  thing  ?  It  is  a  question  of  presumption  of  fact  for  a 
jury,  and  not  of  law  for  a  Court.  I  apprehend,  that  even 
at  Nisi  Prius,  all  that  a  Judge  would  be  authorised  to  do, 
would  be  to  leave  it  to  the  jury  to  say,  whether  they  could 
presume  a  re-conveyance  or  not;  he  would  not  be  autho- 
rised to  act  upon  his  own  opinion,  and  direct  the  jury  in 
point  of  law  to  presume  it :  nor  would  a  bill  of  exceptions 
lie  for  his  refusing  so  to  direct  them].  In  Bartlett  v. 
Downes  (a),  in  this  Court,  it  was  held  to  have  been  pro- 
perly left  to  the  jury  to  presume  the  surrender  of  a  term. 

(fl)  Ante,  vol.  v.,  526.    3  B.  &  C. 
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IBayley,  J.  No  doubt  that  it  was  competent  to  the  Judge 
to  leave  it  to  the  jury  to  say  whether  they  would  or  would  Wtnke 
not  presume  it,  and  that  upon  the  evidence  before  them, 
the  jury  had  not  acted  unreasonably  in  presuming  it. 
But  that  is  a  very  different  case  from  this.  You  are  pro- 
posing to  argue,  that  we,  .as  a  Court  of  law,  may  presume 
a  re-conveyance  of  an  estate.  It  is  impossible  that  we, 
consistently  with  our  duty,  can  hear  any  such  point  argued. 
It  is  a  question  for  a  jury,  and  not  for  us;  and  we  should 
be  infringing  upon  the  province  of  the  jury,  if  we  were 
to  entertain  it  for  a  moment]. 

Coote,  contra.  The  question  in  this  case  is  not,  whether 
the  deed  can  be  supported  only  as  a  conveyance,  or  can  be 
supported  only  as  an  appointment ;  for  there  is  no  doubt 
that  it  may  be  supported  as  both :  but  the  question  is,  as 
which  of  tlie  two  it  was  the  real  and  predominant  intentioii 
of  the  parties  that  the  deed  should  operate.  This  is  a 
mere  question  of  intention ;  and  it  is  submitted  on  the  part 
of  the  defendant,  to  have  been  clearly  the  predominant 
intention  of  the  parties  at  the  time  when  they  executed 
this  deed,  that  it  should  take  effect,  not  as  a  conveyance, 
but  as  an  appointi^ent.  Now  the  question,  what  was  the 
intention  of  particular  persons,  in  doing  a  particular  act, 
at  a  particular  time,  is  twofold.  It  divides  itself  into  these 
two  branches :  first,  what  was  their  intention  as  to  the 
mode  of  effecting  their  object ;  and  second,  what  was  their 
intention  as  to  the  object  to  be  effected.  The  material 
branch  of  the  question  in  this  case  is  the  first,  and  the  real 
inquiry  before  the  Court  is,  what  mode  these  parties  in- 
tended to  adopt  for  the  purpose  of  effecting  the  object  they 
had  in  view.  If  the  Court  can  satisfy  themselv^  upon 
that  point,  independently  of  the  other,  they  will  go  nd 
further ;  if  they  cannot,  they  will  go  on,  and  inquire  what 
was  the  object  the  parties  intended  to  effect.  Now,  looking 
at  the  case,  and  the  facts  of  it,  thus  simplified  and 
shortened,  there  is  not  the  slightest  doubt  or  difficulty 
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connected  with  it.     In  the  year  1751,  when  the  deed  was 
executed^  the  state  of  the  title  to  the  estates  was  this. 
Catherine  Roberts  had  a  life  interest  in  a  very  trifling 
portion.      Dorothy  Roberts  had  a  mere  right  of  dower. 
Mary  Roberts  had  no  interest  at  all.     Humphrey  Roberts 
had  the  fee  simple.     Under  these  circumstances  they  all 
join  in  the  execution  of  the  deed,  which  was  totally  un- 
necessary if  they  intended  it  to  operate  as  a  conveyance  of 
an  interest,  and  not  as  an  appointment  in  execution  of  a 
power.     But  the  Court  are  required  to-day  to  say,  that  it 
was  not  the  intention  of  these  parties  to  execute  the  power ; 
the  effect  of  which  will  be  to  stultify  the  acts  of  two  of 
them  at  least,  Dorothy  and  Mary  Roberts.     Mary  had  no 
interest  at  all  in  the  premises,  then  with  what  other  possi- 
ble intention  could  she  execute  the  deed  ?    The  power  is 
referred  to  in  other  parts  of  the  deed  besides  the  granting 
part.     The  rule  in  Sir  Edward  Clere^s  case  (a),  is  not  so 
generally  applicable   as  has  been   contended;    Roach  v. 
Wadham  (6),   was  decided   upon   the   principle,   that  in 
ascertaining  the  predominant  intention  of  the  parties,  the 
mode  which  they  adopted  for  effecting  their  object,  was 
priocipally  to  be  looked  at ;    and   Cox  v.  CKamherlain  (c) 
is  not  at  all  inconsistent  with  that, ,  because   there  the 
Master  of  the  Rolls  proceeded  upon  the  ground  that  the 
act  of  the  party  was  equivocal,  and  he  does  not  say  that  he 
should  have  formed  the  same  opinion  if  the  act  had  been 
unequivocal.       Boughton   v.    Sandilands  {d),  is  another 
authority  to  shew  that  the  intention  of  the  parties  in  cases 
of  this  kind,  is  to  be  collected  from  the  mode  in  which 
they   set  about   their  object,   and   not  from   the   object 
itself.      There,  a  lady  having  actually  married  with  the 
consenlof  guardians  named  by  her  deceased  supposed  puta- 
tive father,  and  confirmed  by  the  court  of  Chancery,  she 
suffered  a  recovery,  and  declared  the   uses  to   the  joint 
appointment  of  herself  and  her  husband,  with  remaind^ 


(^a)6Rcp.  17  b. 
(6)  6  East,  289. 


(f)4  Vesey,631. 
(<0  3  Taunt.  342. 
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in  strict  settlement.  It  being  discovered  that  her  sup- 
posed marriage  was  void,  because  at  the  time  thereof 
her  legal  father  was  alive,  and  did  not  consent  to  the 
marriage,  the  parties  conceived  that  the  settlement  and 
recovery  were  void,  and  executed  a  deed  of  revocation,  and 
suffered  another  recovery,  after  which  the  lady  made  a  new 
settlement:  and  the  Court  held  that  the  first  recoverv  and 
settlement  were  valid,  although  made  under  a  mistake  of 
the  situation  in  which  the  parties  stood.  But,  even  if  the 
predominant  intention  of  the  parties  is  not  otherwise  made 
apparent,  it  certainly  is  so  from  this  construction  of  the 
deed.  Under  the  deed  of  1760,  Humphrey  Roberts  was 
seised  in  fee ;  and  if  the  deed  of  1751  is  construed  in  any 
other  way  than  that  now  contended  for,  the  settlement 
which  was  intended  to  be  made  is  imperfect,  for  then 
Dorothy  Roberts*  right  of  dower  would  not  be  barred. 

Preston^  in  reply.  The  intention  of  the  parties  seems 
to  be  admitted  on  both  sides  as  clear;  but  it  is  con- 
tended, on  the  part  of  the  defendant,  that  because,  in 
giving  effect  to  that  intention  they  have  committed  a 
blander,  the  Court  is  to  take  hold  of  that  blunder,  to  difeat 
the  real  effect  of  their  acts.  That  the  Court  certainly  will 
not  do.  Boughton  v.  Sandilands  {a),  has  no  application 
to  this  case ;  the  decision  there  proceeded  entirely  upon 
the  ground  of  fraud  :  and  there  is  no  imputation  of  fraud 
here.  This  deed  may  operate  as  a  conveyance  by  the 
parties  having  an  interest;  and  as  a  confirmation  by  the 
parties  who  had  no  interest ;  the  words  **  ratify  and  con- 
firm "  are  not  necessary  to  give  a  deed  that  operation,  TVe- 
porVs  case  (6) :  and  it  is  not  necessary  that  the  party 
confirming  should  have  any  estate,  because  the  confirma- 
tion is  only  to  guard  against  any  possible  estate  hereafter. 
As  to  the  right  of  dower,  if  it  is  said,  that  by  construing  ' 
this  deed  as  a  conveyance,  Dorothy  Roberts  would  still 
preserve    her  right  of  dower  ;  the  answer  is,  that    the 

(a)  3  Taunt.  342.  (ft)  6  Rep.  15  a. 
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1820.         appointment  is  used  in  that  construction^  for  the  purpose 
Wynne       ^^  defeating  her  right  of  dower.    This  becomes  evideut^  by 
^'  simply  dividing  the  clause  in  the  deed  into  two  parts :  and 

then  the  first  is  a  conveyance,  to  pass  the  seisin ;  and  the 
second  is  an  appointment,  to  operate  by  way  of  release  or 
extinguishment.  [Bayley,  J.  Mr.  CooU  I  understand  to 
put  this  point  thus  : — **  Something  must  pass  by  the  ap- 
pointment; and  if  the  appointment  operates  by  way  of 
extinguishment  of  the  power,  then  the  right  of  dower 
ari^"].  No  doubt  that  is  the  argument;  and  the  short 
answer  to  it  is,  that  the  title  to  dower  springs  up  with  the 
new  seisin,  which  Dorothy  Roberts,  the  person  supposed 
to  be  dowable,  confirms  the  conveyance  of  to  another 
party.  [Bayley,  J.  May  not  the  words  of  the  deed  be 
construed  distributively,  referring  the  words  of  appoint* 
ment  to  the  limitation  of  the  uses  ?  Supposing  Caihertac 
Roberts  and  Humphrey  Roberts  to  grant,  bargain,  and  re- 
lease to  the  releasees  all  the  property,  and  the  four  who 
have  the  power,  to  direct,  limit,  and  appoint,  to  the  uses 
thereinafter  mentioned ;  and  reaHing  the  deed  in  that 
manner,  would  not  -operation  be  given  to  all  the  words  ? 
Th^eed  does  not  profess  to  grant  to  the  use  of  the  re- 
leasees ;  nor  is  there  a  single  use  declared  in  their  favour]. 
That  is,  undoubtedly,  the  proper  mode  of  reading  the  deed ; 
and  by  so  doing,  effect  will  be  given  to  all  its  parts,  and 
the  intention  of  the  parties  will  be  carried  into  effect. 
Such  a  mode  of  construction  is  suggested  in  a  note  to 
Co.  Litt.,  271  b ;  and  removes  the  whole  difficulty  in  this 
case. 

The  case  was  argued  at  the  sittings  in  Banco,  before  last 
Hilary  term.  The  following  certificate  was  afterwards  sent 
by  this  Court  to  the  Master  of  the  Rolls : — 

''  This  case  has  been  argued  before  us  by  Counsel;  and  we 
are  of  opinion  that,  under  the  said  indentures  of  1st  and  2nd 
June,  1760,  and  the  common  recovery  suffered  in  pursuance 
thereof;  and  under  the  said  indentures  of  1st  and  2nd 
October,  1751,  the  legal  fee  of  such  of  the  estates  tod  pre- 
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mises  comprised  in  the  said  first-mentioned  indentures,  as 
were  settled  and  assured  by  the  said  last-mentioned  in- 
dentures, did  not  vest  in  the  said  William  Mostyn,  John 
Lloyd,  Robert  Wynne  of  {Garthwin),  and  Pierce  Wynne. 

J.  Bayley. 

G.  S.  HOLROYI). 
J.  LlTTLEDALE-" 
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Assumpsit  for  work  and  labour  bestowed  by  the 
plaintiff,  as  a  sui^eon  and  apothecary,  in  and  about  the  cure 
of  one  Phabe  Bannister.  Plea,  the  general  issue.  At  the 
trial  before  Graham,  B.,  at  the  last  Lent  assizes  for  the 
county  of  Essex,  the  case  was  thus : — ^The  plaintiff  was  a 
surgeon  and  apothecary,  carrying  on  business  in  the  bo- 
rough of  Maldon ;  and  at  the  time  of  the  transaction  in  ques- 
tion, the  defendants  were  overseers  of  the  poor  of  the  adjoin- 
ing parish  of  Heybridge.  About  1 1  o'clock  on  a  night  in 
October f  1824,  a  poor  woman  named  Phabe  Bannister,  was 
returning  in  a  cart  from  Witham  fair,  through  Heybridge, 
to  the  parish  of  St.  Mary,  Maldon,  to  which  parish  she 
belonged.  When  the  cart  arrived  opposite  the  Hoy  pub- 
lic-house in  Heybridge,  which  was  only  40  yards  from  the 
parish  of  St.  Mary,  Maldon,  it  was  upset,  and  the  poor 
woman  being  thrown  out,  had  one  of  her  thighs  broken, 
and  was  otherwise  seriously  injured.  In  this  situa- 
tion, the  driver  of  the  cart  sent  for  the  constable  of  the 
parish,  to  consult  with  him  what  was  to  be  done  with  the 
woman.  The  constable  ordered  her  to  be  sent  out  of 
Heybridge,  and  she  was  accordingly  again  placed  in  the 
cart,  and  taken  over  a  bridge  which  divided  the  two 
pafishes  of  Heybridge  and  St.  Mary.    The  driver  of  the 
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cart  having  remonstrated  with  the  constable,  in  removing 
the  poor  woman  in  that  state,  she  was  taken  by  his  direc- 
tions back  to  Heyhridge.     The  constable  then  went  to  a  , 
neighbouring  magistrate,  who  was  also  churchwarden  of 
Jlei/bridge,  and  the  magistrate  being  informed  of  the  cir- 
cumstances of  the  case,  immediately  ordered  the  woman 
to  be  taken  to  the  nearest  pubUc-house,  a  surgeon  to  be 
sent  for,  and  every  care  to  be  taken  of  her.    She  was  then 
carried  to  the  Hoy  pubhc-house,  but  the  landlord  refused 
to  take  her  in,  saying,  that  he  had  no  convenient  accom- 
modations  for  a  person  in  her  situation.    The  driver  of  the 
cart  then  recommended  that  she  should  be  taken  to  the 
poor-house.   The  constable  said,  that  the  poor-house  being 
full,  he  did  not  know  where  they  would  put  her.     In  this 
dilemma  the  pauper  herself  said,  "  then  if  you  do  not 
know  where  to  put  me,  carry  me  to  my  own  house,  where 
I  shall  be  better  taken  care  of."    At  this  time  she  was  in 
extreme  bodily  distress,  and  had  been  some  hours  exposed 
to  the  night  air.    The  constable  then  desired  her  to  be 
taken  to  her  own  house,  and  she  f^as  accordingly  taken, 
and  arrived  there  about  two  in  the  morning.     She  then 
desired  to  be  attended  by  the  apothecary  of  the  parish  of 
Heybridge.    The  constable  applied  to  the  apothecary  of 
Hey  bridge,  to  attend  her^  but  he  being  informed  that  she 
was  at  her  own  house,  declined  going  there,  on  the  ground 
that  she  did  not  belong  to  his  parish.     The  constable  then 
sent  for  the  plaintiff,  Tomlinson,  who  was  parish-sui^eon 
and  apothecary  of  St.  Mary,  Maldon,  and  he  attended  her 
for  several  weeks ;    and  having  effected    acure,  brought 
this  action  against  the  defendants  as  overseers  of  Hey- 
bridge.    Under  these  circumstances,  it  was  objected  on  the 
part  of  the  defendants,  that  in  the  absence  of  an  express 
promise,  this  action  could  not  be  maintained  against  them ; 
and  that,  supposing  them  to  be  liable  on  an  implied  pro- 
mise, it  was  not  binding,  inasmuch  as  the  relief  was  given 
to  the  pauper  in  her  own  parish,  and  not  in  Heybridge, 
where  the  accident  happened.    The  learned  Judge  wa»of 
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opinion,  that  there  was  some  eyidence  to  go  to  thie  jury,  of 
an  express  promise  to  pay  for  the  expense  attending  the 
^cure  of  the  pauper,  inasmuch  as  the  magistrate,  who  was  v. 

also  the  churchwarden,  gave  directions  that  she  should  be 
taken  care  of ;  and  there  was  the  further  fact,  that  the 
constable  had  sent  for  the  plaintiff,  and  directed  him  to  do 
what  was  proper  for  the  pauper.  But  assuming  there  to 
be  no  evidence  of  an  express  promise,  yet  as  casual  poor, 
the  woman  was  entitled  to  be  immediately  relieved  by  the 
parish  officers,  and  this  responsibility  could  not  be  shifted 
by  wrongfully  removing  her  to  another  parish.  The  jury, 
therefore,  under  the  learned  Judge's  directions,  found  for 
the  plaintiff. 

Nolan,  in  Easter  term,  obtained  a  rule  nisi  for  a  new 
trial,  on\he  grounds  taken  at  the  assizes. 

• 

Gnrney  and  Chiity  now  shewed  cause.  First,  there 
was  sufficient  evidence  from  which  an  express  promise  to 
pay  the  expense  of  curing  the  pauper  might  be  presumed, 
and  that  evidence  having  been  left  to  the  jury,  and  a  verdict 
found  by  them  in  the  plaintiff's  favour,  there  is  no  ground 
for  granting  a  new  trial.  But,  secondly,  there  was  an  im- 
perative duty  imposed  upon  the  defendants  to  provide  for 
the  poor  woman  as  casual  poor,  and  they  could  not  relieve 
themselves  from  that  liability  by  sending  her  into  the  ad- 
joining parish.  Suppose  she  had  been  carried  to  the 
nearest  house  in  Heybridge,  is  there  any  doubt  that  the 
defendants  would  have  been  liable  to  the  expense  of  her 
medical  attendance  and  cure  ?  A  moral,  as  well  as  a  legal 
obligation  was  cast  upon  the  defendants  to  provide  for  the 
relief  of  the  pauper,  under  the  circumstances  proved.  The' 
fact  of  the  pauper  herself  having  desired  to  be  taken 
home,  in  the  extremity  of  her  sufferings,  can  make  no  dif- 
ference in  the  case ;  because  there  was  a  continuing  lia- 
bility on  the  part  of  the  defendants  to  relieve  the  pauper 
wherever  she  was  carried,  the  accident  having  happened  in 
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1826.  their  parish.      In  Lamb  ▼.  Bunce  (a).  Lord  Ellenbarough 

^'^^  said,  "  that  the  pauper  was  to  be  considered  as  casual  poor. 

t;.  wherever  his  infirm  and  indigent  body  was  found;    and« 

Bektall.  }^^  1^^  j  ^  chiim  on  the  parish  where  he  was  so  found,  to 

have  his  necessities  provided  for  by  them ;"  and  he  added, 
''  it  cannot  be  matter  of  dispute  in  point  of  htw,  and  I 
could  wish  it  were  so  understood,  that  where  time  is  not 
afforded  for  procuring  an  order  of  justices,  the  law  raises 
an  obligation  against  the  parish  where  the  pauper  lies  sick 
as  casual  poor,  to  look  to  the  supply  of  his  necessities/' 
In  this  case  there  being  a  clear  legal  obligation  on  the  part 
of  the  defendants,  to  relieve  this  woman,  as  casual  poor, 
that  liability  has  not  been  discharged,  even  though  she 
was  carried  out  of  the  parish  at  her  own  request. 

Nolan,  contr^.  This  being  an  action  against  (tie  over- 
seers of  the  parish,  they  are  not  liable  without  some  evi- 
dence of  an  express  promise'  to  pay  the  plaintiff  his  de- 
mand. There  is  no  evidence  of  any  privity  or  concurrence 
on  their  part  in  the  act  of  the  constable.  The  magistrate, 
or  the  constable,  may  have  made  themselves  personally 
liable ;  but  it  is  incompetent  to  them  by  any  act  or  direc- 
rion  of  theirs,  to  impose  a  liability  of  this  kind  upon  the 
parish  officers.  It  is  a  very  serious  question,  whether, 
under  circumstances  like  the  present,  it  is  in  the  power  of 
the  parish  constable,  without  the  concurrence  or  control  of 
the  overseers,  against  whom  the  action  is  brought,  to 
make  them  liable  by  any  unauthorised  act  on  his  part 
Admitting  that  the  overseers  are  bound  to  provide  for 
casual  poor,  from  what  does  that  obligation  arise?  It 
arises,  as  was  decided  in  Lamb  v.  Bunce,  from  the  pauper 
being  and  continuing  in  the  parish  where  the  accident 
happens,  and  where  she  is  casual  poor.  If  an  accident 
happens  to  a  pauper  in  one  parish,  and  he  is  taken  im- 
mediately into  the  next  parish,  the  latter  parish,  and  not 
the  former,  is  liable  for  the  expense  of  the  cure.  In  this 
case,  during  the  pauper's  illness,  she  was  in  her  own  paririi, 

(a)  4  M.  &  S.  275. 
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and  therefore  it  is  clear  that  the  defendants,  as  overseers        ^0^^- 
of  Heybridge,  are  not  liable  for  her  cure  without  an  ex-    Tomliwwm 
press  promise  for  that  purpose.    There  may  be  circum*  v. 

stances  attending  the  removal  of  a  casual  pauper,  from 
which  an  implied  liability  ta  provide  for  him  in  the  ad« 
joining  parish,  will  arise,  but  in  this  case  there  are  no 
circumstances  from  which  such  a  liability  can  be  implied. 
In  the  first  place,  the  defendants,  as  parish  officers,  are 
wholly  ignorant  of  the  transaction,  and  take  no  part  in  it 
from  the  beginning  to  the  end ;  and,  in  the  second,  the 
conduct  of  the  constable  is  free  from  blame,  and  he  acts 
bon&  fide  and  without  fraud,  in  removing  the  pauper,  she 
having  been  carried  to  her  own  parish  at  her  own  desire. 
Assuming  that  the  constable  was  culpable  in  removing  the 
pauper  out  of  Heybridge,  that  might  render  him  person- 
ally punishable,  but  it  could  not  make  the  defendants 
liable,  they  having  had  no  personal  knowledge  of  what 
took  place.  It  is  submitteS  therefore,  that,  as  there  is 
neither  an  express  or  an  implied  liability  made  out  against 
the  defendants,  the  present  verdict  ought  not  to  stand. 

• 
Abbott,  C.  J. — I  think  this  rule  ought  to  be  dis- 
charged. This  woman  met  with  the  accident  in  the 
parish  of  Heybridge.  The  accident  entirely  disabled  her 
from  going  to  her  own  place  of  abode  in  her  own  parish. 
If,  therefore,  she  had  been  taken  to  any  house  in  ^ey- 
bridge,  as  she  ought  to  have  been,  and  relief  had  been 
administered  to  her  there,  it  is  clear  that  the  parish  of- 
ficers would  have  been  liable  for  the  expenses  of  her  cure ; 
and  it  is  clear,  that  accohling  to  the  authority  of  Rex  v. 
St.  Jameses,  in  Bury  Si.  Edmonds  (a),  it  would  not  have 
been  competent  for  the  parish  officers  to  treat  her  as  a  per- 
son coming  to  settle  in  Heybridge ;  and  that  if  an  order 
of  removal  had  been  made,  it  must  have  been  suspended 
under  the  statute,  until  the  state  of  her  bodily  health 
would  enable  her  to  travel.    If,  therefore,  she  had  been 

(a)  10  East,  25. 
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taken  to  a  house  in  Heybridge,  the  parish  officers  would 
have  been  under  a  legal  as  well  as  a  moral  obligation  to 
provide  medical  assistance  for  her.  One  of  the  parish 
officers  did  recommend  that  she  should  be  taken  to  the 
nearest  public-house,  which  was  in  Heybridge.  The 
keeper  of  the  public-house  refused  to  open  his  door  and 
receive  her.  A  proposal  is  then  made  to  take  her  to  the 
poor-house,  and  in  the  way  there,  some  conversation  arises, 
which  creates  a  doubt  in  the  mind  of  the  poor  woman, 
(who  had  been  then  suffering  for  some  hours),  whether, 
even  when  she  gets  there,  she  will  be  properly  received, 
and  in  the  anxiety  of  the  moment  she  entreats  to  be  sent 
to  her  own  home.  The  first  thing  intended  was  to  remove 
her  to  her  own  parish,  but  at  the  desire  of  the  driver  of 
the  cart,  the  constable  forbears  to  do  so.  She  is,  however, 
ultimately  taken  to  her  own  house,  and  the  constable  of 
Heybridge  sends  for  the  plaintiff,  and  desires  him  to  attend 
the  woman.  It  is  clear  that  it  she  had  remained  at  fZey- 
bridge,  the  overseers  of  that  parish  must  have  been  at  the 
expepse  of  the  medical  attendance  requisite  to  effect 
her  cure,  an4  it  seems  to  me,  that  her  removal  from  that 
parish  (although  her  own  act)  under  the  circumstances 
proved  in  evidence,  connected  with  the  fact,  that  the 
plaintiff  was  called  in  from  the  parish  of  St.  Mary,  Mai- 
don,  does  not  relieve  the  parish  of  Heybridge  from  the 
obligation  to  which  they  would  have  been  clearly  liable,  if 
the  woman  had  been  taken  into  some  house  in  Heybridge, 
and  there  attended  by  a  surgeon.  For  these  reasons,  it 
seems  to  me,  that  the  verdict  is  right,  and  that  the  rule  for 
setting  it  aside  ought  to  be  discfaUrged.  * 


Bayley,  J. — I  also  think  that  the  verdict  in  this  case 
was  perfectly  right.  It  is  of  great  importance,  with  a  view 
to  the  protection  to  which  the  poor  are  entitled,  that 
it  should  be  distinctly  understood  upon  whom;  under 
such  circumstances  as  appear  in  the  present  case,  the 
legal  obligation  attaches  of  providing  medical  attendance. 
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I  do  not  put  this  case  upon  the  ground  of  any  moral         ^^^^' 
obligation  on  the   part  of  the  defendants,  nor  upon  the     Tomlimsov 
ground  of  the  constable  having  sent  for  and  employed  the  ^' 

surgeon ;  but  I  put  it  upon  the  ground  that  the  law  im- 
posed a  legal  obligation  upon  the  defendants,  as  the  parish 
officers  of  Hey  bridge,  to  employ  a  surgeon  for  the  cure  of 
the  pauper.  I  think  it  is  highly  prejudicial  to  the  in- 
terests of  the  community,  and  to  the  rights  of  the  poor, 
that  when  an  accident  happens,  the  question  shall  be 
agitated,  or  even  pass  in  the  minds  of  those  persons  in 
whose  power  the  sufferer  is  of  necessity  first  placed, 
whether  a  burden,  which  must  fall  somewhere,  must  be 
borne  by  them,  or  oan  be  shifted  by  some  contrivance  upon 
the  shoulders  of  others.  If  there  were  any  doubt  upon 
this  point,  the  consequence  will  be  that  poor  persons,  who 
ought  not  to  be  removed  from  the  place  where  they  have 
met  with  an  accident,  will  perhaps,  at  the  risk  of  their 
lives,  but  certainly  with  great  aggravation  of  their  per- 
sonal sufferings,  be  removed  to  a  distance.  In  this  case 
the  pauper  met  with  the  accident  in  Heybridge,  which 
accident  incapacitated  her  from  moving  herself  from  the 
spot  where  she  happened  to  be  thrown.  Now  the  most 
obvious  thing  to  do  under  such  circumstances,  would  have 
been  to  do  that  which  the  magistrate  of  the  place  sug- 
gested should  be  done,  namely,  to  have  ]^ut  her  into  a 
public  house;  but  if  she  could  not  be  placed  there,  she 
ought  to  have  been  placed  in  the  poor-house  of  the  parish, 
and  if  not  there,  she  ought  to  have  been  provided  for  in 
some  other  house  in  the  parish.  I  consider  in  point  of 
law,  that  when  the  parish  officers  refused  her  an  asylum 
in  that  parish  and  forced  her  to  go  to  her  own  house,  all 
the  attendance  given  by  the  plaintiff  in  the  parish  of 
Maldon^  in  consequence  of  the  wrqpgful  conduct  of  some 
of  the  parishioners  of  Heybridge,  is  to  be  considered 
exactly  as  if  it  had  been  given  in  the  parish  where  the 
accident  happened,  and  as  if  the  house  which  the  pauper 
occupied  had  been  in  the  parish  of  Heybridge.     In  Lamb 
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V.  Bunce,  relied  upon  by  the  defendant,  my  Lord  Ellen- 
ToMLiNsoN    l^<^ough  speaks  not  of  the  moral,  but  of  the  legale  obliga* 
**  tion  attaching  on,  the  parish   in  a  case  of  this  descrip- 

tion.  He  says,  '^  it  cannot  be  matter  of  dispute  in  point 
of  law,  and  I  could  wish  it  were  so  understood,  that  where 
time  is  not  afforded  for  procuring  an  order  of  justices,  the 
law  raises  an  obligation  against  the  parish  where  the 
pauper  lies  sick,  as  casual  poor,  to  look  to  the  supply  of 
his  necessities."  Now  founding  my  opinion  on  the  autho- 
rity of  that  case,  I  consider  that  as  in  this  case  the  party 
met  with  the  accident  in  Heybridge,  that  was  the  proper 
place  for  her  to  be  in,  and  that  the  law  raises  a  legal 
obligation  upon  the  parish  officers  of  ^Heybridge  to  give 
relief.  Lord  Ellenborough  says,  in  continuation,  '^  and  if 
the  parish  officer  stands  by  and  sees  that  obligation  per- 
formed by  those  who  are  fit  and  competent  to  perform  it 
and  does  not  object,  the  law  will  raise  a  promise  on  his 
part  to  pay  for  the  performance."  It  may  be  said  that 
the  parish  officers  in  this  case  do  not  stand  by  and  see 
the  attendance  given  to  the  pauper,  because  she  is  attended 
not  in  Heybridge,  but  in  Maldon.  But  when  the  overseers 
know,  as  they  must,  that  medical  attendance  upon  this  poor 
woman  was  a  matter  of  indispensable  necessity,  and  that 
the  removal  from  Heybridge  to  Maldon,  was  wrongful,  it 
^  seems  to  me  exactly  the  same  as  if  they  had  stood  by  and 

seen  the  attendance  of  the  surgeon  upon  the  pauper  in  the 
parish  of  Heybridge.  In  addition  to  the  case  of  Lamb  v. 
Bunce,  I  find  a  subsequent  case  of  Gent  v.  Tomkins,  re- 
ported in  the  first  volume  of  Messrs.  Dowling  and 
Ry land's  Reports,  541,  from  which  it  may  be  collected,  as 
the  opinion  of  the  Court,  that  the  law  casts  the  obligation 
of  providing  medical  attendance  for  a  pauper  disabled  by 
an  accident  upon  that^parish  where  the  accident  has  hap- 
pened. In  that  case  the  action  was  brought,  not  against 
the  overseers  of  the  parish  in  which  the  accident  hap- 
pened, but  against  the  overseer  of  the  parish  to  which  th« 
pauper  belonged^  and  the  Court  intimated  a  very  strong 
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opinion  that  the  action  was  not  properly  brought  against        i826. 
the  overseers  of  the  latter  parish.     It  may  happen,  and  in 
some  instances  it  does,  that  the  parish  in  which  the  acci-  v. 

dent  happens  may  not  be  the  proper  parish  to  give  the  B»wtall. 
relief.  It  ma/ possibly  happen  that  the  parish  officers, 
without  entering  into  the  question  what  are  the  limits  of 
particular  parishes,  or  very  nicely  considering  the  precise 
line  of  their  duty,  will  do  that  which  ought  to  be  done 
immediately,  namely y  direct  the  pauper  to  be  removed  to  the 
house  nearest  the  place  where  the  accident  happens,  as 
the  most  proper  place,  instead  of  carrying  her  to  a  consi- 
derable distance.  In  the  case  adverted  to,  the  impression 
of  the  Court  was,  that  the  parish  in  which  the  house  was 
situated  was  the  proper  parish  to  have  given  the  relief; 
but  without  giving  any  distinct  judgment  upon  that 
point,  I  am  of  opinion  that  inasmuch  as  in  this  case  the 
accident  happened  in  Heyhridge,  and  that  was  the  place 
where  under  all  the  circumstances  the  pauper  was  entitled 
to  receive  surgical  assistance,  the  plaintiff  is  entitled  to 
look  to  the  parish  of  Heybridge  for  the  discharge  of  his 
demand. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  parish 
of  Heybridge  being  primary  liable  to  assist  the  pauper  as 
casual  poor,  I  think  they  could  not  shift  their  liability  by 
removing  her  into  the  adjoining  parish,  even  at  the  desire 
of  the  pauper  herself. 

LiTTLEDALE,  J. — ^Thc  law  casts  the  obligation  upon 
the  parish  where  the  accident  happens,  to  afford  the  neces- 
sary relief,  and  I  think  in  this  case,  that  the  defendants 
gs  overseers  of  the  parish  of  Heybridge,  are  liable  to  the 
plaintiff  under  the  circumstances  proved  in  evidence,  and 
that  such  liability  could  not  be  discharged  by  the  improper 
conduct  of  some  of  the  parishioners  in  removing  the 
]muper,  even  with  her  own  consent,  into  the  parish  of  St, 
Mary,  Maldon. 

Rule  discharged. 
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Saturday,  i       i       .        #. 

lOM  June,  GooDTiTLE,  on  the  demise  of  Dodwell  v.  Gibbs. 

By  deed  of  -l  HIS  was  an  ejectment  to  recover  the  possession  of 
lease  wd  re-  certain  lands  and  premises,  situate  in  the  parish  of  White 
conveyed  to  J.  Waliham,  in  the  county  of  Berks.  Plea,  not  guilty,  and 
heirs ^and  as^  '®^"®  thereon.  At  the  trial  before  Burrough,  J.,  at  the 
signs,  divers  Berkshire  summer  assizes,  1825,  the  plaintiff  obtained  a 
copyhold  pre-    verdict,  subject  to  the  opinion  of  this  Court,  upon  the 

mises,  haben-    following  case  :— 

diim  unto  the 

said  J.  W,,  his       Martha  Hatton  in  her  lifetime,  and  at  the  time  of  the 

siens^  **"  d  "^^'^'^g  ^^  ^^®  surrender  to  the  use  of  her  will,  and  making 
immediately  such  will,  and  executing  the  deeds  hereinafter  mentioned, 
ceaseof  Jlf.  ff.  ^*^  seised  of  estates  of  inheritance  in  fee  simple,  in 
to,  fo^  and  the  premises  in  question,  consisting  of  a  messuage  and 
ral  OSes,  ends,  buildings,  and  about  five  acres  and  a  half  of  freehold  land, 
intents,  and      ^^^  three  closes  of  land  which  are  copyhold,  situated  as 

Surposes  ^  i  ^  ' 

lereinafter       aforesaid ;   and   being  so  seised,  she,  on  the  9th  of  Feb^ 

Held^^atby"  ^^^H*  1763,  surrendered  the  said  copyhold  premises  to  and 
thepremwc^an  for  such  uses,  intents,  and  purposes,  and  to  and  for  the 
estate  of  free-  benefit  of  such  person  and  persons,  and  his,  her,  and  their 
hold  was  given  \^^[^^    ^s  the  said  Martha  Hatton  by  her  last  will  and 

to  J.  W.y  and  ...  . 

that  the  Aa^en-  testament  in  writing  already  had,  or  at  any  time  thereafter 
make  void* \he  ^^^^^^  limit,  direct,  appoint,  or  give  the  same.  Martha 
deed  as  Hajtton  duly  executed  a  lease  and  release  of  the  said  free- 

freehold  m  y^oXA  premises  as  follows :  the  lease  without  date,  and  the 
futuro.  release   bearing  date   the  29th  day  of  July,   1768,  and 

made  between  Martha  Hatton  of  the  one  part,  and  John 
Westbrook,  the  elder,  of  the  other  part,  and  by  the  latter 
indenture  it  was  witnessed,  that  for  the  settling  and  as- 
suring the  messuages  or  tenements,  lands,  hereditaments, 
and  premises  thereinafter  mentioned,  to  and  for  the  several 
uses,  intents,  and  purposes,  thereinafter  particularly  men- 
tioned, the  said  Martha  Hatton,  for  and  in  consideration 
of  the  sum  of  10  shillings  paid  by  the  said  John  Westbrook, 
the  elder,  the  receipt  whereof  was  thereby  acknowledge^ 
and  for  other  causes  and  considerations  her  thereunto 
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moving,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  1826. 
unto  the  said  John  Westbrook,  the  elder,  in  his  actual  pos- 
session then  being  by  virtue  of  a  bargain  and  safe  to  him  v, 
thereof  made  for  one  whole  year,  by  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  of  the  indenture  of 
release,  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession,  and  to  his  heirs  and  assigns,  divers 
hereditaments,  including  by  description  the  freehold  and 
copyhold  premises  in  question,  to  hold  the  same  unto  the 
said  John  Westbrook  the  elder,  his  heirs  and  assigns,  from 
and  immediately  after  the  decease  of  the  said  Martha 
Hatton,  to,  for,  and  upon  the  several  uses,  ends,  intents, 
and  purposes  thereinafter  mentioned,  expressed,  and  declar- 
ed of  and  concerning  the  same;  that  is  to  say,  to  the  use  of 
the  said  John  Westbrook,  the  elder,  from  and  immediately 
after  the  decease  of  the  said  Martha  Hatton,  and  Anna  his 
v^ife,  and  their  assigns,  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  longer  liver  of  them ;  and 
from  and  after  the  decease  of  the  survivor  of  them  the  said 
John  Westbrook,  the  elder,  and  Anna  his  wife,  to  the  use 
andbehoof  of  JoAn  Westbrook,  the  younger,  son  of  the  said 
John  Westbrook,  the  elder,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste ; 
and  from  and  after  the  decease  of  the  said  John  Westbrook 
the  younger,  to  the  use  and  behoof  of  the  first  and  other 
sons  of  the  body  of  the  said  John  Westbrook,  the  younger, 
lawfully  to  be  begotten,  severally  and  successively,  and  the 
heirs  male  of  the  body  of  such  first  and  other  sons  lawfully 
issuing ;  and  for  want  of  such  issue,  to  the  use  and  behoof 
of  Hatton,  the  daughter  of  the  said  John  Westbrook,  the 
elder,  and  Anna  his  wife,  her  heirs  and  assigns  for  ever. 
And  the  said  Martha  Hatton  covenanted  for  further  assu- 
rance of  the  said  freehold  and  copyhold  premises  to  the 
uses  aforesaid,  but  no  surrender  was  made  of  the  copyhold 
land  to  the  uses  aforesaid.  The  lessor  of  the  plaintifi'was 
tlie  daughter  of  Hatton,  the  daughter  of  John  Westbrook 
and  Anna  his  wife,  byrfie/iry  Dodwell,  her  husband.  John 
•VOL.  viii.                                 2  L 
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Westbrook,  the  elder^  and  John  Westbrook,  the  younger, 
GooDTiTLE     suffered  a  recovery  in  1774,  but  it  was  admitted,  that  it 
V.  did  not  bar  the  remainder  given  to  Hatton  Westbrook,  by 

the  release  of  1768,  the  only  question  raised  being  as  to 
the  validity  of  that  deed. 

Coote,  for  the  lessor  of  the  plaintiff.  The  question  in 
this  case  arises  upon  the  form  of  the  habendum  in  the  deed 
of  the  29th  of  July,  1768.  It  will  be  contended  on  the 
other  side,  that  by  such  a  form  of  habendum,  the  deed 
gives  an  estate  in  freehold  in  futuro,  and  is  consequently 
void.  The  granting  part  of  the  deed  is  abundantly  certain 
and  express,  for  it  is  *'  to  John  Westbrook,  the  elder,  his 
heirs  and  assigns."  Then  follows  the  habendum^  ''  to 
hold  the  same  unto  the  said  John  Westbrook,  the  elder,  his 
heirs  and  assigns,  from  and  immediately  after  the  decease 
of  the  said  Martha  Hatton,  to,  for,  and  upon  the  several 
uses,"  &c.  Now  if  that  sentence  is  read,  as  it  fairly  may 
be,  with  a  stop  after  the  words  "  heirs  and  assigns,"  the 
grant  becomes  immediate,  though  uses  may  arise  in  futuro. 
But,  independently  of  that  point,  the  habendum  is  not  an 
^  essential  part  of  a  deed  ;  Shep.  Touch.  76 ;  and  if  it  is 
repugnant  to  the  granting  part  of  the  deed,  it  must  be 
rejected.  It  must  be  admitted,  that  there  are  cases  appa- 
rently leading  to  the  contrary  conclusion,  but  they  will  all, 
upon  examination,  be  found  to  be  distinguishable  from 
the  present.  The  general  rule  of  distinction  is  this : — ^if 
an  estate  is  granted  in  the  premises,  and  is  an  express  and 
certain  grant,  it  cannot  be  vitiated  by  the  habendum,  for 
utile  per  inutile  non  vitiatur ;  but  if  the  grant  in  the  pre- 
mises is  not  express,  but  implied  by  operation  of  law,  a 
void  habendum  would  defeat  the  deed.  Shep.  Touch.  112. 
2  Bl.  Com.  298,  Baldwin's  Case  (a),  Stukeley  v.  Butler 
{b),  and  Carter  v.  Madgwick  (c).  The  last  of  those  cases 
is  expressly  in  point  in  favour  of  the  lessor  of  the  plaintiff 
here.    Then  as  to  the  decisions  apparently  the  other  way^ 

(fl)  2  Rep.  23.  (6)  Hob.  168.  •  (c)  3  Lev.  339. 
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the  first  is  Buckler's  Case  (a).  There,  ^'Buckler,  tenant  for  t82G. 
life,  made  a  lease  for  years,  and  granted  tenementa  prce-  Qjbbs 
dicta  to  C,  habendum  tenementa  proodicta  from  the  feast  of  v. 

the  nativity  of  St.  John  the  Baptist  next  following,  for 
life."  It  was  resolved,  "  that  the  grant  to  C.  was  void  ;  for 
the  law  will  make  construction  upon  the  whole  grant ;  and 
an  estate  of  freehold  cannot  commence  in  future.  And  the 
habendum  in  this  case  is  not  contrary  to  the  premises ;  for 
no  certain  estate  is  contained  in  the  premises,  but  generally 
the  land  given  and  granted,  which  might  be  qualified  by 
the  habendum  to  an  estate  for  years,  or  at  will."  In  Hogg 
V.  Crosse  (b),  an  habendum  of  an  estate  in  freehold  in 
futuro,  was  also  held  to  defeat  the  grant,  but  the  reasons 
given  by  the  Court  for  their  decision,  fully  support  the 
present  argument.  They  said,  '*  it  appeareth  to  be  the 
intent  of  the  feoffor  that  no  estate  shall  pass,  but  in  futuro, 
viz.,  after  his  death,  which  is  against  law ;  and  it  being  all 
the  purport  of  the  deed,  nothing  shall  pass  in  any  other 
manner,  for  nothing  shall  pass  by  the  premises,  but  accord- 
ing to  his  intent,  which  is  nothing,  for  he  intended  not  to 
pass  the  freehold  immediately.  But  if  one  grant  a  term  by 
deed,  habendum  after  his  death,  this  doth  pass  by  the  pre- 
mises, for  the  premises  are  sufficient  to  carry  it,  and  the 
habendum  shall  not  utterly  destroy  it ;  but  it  is  otherwise 
here,  where  it  is  to  take  effect  by  the  limitation  of  the 
party,  which  is  void."  The  decision  there  was  regulated 
by  the  purport  of  the  deed,  and  the  intent  of  the  grantor ; 
and  that  rule  has  been  followed  in  other  cases.  Roe  v.- 
Tranmer{c),  Osmond  v.  Sheaf e  (d).  There  is  one  other 
case  upon  this  point,[which  is  in  favour  of  the  lessor  of  the 
plaintiff,  Under  hay  y.  Underhay{e).  There,  "J.S.  made 
a  lease  for  three  lives,  and  after  let  the  land  to  W,,  haben- 
dum to  him  for  his  life,  which  said  term  to  begin  and 
have  being  after  the  death,  surrender,  or  forfeiture,  of  the 

(a)  2  Rep.  55.  (d)  3  Lev.  370. 

(6)  Cro.  Eliz.  254.  (0  Cro.  Eliz.  269. 

(c)  Willes,  682.    2WiU5n,75. 
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1826.  thr^  lives.  The  question  was,  if  this  were  a  good  lease, 
because  the  words  which  said  term,  appoint  that  nothing 
shall  begin  till  after  the  death.  And  it  was  adjudged  that 
for  as  much  as  the  estate  was  fully  limited  before  the 
words  which  said  term,  those  words  are  vain  and  idle ;  for, 
utile  per  inutile  non  vitiatur."  Upon  this  question,  there- 
fore, as  connected  with  the  common  law,  the  result,  after 
considering  all  the  authorities,  is,  that  the  granting  part  of 
the  deed  is  good.  Then,  as  regards  the  limitation  to  uses, 
the  utmost  alteration  of  the  common  law  effected  by  the 
Statute  of  Uses,  is  this,  that  the  granting  to  uses  may 
operate  as  a  conveyance  of  the  freehold  in  futuro ;  for  a 
limitation  by  way  of  springing  use  is  clearly  good,  so  that 
the  event  upon  which  the  use  is  to  arise,  is  to  happen 
within  a  period  which  the  law  deems  reasonable  ;  namely, 
a  life,  or  lives,  in  being,  and  a  period  of  twenty-one  years 
after ;  Roe  v.  Tranmer  (a),  Osmond  v.  Shtafe  {b),  Davis 
V.  Speed  (c),  Pybus  v.  Mitford  (d),  and  Fearne*s  Cont, 
Rem.  41,  2d.  ed.  The  result  is,  that  this  is  a  valid  deed, 
and  that  the  plaintiff  is  entitled  to  recover. 

Preston,  contr^.  The  second  point  merges  in  the  first ; 
for  the  grant  being  void  as  a  grant  of  a  freehold  in  futuro, 
the  uses  cannot  arise ;  debile  fundamentum  fallit  opus. 
The  lessor  of  the  plaintiff  is  bound  to  shew  a  good  legal 
conveyance,  and  that  he  cannot  do.  The  rules  of  law 
alluded  to  on  the  other  side  may  be  admitted,  but  they  do 
not  apply  to  the  present  case.  Neither  do  the  cases  that 
have  been  cited;  for  in  all  of  them  the  conveyance  was 
held  to  operate  as  a  covenant  to  stand  seised.  The  only 
case  in  point  for  the  plaintiff  is  that  of  Carter  v.  Madg^ 
wick  (e),  which  is  not  law.  It  is  reported  by  Levinz  only ; 
it  is  not  to  be  found  in  any  one  of  his  numerous  contem- 
porary reporters,  as  almost  all  the  other  cases  are  ;  it  has 
never  been  quoted  or  adopted  by  any  Judge;  and  it  is 

(a)  Willes,  684.    2  Wilson,  75.  ((/)  1  Ventr.  372. 

(6)  3  Lev.  370.  (e)  3  Lev.  339. 

(0  2  Salk.  675. 
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contrary  to  law,  and  to  justice,  and  to  all  the  rules  which 
ought  to  regulate  the  construction  of  deeds.  Observe  what 
that  case  really  is  : — ^^  Parker,  seised  in  fee,  by  indenture 
between  him  and  J.  B.,  his  grandson,  the  lessor,  in  consi- 
deration of  affection,  and  five  shillings,  granted,  bargained, 
and  sold,  to  the  lessor  and  his  heirs,  the  tenements  in 
question,  habendum,  immediately  after  his  death,  to  the 
lessor  and  the  heirs  male  of  his  body."  The  Court  held, 
that  the  estate  passed  immediately  by  the  premises;  and 
what  was  the  effect  of  that  ?  The  effect  was,  to  convert  an 
estate  tail  into  a  fee  simple ;  and  a  grant  in  futuro,  sub- 
ject to  a  life  estate  to  the  grantor,  into  a  gi;^nt  of  the  estate 
instanter  to  the  grantee  :  in  both  which  respects  it  defeated 
the  evident  intention  of  the  grantor.  It  must  be  conceded, 
that  the  habendum  is  not  necessarily  an  essential  part  of  a 
deed ;  but  when  it  is  inserted,  it  is  essential,  unless  it  is 
repugnant  to  the  granting  part.  It  may  also  be  conceded, 
that  the  repugnant  part  may  be  rejected,  where  the  former 
grant  of  the  estate  is  express ;  as  was  held  in  Stukeley  v. 
Butler  (6),  and  other  cases  :  but  the  question  is  always  as 
to  the  repugnancy.  If  a  grant  is  to  il.  and  his  heirs,  ha- 
bendum, for  the  life  of  A.,  that  is  clearly  repugnant ; 
Plowden,  153  :  but  here  there  is  no  repugnancy ;  the  uses 
here  cannot  be  supported,  even  by  rejecting  the  habendum. 
[Bayley,  J.  fiut  may  they  not  be  supported  by  a  parti- 
cular construction  of  the  habendum  ?  For  instance,  if  the 
habendum  is  read  with  a  stop  after  the  words  *'  heirs  and 
assigns,"  the  seisin  is  given  immediately,  and  nothing  is  in 
future  but  the  uses].  The  deed  cannot  be  so  read  ;  it  must 
be  looked  at  as  if  it  had  been  made  previous  to  the  passing  of 
the  Statute  of  Uses :  and,  independently  of  the  uses,  this  is 
merely  a  grant  to  A.  and  his  heirs,  habendum  in  futuro. 
The  declaration  of  uses  does  not  commence  until  after  the 
habendum  is  closed ;  Braine  v.  Deakon  (6).  Where  the 
grant  of  the  estate  is  not  express,  it  may  be  controlled  by 
the  habendum  ;  and  the  habendum  is  to  be  looked  at  for 
(a)  Hob.  168.  (6)  Preston  on  Estates,  229. 
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1826.        the   purpose   of  ascertaining  the  nature  of   the  grant, 

GooDTiTLE     whether  it  is  a  grant  in  fee,  or  in  tail,  in  praesenti,  or  in 

^'  futuro ;  2  RoL  Abr.  Grant,  p.  68.     An  estate  to  a  man 

and  his  heirs  is  not  an  express  estate,  it  is  an  implied 

estate :  and  then  Hogg  v.  Crosse  (a),  and  that  class  of 

cases,  fail  to  support  the  argument  built  upon  them.    Here 

the  estate  is  not  express,  for  it  is  to  A.  and  his  heirs ;  but 

*  the  heirs  were  intended  te  take  in  the  mode  stated  in  the 

habendum.     Looking  at  the  deed  altogether,  and  cousi- 

'  dering  the  evident  intent  of  the  grantor,  this  is  clearly  a 

gi*ant  of  an  estate  in  freehold,  to  commence  in  futuro,  and 

therefore  void.   » 

• 

Coote,  in  reply.  No  case  has  been  cited  in  v^hich 
Carter  v.  Madgwich  (6),  has  been  overruled ;  and  it  is  cited 
as  law  by  Lord  Chief  Baron  Comyns,  in  his  Digest  (c). 
The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration ;  and  judgment  vras 
now  delivered  by 

Abbott,  C.  J. — ^This  case  came  before  the  Court  during 
the  present  lerm.  The  only  question  raised  in  argument 
was,  as  to  the  validity  of  a  deed  executed  by  Martha  Hat^ 
ton,  as  to  the  freehold  tenements  therein  mentioned.  The 
objection  taken  to  the  validity  of  the  deed  of  lease  and 
release  was,  that  it  is  a  grant  of  a  freehold  to  commence 
in  futuro,  and  if  this  be  its  true  effect  it  is  undoubtedly 
void.  The  question  whether  this  be  its  true  effect,  de- 
pends upon  the  operation  of  the  habendum.  If  the 
habendum  is  to  be  considered  as  the  operating  part  of  the 
deed,  the  deed  will  be  an  attempt  to  convey  a  freehold 
in  futuro.  If  the  part  called  the  premises  be  the  operating 
part,  and  the  habendum  can  be  rejected,  or  considei^ 
only  as  qualifying  the  premises,  a  present  freehold  will 
pass,  and  the  deed  will  be  good.     Many  cases  were  quoted 

(a)  Cro.  Eliz.  254.  (c)  Com.  Dig,  Fait.  E.  10. 

lb)  3  Lev.  336. 
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in  the  argument,  to  which  it  is  not'  necessary  to  advert        1826. 
again.    The  distinction  as  to  the  effect  of  the  habendum. 
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between  deeds  in  which  the  premises  expressly  mention  v. 

an  estate  or  interest,  and  those  in  which  the  premises 
merely  describe  the  tenements,  but  do  not  mention  any 
estate  or  interest,  was  noted  and  relied  upon,  and  it  was 
contended  that  in  the  deed  in  question  the  premises  do 
mention  an  estate  and  interest  ifis  we  think  they  do),  and 
the  case  of  Carter  v.  Madgwick  (a),  was  cited  as  being 
directly  in  point  with  the  present  case.  The  distinction  im 
which  I  allude  is  this : — If  no  estate  be  mentioned  in  the 
premises,  the  grantee  will  take  nothing  under  that  part  of 
the  deed  except  by  implication  and  presumption  of  law,  but 
if  an  habendum  follow,  the  intention  of  the  parties  as  to  the 
estate  to  be  conveyed  will  be  found  in  the  habendum,  and 
consequently  no  implication  or  presumption  of  law  can  be 
made;  and  if  the  intention  so  expressed  be  contrary  to  the 
rules  of  law,  the  intention  cannot  take  effect,  and  the  deed 
will  be  void.  On  the  other  hand,  if  an  estate  and  interest 
be  mentioned  in  the  premises,  the  intention  of  the  parties 
is  shewn,  and  the  deed  may  be  effectual  without  any 
habendum ;  and  if  an  habendum  follows,  that  is  repug- 
nant to  the  premises  or  in  contravention  of  the  rules  of 
law,  and  incapable  of  a  construction  consistent  with 
either,  the  habendum  shall  be  rejected,  and  the  deed  dtand 
good  upon  the  premises.  This  was  done  in  Carter  v. 
Madgwick ;  but  the  very  learned  gentleman  who  argued 
for  the  defendant,  and  against  the  validity  of  the  deed, 
observed,  that  that  case  was  a  solitary  decision,  never 
quoted  or  relied  upon,  and  contrary  to  law,  as  it  gave  an 
immediate  estate  to  the  grantee,  whereas  the  grantor 
manifestly  intended  to  reserve  a  life  estate  to  himself. 
Perhaps  so  much  of  the  opinion  of  the  Court  as  regards 
the  exclusion  of  a  life  estate  in  the  grantor  may  be  found  to 
have  been  expressed  without  sufficiently  adverting  to  the 
operation  of  the  Statute  of  Uses,  or  to  a  construction  that 

(a)  3  Ley.  339. 
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might  have  been  given  to  the  deed,  so  as  to  allow  a  life 
estate.  The  grantor  had,  in  fact,  enjoyed  during  life  in  that 
case,  as  in  the  present.  But  the  case  of  Carter  v.  Madgtdck, 
is  not  a  solitary  decision.  The  case  of  Jarman  v. 
Orchard  {a)  is  to  the  same  effect.  In  that  case  Thomas 
Nicholas  being  possessed  of  a  cottage,  bam,  and  lands, 
as  assignee  of  a  lease  for  1000  years,  did  by  indenture, 
reciting  the  lease,  and  expressed  to  be  in  consideration 
of  natural  love  to  his  granddaughter,  and  for  other  good 
#QUses  and  considerations,  grant,  assign,  and  set  over  to 
his  granddaughter  Mary,  her  executors,  administrators, 
and  assigns,  all  the  said  cottage,  bam,  and  lands,  and  all 
other  the  premises  thereinbefore  recited,  tpgether  with 
the  recited  lease,  and  all  writings  and  evidences  touching 
the  premises,  habendum  the  said  cottage,  &c.,  to  the  said 
Mary,  her  executors,  administrators,  and  assigns,  from 
and  after  the  decease  of  the  said  Thomas  Nicholas  and  his 
wife,  for  the  residue  of  the  term,  subject  to  the  rent  and 
covenants.  Now,  if  this  deed  was  considered  as  an  assign- 
ment to  commence  and  take  effect  after  the  death  of 
Thomas  Nicholas,  the  deed  would  be  void,  as  in  law 
assigning  nothing,  the  life  interest  of  Thomas  Nicholas 
being  deemed  in  law  to  be  of  greater  value  and  longer 
duration  than  any  term  of  years.  And  it  was  contended 
that  the  deed  could  only  be  construed  as  such  an  assign- 
ment, because  it  appeared  that  Thomas  Nicholas  did  not 
mean  to  part  with  his  interest  in  the  term  during  his  own 
life.  The  question  arose  there  after  the  death  of  Thomas 
Nicholas.  In  the  King's  Bench,  judgment  was  given 
against  the  validity  of  the  deed,  but  that  judgment  was 
reversed  in  the  Exchequer  Chamber,  and  the  reversal 
affirmed  in  parliament.  And  the  ground  of  the  reversal 
was,  that  the  entire  residue  of  the  term  passed  by  the 
premises  of  the  deed,  and  the  habendum  was  void. 

In  the  present  case,  we  tliink  an  immediate  freehold 
passed  by  the  premises  in  the  deed,  and  consequently,  the 

(a)  Skifi.  528.     Salk.  346.     Show.  P.  C.  199. 
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objection  that  the  deed  passed  only  a  freehold  to  com-  i826. 
mence  in  futuro,  cannot  prevail.  Mary  Hatton,  the  re- 
leasor, is  now  dead,  and,  therefore,  perhaps  it  may  not  be  v. 
necessary  to  decide  whether  any  use  vested  in  her  for  her  Gibbs. 
life.  We  think,  however,  that  the  use  did  vest  in  her  for 
her  life,  and  so  the  deed  will  stand  good  in  all  its  parts, 
and  effect  will  be  given  to  the  intention  of  the  parties, 
which  ought  to  be  done,  if  by  law  it  can.  The  release  is 
expressed  to  be  made  in  consideration  of  ten  shillings 
paid  by  John  West  brook,  the  elder,  and  other  causes  and' 
considerations.  John  Westbrook  had  married  a  cousin  of 
Martha  Hatton,  and  the  deed  was  evidently  intended  a^  a 
family  settlement.  Now,  if  the  consideration  of  ten  shil- 
lings had  not  been  expressed,  and  the  deed  had  contained 
no  habendum,  we  think  the  use  of  the  entire  fee  would 
have  resulted  to  Mary  Hatton  by  implication  and  pre- 
sumption of  law ;  and  upon  supposition  of  the  absence  of 
this  consideration,  and  the  insertion  of  the  habendum,  we 
think  the  effect  of  the  habendum  would  be  partially  to 
rebut  the  implication  and  to  narrow  the  use  to  an  estate 
for  life  in  Mary  Hatton  ;  and  if  the  mention  of  this  con- 
sideration of  ten  shillings  should  have  the  effect  of  pre- 
venting a  resulting  use  to  Mary  Hatton,  and  in  the 
absence  of  an  habendum,  should  vest  the  use  of  the  entire 
fee  in  John  Westbrook,  [a  point  upon  which  we  think 
it  unnecessary  to  give  an  opinion]  still  this  use  would  only 
arise  by  implication  and  presumption  of  law,  grounded  ou 
the  pecuniary  consideration,  and  would  not  be  a  use 
expressed  in  the  deed.  And  this  being  so,  we  think  the 
habendum  might  have  in  this  view  of  the  case,  the  effect 
also  of  partially  rebutting  the  implication  and  presumption 
of  law,  by  shewing  the  intention  of  the  parties  to  be  that 
the  use  should  not  vest  in  John  Westbrook  until  after  the 
death  of  Martha  Hatton,  and  this  would  be  good  in  law, 
inasmuch  as  a  use  may  be  limited  in  future,  and  then  the 
use  of  so  much  of  the  estate  as  was  not  limited  or  declared 
by  the  deed  might  in  our  opinion  result  to  and  vest  in 
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Mar^  Hatton,  and  apon  either  of  these  constructiom.  of 
the  deed,  effect  will  be  given  to  the  whole  of  the  instru- 
ment and  to  the  intention  of  the  parties.  The  postea 
mast,  therefore,  be  delivered  to  the  plaintiff. 


Postea  to  the  Plaintiff. 


Sahardayy 
June  \Otk. 

An  indict- 
ment for  em- 
beialementy 
under  39  G. 
3y  c.  85y  must 
describe  spe- 


The  King  v*  Thomas  Flower. 

Indictment  for  embezzlement,  under  the  statute 
39  Geo.  3,  c.  85,  stated,  that  the  prisoner,  being  the  ser- 
vant of  the  prosecutor,  on,  &c.,  did,  by  virtue  of  his  employ- 
ment as  such  servant,  receive  and  take  into  his  possession, 

dBcally  some   fQ^  ^nd  on  account  of  the  prosecutor,  divers  sums  ofmomev. 

of  the  property  .         .       /        i    ,  ,  ^ 

embezzled.        amounting  tn  the  whole  to  a  large  sum  of  money y  to  wit. 

Where  a  pri- 
soner pleaded 
^ilty  to  an 
indictment 
charging, 
•*  that  he  re- 
ceived and 
took,  on  ac- 
count of  his 
master,  divers 
sums  of  money, 
amounting  in 
the  whole  to  a 
lai^ge  sum  of 
money,  to  wit, 
the  sum  of 
10/.,  and  em- 
bezzled the 
same,"  an^ 


the  sum  of  10/.,  and  afterwards  embezzled  it.  At  the  Wilt- 
shire  Lent  assizes,  1825,  the  prisoner  pleaded  guilty  to  this 
indictment,  and  was  adjudged  to  be  transported  beyond 
seas  for  the  term  of  seven  years;  upon  that  judgment,  a 
writ  of  error  was  brought. 

Chitty,  for  the  prisoner,  was  stopped  by  the  Court,  who 
desired  to  hear 


R.  Bayly,  contr^.  This  indictment  is  maintainable; 
and  Rex  v.  Johnson  (a)  is  an  authority  in  point.  It  was 
there  held,  that  in  an  indictment  upon  this  very  statute, 
JTbe^tm^  39  Geo.  3,  c.  86,  for  embezzling  bank  notes,  it  was  a  suffi- 
ported : —  cient  description  of  the  notes  to  say,  divers,  to  wit,  nine 
indictment        ^^^^^  notes,  for  the  payment  of  divers  sums  of  money, 

was  bad;  and  amounting  in  the  whole  to  a  certain  sum  of  monevs  to  wit. 
the  Court  re-  °  j'  ^ 

versed  the  judgment,  and  refused  to  remand  the  prisoner. 


(a)  3  M.&S.539. 
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the  sum  of  9/.,  and  of  the  value  of  91.  [Bay ley,  J.  That  IB264 
was  because  the  word  bank  note,  being  mentioned  in  the 
act  of  parliament,  was  held  to  be  a  sufficient  description 
of  the  species  of  property  charged  to  be  embezzled].  But 
the  word  money  is  also  mentioned  in  the  act  of  parliament; 
and  it  has  been  held,  that  in  an  indictment  for  embezzling 
money,  it  is  not  necessary  to  set  out  the  precise  sum 
charged  to  be  embezzled.  Rex  v.  Carson  (a).  [Bayley,  J. 
This  indictment  does  not  state  to  whom  the  money  charged 
to  have  been  embezzled  belonged,  and  is  clearly  bad  in 
that  respect,  upon  the  authority  of  Rex  v.  McGregor  (fi)]. 
But  even  if  the  indictment  is  held  insufficient,  still  aa  the 
prisoner  has  pleaded  guilty,  and  ought  not  to  escape  with 
impunity,  this  Court  will  not  discharge  him,  but  will 
remand  him  back  to  the  inferior  Court,  in  order  that  a 
sufficient  indictment  may  be  prepared,  and  the  ends  of 
justice  saved  from  being  thus  defeated. 

Abbott,  C.  J. — ^The  case  of  Rex  v.  Furtieaux  (c),  is 
quite  decisive  of  the  present.  There  the  indictment 
charged  that  the  prisoner,  being  a  servant,  &c.,  received 
the  sum  of  one  pound  eleven  shillings,  for  and  on  account 
of  his  master,  and  feloniously  embezzled  the  same,  8cc. 
It  was  proved  that  1/.  lU.  was  paid  to  the  prisoner  on 
account  of  his  master,  but  it  did  not  appear  whether  the 
same  was  paid  by  a  one  pound  note,  and  eleven  shillings 
in  silver,  or  by  two  notes  of  1/.  each,  or  by  a  2/.  note, 
and  the  change  given  by  the  prisoner.  The  jury  found 
the  prisoner  guilty.  A  question  was  reserved  for  the  opinion 
of  the  Judges,  whether  the  property  received  was  properly 
set  out  in  the  indictment,  or  whether  it  ought  not  to  have 
been  specifically  set  out;  and  in  TriniVyterm,  1817,  all 
the  Judges  were  of  opinion,  jBt/rrougA,  J.  dissentiente,  that 
the  indictment  ought  to  set  out  specifically,  at  least  some 
article  of  the  property  embezzled;  and  they  held  the  con- 
Co)  Russ.  &  Ry.  Cr.  Ca.  303.  (c)  Russ.  &  Ry.  Cr.  Ca.  335. 
(6)  3  B.  &  P.  106. 
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viction  wrong.  Afterwards,  in  Michaelmas  term,  1817,  in 
Rex  V.  Tyers  (a),  it  was  held  upon  a  question  reserved  by 
me  for  the  opinion  of  the  Judges,  that  an  indictment  for 
embezzling  must  describe,  according  to  the  fact,  some  of 
the  property  embezzled.  Now,Jiere,  the  indictment  does 
not  describe  any  part  of  the  property  embezzled;  it  is, 
therefore,  insufficient,  and  the  judgment  must  be  reversed. 
I  think  also,  that  the  prisoner  must  be  discharged.  There 
is  no  party  present  whom  we  can  bind  over  to  prosecute; 
it  would  be  difficult  to  say,  to  what  custody  we  could  pro- 
perly commit  the  prisoner;  and  in  the  absence  of  any 
direct  precedent  or  authority  for  such  a  step,  I  think  we 
shall  be  going  too  far  if  we  were  to  remand  the  prisoner. 


The  rest  of  the  Court  concurred. 
Judgment  reserved,  and  the  prisoner  discharged  (6). 

(o)  Russ.  &  Ry.  C.  C.  R.  402. 

(6)  Upon  this  latter  point,  see  Rex  v.  Ellis,  ante,  173. 


Monday, 

12M  June.        Denn  on  the  demise  of  Noel  v.  Roake. — (In  Error). 

seif^^n^l"^  Error  from  the  court  of  Common  Pleas.    The  action 

of  one  moiety  ^as  in  ejectment  for  a  mill,  dwelling-house,  lands,  and 

hold  premises  premises,  situate  in  the  county  of  Surrey.    At  the  trial, 

in  Ae  county  y^f^^^  Richards,  C.B.,  at  the  Surrey  Lewf  assizes,  1823, 

of  Surrey,  and  .  .  iiii 

tenant  for  life,  a  special  verdict  was  found,  which  stated,  substantially 

with  power  of   as  follows  :- 
appointment 

by  deed  or  Miles  Poole  died  seised  in  fee  of  the  premises  in  ques- 

othe'r  moiety,    ^^^^  ^^  ^^e  17th  November,  1749;  and  upon  his  death 

deyised  v^ 

follows : — *'  I  hereby  give  and  devise  all  my  freehold  estates  in  the  city  of  London 
and  county  of  Surrey,  or  elsewhere,  to  my  nephew,  J.  JR.  for  his  life,  on  condition  that 
out  of  the  rents  thereof,  he  do  from  time  to  time  keep  such  estates  in  proper  and  te- 
nantable  repair/' — Held,  that  this  devise  was  not  an  execution  of  the  power,  and  only 
passed  to  the  devisee  that  moiety  of  which  the  devisor  had  an  estate  in  lee. 
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they  descended  to  Sarah,  the  wife  of  Thomas  Scott,  and  i826. 
Elizabeth,  the  wife  of  Henry  Roake,  which  Sarah  and 
Elizabeth  were  aaughters  and  co-heiresses  of  Miles  Poole. 
Thomas, Scott  and  Sarah  his  wife^«  and  Henri/  Roake 
and  Elizabeth  his  wife,  hy  lease  and  release,  dated  re- 
spectively the  26th  and  26th  April,  1760,  conveyed  the 
premises  to  one  Hill,  to  the  intent  that  he  might  become 
a  good  and  perfect  tenant  of  the  freehold  for  suffering 
a  recovery.  It  was  declared  by  thedeed,  that  the  recovery 
should  enure,  as  to  one  undivided  moiety  of  the  premises, 
to  the  use  of  Thomas  Scott  for  life,  without  impeachment 
of  waste ;  remainder  to  the  use  of  Sarah  Scott  for  life ; 
remainder  to  the  use  of  such  person  and  persons,  for  such 
estate  and  estates,  as  Sarah  Scott,  whether  covert  or  sole, 
should  by  any  deed  or  writing  under  her  hand  and  seal,  to 
be  sealed  and  executed  in  the  presence  of  three  or  more 
credible  witnesses,  with  or  without  power  of  revocation,  or 
by  her  last  will  and  testament  in  writing,  or  any  writing  * 
purporting  to  be  her  last  will  and  testament,  to  be  by  her 
subscribed  and  published  in  the  presence  of  three  or  more 
credible  witnesses,  from  time  to  time  direct,  limit,  or 
appoint ;  and  for  want  of  such  appointment,  to  the  use 
of  all  the  children  of  Thomas  Scott  and  Sarah  his  wife,  as 
tenants  in  common  in  tail ;  and  in  default  of  such  issue, 
to  the  use  of  Elizabeth  Roake  for  life,  without  impeach- 
ment of  waste ;  remainder  to  her  children  as  tenants  in 
common  in  tail ;  and  for  default  of  such  issue,  to  the  use 
of  Thomas  Scott  in  fee.  There  were  similar  limitations  as 
to  the  moiety  of  which  Henry  Roake  and  Elizabeth  his 
wife  were  seised.  In  Easter  term,  1760,  a  recovery  was 
suffered.  la  1768,  Thomas  Scott  died  without  issue, 
leaving  Sarah  his  wife  him  surviving.  In  1763,  Sarah 
Scott  intermarried  with  John  Trymmer,  who  died  in  1766, 
leaving  Sarah  Trymmer  him  surviving.  In  May,  1776, 
Elizabeth  Roake  died,  leaving  Henry  Roake  her  husband, 
and  John  Roake  her  son  and  only  child  by  the  said  Henry 
Roake,  her  surviving,  and  without  having  made  any  deed. 
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writing,  will,  or  'appointment,  for,  or  in  respect  of,  the 
premises  in  the  declaration  mentioned.  By  lease  and 
release  dated  respectively  the  6th  and  7th  September, 
1775,  (the  release  reciting  a  contract  betweeii  Sarah 
Trymmer  and  John  Roake  for  the  absolute  purchase  of  his 
moiety  of  the  premises,  subject  to  the  life  estate  of  his 
father,  flenry  Roake),  Hairy  Roake  and  John  Roake,  con- 
veyed the  premises  to  one  Fernell,  to  make  him  tenant  to 
the  praecipe,  for  the  purpose  of  suffering  a  recovery,  to  the 
use  of  Henry  Roake  for  life,  remainder  to  Sarah  Trymmer 
in  fee.  On,  or  about,  the  15th  December,  1775,  Henry 
Roake  died.  On  the  6th  June,  1783,  Sarah  Trymmer  made 
and  published  her  last  will  and  testament  in  writing, 
in  the  presence  of,  and  attested  by,  three  credible  wit- 
nesses, and  thereby  gave  and  devised  all  her  freehold 
estates  in  the  city  of  London  and  county  of  Surrey,  or 
elsewhere,  in  the  following  words,  viz : — **  I  hereby  give 
and  devise  all  my  freehold  estates  in  the  city  of  London 
and  county  of  Surrey,  or  elsewhere,  to  my  nephew  John 
Roake,  for  his  life,  on  condition  that  out  of  the  rents 
thereof  he  do  from  time  to  time  keep  such  estates  in 
proper  and  tenantable  repair ;  and  on  the  decease  of  my 
said  nephew  John  Roake,  I  devise  all  my  said  estates, 
subject  to  and  chargeable  with  the  payment  of  30/.  a  year 
to  Anne,  the  wife  of  the  said  John  Roake,  for  her  Ufe,  by 
even  quarterly  payments,  to  and  among  his  children,  law- 
fully begotten,  equally,  at  the  age  of  21  years,  and  their 
heirs,  as  tenants  in  common ;  but  if  only  one  child  should 
live  to  attain  such  age,  to  him,  or  her,  and  his,  or  her 
heirs,  at  his  or  her  age  of  21."  In  default  of  issue  of 
John  Roake,  there  was  a  devise  to  other  pe^^ns.  On  the 
4th  December,  1786,  Sarah  Trymmer  died,  without  re- 
voking her  said  will,  the  said  John  Roake  being  then 
living,  and  her  heir  at  law.  Sarah  Trymmer  hdid  not  at 
the  time  of  making  her  will,  or  at  the  time  of  her  death, 
any  other  freehold  lands,  tenements,  or  hereditaments,  in 
the  county  of  Surrey,  than  those  mentioned  in  the  decla- 
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ration.  There  were  some  facts  found  by  the  special  ^826. 
verdict,  relative  to  the  title  of  the  lessor  of  the  plaintiff, 
which  have  not  b*een  set  out,  because  the  judgment,  both 
of  the  Court  below,  and  of  this  Court,  proceeded  upon  the 
construction  of  the  will  of  Sarah  Trymmer,  The  court  of 
Common  Pleas  decided  that  the  will  of  Sarah  Trymmer, 
formerly  Scott,  operated  as  an  execution  of  the  power 
reserved  to  Sarah  Scott  by  the  deed  of  1750,  and  con- 
sequently  gave  judgment  for  the  defendant  (a). 

Preston,  for  the  plaintiff  in  error.  Sarah  Trymmer  was 
tenant  for  life  of  a  moiety  of  the  Surrey  estates,  with 
a  power  of  appointment;  and  if  her  will  operated  as 
an  execution  of  that  power,  it  is  admitted  that  the  lessor 
of  the  plaintiff  cannot  recover.  The  Court  below  were 
of  opinion  that  her  will  did  so  operate ;  but  they  were 
clearly  mistaken  in  point  of  law.  The  invariable  rule 
of  law  is,  that  whoever  exercises  a  power  of  appointment,  • 
must  use  words  unequivocally  shewing  that  he  intended 
so  to  exercise  it.  From  Sir  Edward  Clere^s  case  (6),  in 
the  reign  of  Elizabeth,  down  to  the  case  of  Coates  v. 
King  (c),  in  the  present  reign,  that  has  been  an  acknow- 
ledged governing  principle.  The  intention  must  appear 
upon  the  face  of  the  deed,  or  the  will,  and  in  specific 
words ;  there  must  be  something  specific,  having  reference 
to  the  power  or  its  subject  matter,  and  shewing  that  the 
party  supposed  to  exercise  the  power,  had  at  the  time 
of  such  exercise  the  power  itself  in  his  view  and  recol- 
lection :  general  wt>rds  will  not  serve  for  such  a  purpose. 
Assuming  that  these  general  propositions  are  correct,  and 
they  probably,  will  iiot  be  disputed,  the  only  question 
is,  what  is  their  bearing  upon  the  present  case.  Now  the 
devise  here  is  in  very  peculiar  terms;  the  words  are 
these :  '*  1  give  and  devise  all  my  freehold  estates  in  the 
city  of  London,  and  county  of  Surrey,  or  elsewhere,  to  my 
nephew,  John  Roake,  for  his  life."    Those  words  do  not 

(a)  2  Biug.  (c)  Decided  September,  1821,  be- 

(fi)  6  Rep.  18.  fore  the  Priyy  Council. 
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1826.  imply  that  the  testatrix  intended  to  deprive  her  nephew 
of  his  estate  tail  in  one  moiety^  and  to  give  him  instead  an 
estate  for  life  merely.  If  she  had  used  the  expression, 
*'  all  my  estate  called  A.,  in  the  county  of  Surrey  "  that 
might  have  passed  both  moieties,  because  her  describing 
the  estate  by  name,  would  have  shewn  that  as  to  that 
moiety  over  which  she  had  only  a  power  of  appointment, 
she  was  acting  under  that  power.  The  condition  annexed 
to  the  devise,  namely,  that  the  devisee  "  out  of  the  rents 
thereof  do  from  time  to  time  keep  such  estates  in  proper 
and  tensmtable  repair,"  will  perhaps  be  urged  on  the  part 
of  the  defendant,  as  shewing  that  the  testatrix  had  her 
power  of  appointment  in  view  ,*  but  they  have  in  truth  no 
such  effect ;  for  the  direction  to  repair  applies  to  such 
estates  only  as  she  had  previously  devised,  and  therefore 
cannot  operate  to  extend  the  meaning  of  the  words  of  this 
devise.  All  the  leading  cases  upon  this  subject  are  cited 
by  Best,  C.  J.,  in  delivering  the  judgment  of  the  Court 
below,  but  upon  examination  they  will  be  found  not  to 
warrant  that  judgment.  The  first  is  Sir  Edward  Clere's 
case  (a).  It  was  there  resolved,  that  where  a  man  makes  a 
feoffment  to  the  use  of  his  will,  and  afterwards  by  his  will 
devises  the  land  itself,  as  owner  of  the  land,  without  any 
reference  to  his  authority,  there  it  shall  pass  by  the  will ; 
for,  when  he  devised  the  land  itself  without  any  reference 
to  his  authority  or  power,  he  declared  his  intent  to  devise 
an  estate  as  owner  of  the  land  by  his  will,  and  not  to 
limit  an  use  according  to  his  authority;  though  in  the 
case  then  at  bar,  as  the  testator  had  no  power  to  devise  the 
land  as  owner,  it  was  held  that  the  devise  ought  of 
necessity  to  enure  to  a  limitation  of  an  use,  for  otherwise 
the  devise  would  be  utterly  void.  Andrews  v.  Emmott  {b), 
Ex  parte  Caswall  (c),  Langham  v.  Nefini/  (d),  Nunnock  v. 
Horton  (e),  Bennett  v,  A  burrow  (f),  Bradley  v.  West  cot  t  (g), 

(o)  6  Rep.  13.  (e)  7  Ves.  391 . 

(6)  2  Bro.  C.  C.  297.  (/)  8  Ves.  609. 

(c)  1  Alk.  559.  {g)  13  Ves.  445. 
(rf)3Ve«.  467. 
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are  all  authorities  to  shew  that  %  power  can  only  be 
executed  by  express  words,  or  maaifest  intention ;  and  in 
Maddisan  v.  Andrew  {a),  where  the  will  was  held  to 
cerate  as  an  ezecatton  of  the  power,  it  was  upon  the 
ground  that  the  testator  had  used  in  the  devise  the  iden- 
tical expression  used  in  the  power,  and  had  thereby  shewn 
an  intetttion  to  exeoute  the  power.  Jones  y.  Tucker  {b), 
Jtme$y.  Cmrrie  (c),  and  Coates  v.  King,  already  mentioned, 
are  all  likewise  authorities  m  favour  of  the  lessor  of  the 
pkdntiff;  the  latter  especially.  There  a  father  by  will 
devised  certain  real  estates  in  Antigua  equally  among  his 
tliree  sons,  giving  to  one  of  them  a  power  of  devising 
sway  his  share.  That  one  was  possessed  of  large  estates 
IB  Antigua,  both  real  and  personal,  besides  that  so  devised 
tohimby  his  father,  and  he  devised  to  A.  B.,  "  all  my 
real  estates  in  Antigua,  and  all  other  my  real  estate  what- 
soever and  wheresoever."  Those  were  stronger  words 
than  <ihe  will  in  this  case  contains,  and  yet  it  was  held 
tbat  the  estates  over  which  the  son  had  a  power,  did  not 
pass  by  his  will.  The  only  case  at  all  in  point  that  can 
be  cited  on  the  part  of  the  defendant,  is  that  of  Standen  v. 
Simnden  (d) ;  and  Beti,  C.  J.,  in  delivering  the  judgment 
of  the  Court  below  in  this  case,  says,  that  the  reasoning  of 
Lord  LougkborbMgkf  by  whom  that  case  was  decided, 
is  not  supported  by  any  preceding  authority,  and  has  been 
doubted  in  many  subsequent  cases. 

Jemmett,  contrk.  In  determining  whether  a  devise  is 
or  is  not  an  execution  of  a  power,  an  important  distinc- 
tion has  been  taken  by  the  Courts,  and  wholly  overlooked 
by  the  oth^  side,  namely,  between  a  devise  of  real,  and  of 
personal  estate.  It  must  be  admitted,  that  where  the 
devise  is  of  personal  property,  the  intention  to  pass  it 
must  be  expressed,  or  at  least  must  appear,  on  the  face  of 
the  will ;  but  where  the  devise  is  oi  real  property,  it  is 

(fl)  1  Ves.  sen.  57.  (f)  1  Swaiurt.  66. 

(6)  2  Meriv.  533.  {d)  2  VeB.  jun.  589. 

VOL.  VIII.  2   M 
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1826.         otherwise.     Standen  ?.  Standen,  Nannock  v.  HoHon,  and 
^EKN^       •'^^^  ^'  Currie.     Looking  at  the  circamstances  under 
V.  which  the  will  in  this  case  was  made,  and  as  they  are  de- 

tailed  in  the  special  verdict,  it  is  impossible  to  doubt  the 
intention  of  the  testatrix  to  give  to  her  nephew  the  whole 
of  the  estate  which  sh^  held  for  her  life ;  not  that  she  in- 
tended by  the  word  estate  to  give  him  only  her  interest  in 
the  land,  but  to  vest  in  him  the  whole  of  that  land,  which 
she  considered  herself,  when  she  made  the  will,  entitled  to 
call  "  my  estate."  It  is  said,  that  the  decision  of  Lord 
Loughborough,  in  Standen  y.  Standen,  has  been  impugned; 
but  it  was  confirmed  on  appeal  in  the  House  of  Lords, 
and  has  never  been  overruled  :  and  it  is  certainly  a  very 
strong  authority  in  favour  of  the  construction  now  sug- 
gested on  the  part  of  the  defendant.  In  that  case  the 
testator  directed  his  real  estate  to  be  sold,  and  bequeathed 
the  proceeds  of  the  sale,  and  the  rest  of  his  personal  estate, 
in  trust  for  his  wife  for  life ;  and  after  her  death,  one 
moiety  thereof  for  such  person  or  persons  as  she  should  by 
any  deed,  or  writing,  or  by  will,  with  two  or  more  wit- 
nesses, appoint.  The  real  estate  was  not  sold,  but  the 
testator's  widow  received  the  rents  and  profits  of  that,  and 
the  produce  of  the  personal  estate,  during  her  life ;  and 
by  her  will,  after  some  specific  legacies,  she  devised  thus: 
"  I  give  all  the  rest,  residue,  and  remainder  of  my  estate 
and  efiects,  of  what  nature  or  kind  soever,  and  whether 
real  or  personal,  and  all  ray  plate,  &c.,  which  I  shall  be 
possessed  of,  interested  in,  or  entitled  to  at  the  time  of  my 
decease,  subject  to,  and  after  payment  of,  all  my  just 
debts,  funeral  expenses,  and  charges  of  proving  my  will, 
and  specific  legacies,  to  S.  H.*'  It  was  held,  that  the 
moiety  of  the  real  estate  devised  to  the  testatrix  by  her 
husband,  passed  by  her  will ;  and  the  Lord  Chancellor  said^ 
"  It  is  a  little  hard  to  attempt  to  explain  that  it  was  not 
her  estate..  How  could  she  have  it  more  than  by  enjoy- 
ment during  life,  and  the  power  of  disposing  to  whatever 
person,  and  in  whatever  manner  she  pleased,   with  the 
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small  addition  of  two  witnesses  ?"  Morgan  v.  Surman(a), 
Roach  y.  Wadham  (b),  and  Dillon  v.  Dillon  (c),  are  au- 
thorities for  sayingy  that  in  cases  where  the  question  of 
the  intention  to  execute  the  power  arises,  a  liberal  con- 
struction ought  to  prevail ;  and  in  the  first  of  those  cases, 
the  decision  in  Standen  v.  Standen  was  cited  and  relied 
upon  by  Mansfield^  C.  J.  There  is,  however,  one  case 
where  the  devise  was  of  personal  property,  and  yet  where 
the  decision  is  in  favour  of  the  defendant ;  Hales  v.  Mar- 
gerum  (d).  There  Samuel  Rutter,  by  his  will,  gave  to  his 
executors  1000/.  stock  upon  trust,  *'  for  the  sole  use  and 
benefit  of  my  daughter  E.  T.,  the  same  not  to  be  subject 
to  the  debts,  &c.,  of  her  husband ;  and  whenever  she  shall 
happen  to  die,  the  said  1000/.  stock  shall  be  absolutely  in 
her  own  power  to  dispose  of  by  her  last  will  and  testament,'' 
8lc.  E.  T.,  the  daughter,  did  devise  by  will  "  all  my  free- 
hold messuages,  lands,  woods,  and  hereditaments,  and  also 
my  stocks,  funds,  monies,  and  securities,  and  all  other  my  real 
and  personal  estate  and  efiects  whatsoever,  to  S.  M, ;"  and 
it  was  held,  that  the  1000/.  stock  passed  under  the  general 
words  in  her  will.  Here,  besides  the  intention  deducible 
from  the  circumstances  under  which  the  will  was  made,  as 
already  pointed  out,  the  stipulation  for  repairs  is  a  mate- 
rial, though  not  a  conclusive,  circumstance ;  because,  if 
the  whole  estate  was  to  pass,  such  a  stipulation  is  intelli- 
gible,  but  if  a  moiety  only  was  to  pass,  it  would  be  ex^ 
tremely  difficult  either  to  understand  such  a  stipulation,  or 
to  carry  it  into  operation. 
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Preston,  in  reply.  In  Coates  v.  King,  the  devise  was  of 
real  estate ;  no  answer,  therefore,  has  been  given  to  that 
case,  by  those  in  which  the  distinction  between  devises  of 
real  and  personal  estate  has  been  admitted.  That  distinc- 
tion may  exist  to  a  certain  extent,  but  it  does  not  afiect  the 
present  case ;  because,  in  all  the  instances  cited  on  the 


(a)  1  Taunt.  289. 
(6)  6  East,  289. 
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(c)  1  Ball  &  Bea.  77. 
(rf)  3  Ves.  299. 
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other  sidei  ivbere  the  devise  was  held  to  be  an  exacutm 
of  the  power,  there  were  circamstanees  proving  to  dttnon- 
stration,  upon  the  (ace  oi  the  will,  an  intuition  to  execute 
the  power.  Here  there  are  no  such  circi|instance8.  Hakt 
y.  Margerwn  is  utterly  inapplicable,  because  it  was  thevt 
held,  that  the  first  devise  was  not  a  pow^,  but  an  ahsolute 
gift,  and  the  decision  of  the  Master  of  the  Rolls  pn>- 
eeeded  upon  that  ground. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  wsmmom 
ddivered  by 

Abbott,  C.  J. — ^This  was  a  writ  of  error  vfton  the 
judgment  of  the  court  of  Common  Pleas,  on  a  aptcial 
verdict.  The  declaration  was  in  ejectment  for  the  reoovery 
of  certain  messuages  and  lands  situate  at  Godalmif^in 
the  county  of  Surrey,  After  stating  the  circumstaiieas 
found  in  the  special  verdict,  his  Lordship  proceeded  i — 
The  question  is,  whether  or  not  the  will  made  by  Sarmk 
Trymmer  in  1783,  be  a  good  execution  of  the  power  of 
appointment,  contained  in  the  deed  of  lease  and  release  of 
the  25th  and  26th  April,  1750.  The  principal  authorities 
bearing  on  this  question  were  all  referred  to  and  com- 
mented upon  in  the  elaborate  judgment  delivered  by  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  it 
is  unnecessary  for  me  to  refer  to  them  again.  The  rule  <Mr 
principle  of  decision  applicable  to  this  case,  appeara  to 
have  had  its  origin  in  the  case  of  Sir  E.  CUre  (a).  The 
best  exposition  of  it  seems  to  be  that  given  by  Lord  Chief 
Justice  Hobart  in  the  Commendam  case  (6).  That  learmed 
Judge  said,  "  If  an  act  will  work  two  ways,  the  one  by  an 
interest,  the  other  by  an  authority  or  power,  and  the  act 
being  different,  the  law  will  attribute  it  to  the  interest,  and 
not  to  the  authority,  and  so  you  must  take  it,  (or  fidio 
cedit  veritati.  And,  therefore,  so  it  was  ruled  in  Sir  JE. 
Clere'a  case,  that  if  a  man  be  seised  of  three  acres  of  land 
holden  in  chief,  and  make  a  feoffment  of  all,  to  the  use  of 

(a)  6  Rep.  17  a.  (6)  Hob.  159, 160. 
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such  person  and  of  such  estate  as  he  shall  give  or  dispose 
by  his  will^  and  after  bj  his  will  gives  and  devises  all  his 
lands  to  J.  S^  and  his  heirs,  that  this  shall  carry  bat  two 
parts  of  the  lands  in  point  of  devise ;  and  lastly,  where  an 
interest  and  authority  meet,  if  the  party  declare  clearly 
tihat  his  will  is,  that  this  act  shall  take  effect  by  his  au- 
thority or  power,  there  it  shall  prevail  against  the  interest ; 
for  modus  et  conventio  vincunt  legem.  And,  therefore,  in 
the  same  case  of  Clere,  it  is  agreed,  that  if  the  devisor 
had  recited  his  power,  and  had  relied  upon  that,  all  would 
have  passed  by  express  declaration  of  the  party  himself; 
nay  more,  though  the  party  do  not  make  an  express  de* 
claration,  yet  if  his  act  do  import  a  necessity  to  work  by 
his  power,  or  else  to  be  wholly  void,  the  benignity  of  the 
law  will  give  way  to  effect  the  meaning  of  the  party ;  and 
thereftre,  in  that  case,  it  was  resolved,  that  whereas 
Clere  was  seised,  for  example,  of  three  acres  of  land,  every 
one  of  equal  value;  and  conveyed  two  of  them  to  his  wife 
for  her  jointure,  and  afterwards  made  a  feoffment  of  the  third 
to  the  use  of  such  person,  tic.,  as  before,  and  then  devised 
that  third  acre  ut  supra,  that  devise  was  good  by  force  of 
the  authority,  for  else  the  whole  devise  had  been  utteriy 
void,  having  before  given  the  other  two  parts  to- his  wife." 
In  more  modem  times,  the  rule  has  been  expressed  by 
Lord  Thurlow  as  follows : — **  To  execute  the  power,  it 
must  be  impossible  to  impute  to  the  testator  any  other 
intention  than  that  of  executing  it/'  The  doctrine,  he 
says,  is  not  by  any  case  carried  farther  than  this.  The 
distinction  most  frequently  occurring,  and  which  serves  for 
illustration,  as  well  as  application  of  the  rule  b  this : — If 
a  will  contain  a  devise  of  all  the  testator's  lands  generally, 
and  he  has  some  lands  on  which  the  will  may  work  by  his 
interest,  the  law  will  attribute  the  will  to  his  interest,  and 
land  of  which  he  has  only  a  power  to  devise,  will  not  pass. 
Sow  if  the  vrill  be  of  all  his  lands  in  a  county  or  place 
named,  and  he  has  lailds  of  his  own  therein.  On  the 
other  hand,  if  tke  teatator  hns  na  lands,  or  none  in  the 
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.1826.        couDty  or  place  named,  upon  which  the  will  may  work  by 
^"^^^       his  interest,  there  the  law  will  attribute  the  will  to  his 
v.  power,  because  if  that  be  not  done,  the  will  is  void  either 

wholly,  or  so  far  as  respects  the  pounty  or  place  named.  In 
the  case  now  before  the  Court,  the  testatrix  has  not  referred 
to  her  power,  and  she  had  lands  in  the  county  of  Surrey^ 
upon  which  the  will  may  work  by  her  interest,  namely,  the 
other  moiety  of  the  tenements  in  question ;  and  therefore,  if 
there  were  nothing  more  in  the  case,  it  seems  yery  clear,  that 
the  law  could  not  attribute  the  will  to  the  power,  nor  infer 
that  8he  intended  to  execute  the  power.  It  remains  then 
to  be  considered,  whether  there  be  any  thing  more,  either 
apparent  upon  the  will,  or  as  facts  existing  dehors  the  will, 
from  which  it  can  be  satisfactorily  and  safely  inferred, 
that  she  intended  to  execute  her  power.  The  will  contains 
in  itself  an  injunction  on  the  devisee,  to  keep  the  devised 
estates  in  repair.  The  facts  existing  dehors  the  will  are 
these : — ^The  estates  had  originally  belonged  to  the  father 
of  the  testatrix.  One  moiety  had  descended  upon  her, 
and  another  upon  her  sister  Roake.  The  two  sisters  and 
their  husbands  had  settled  their  moieties  in  such  a  manner, 
as  to  give  the  moiety  of  either  who  might  die  vrithout 
issue,  to  the  issue  of  the  other,  subject  to  a  power  to  each 
to  make  a  difierent  disposition  of  her  moiety,  by  deed  or 
will.  The  sister  of  the  testatrix  left  issue,  from  whom 
the  testatrix  purchased  the  sister's  moiety,  and  thus  be- 
came seised  of  one  moiety  in  fee,  and  another  for  her  life, 
with  a  power  to  dispose  of  the  fee  of  the  latter  moiety. 
The  question  then  is,  whether  from  these  matters,  it  can 
be  safely  and  clearly  inferred,  that  the  testatrix  intended 
to  execute  her  power.  Now  it  appears  by  the  will,  that 
the  testatrix  had  estates  in  London,  or  at  least,  supposed 
she  had,  and  made  her  will  upon  that  supposition ;  and 
we  see  nothing  repugnant  to  reason^  or  to  the  ordinary 
sentiments  and  intentions  of  mankind,  in  supposing  that 
a  person  having  estates  in  London,  and  an  undivided 
onoiety  only  of  estates  in  Surrey,  mighimake  a  wilhcon^ 
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taining  such  an  injunction  as  the  present,  leaving  that         1B26. 
injunction  to  take  effect  as  far  as  by  law  it  might;  and        ^Dt^ 
even  if  it  should  be  inferred  from  this  part  of  the  will,  «• 

that  the  testatrix  meant  thereby  to  give  the  entirety  of  the 
lands  in]  Surrey ^  still  it  will  not  necessarily  follow  that 
she  intended  to  execute  her  power,  and  this  for  the  reason 
hereafter  mentioned.  So,  if  the  extrinsic  facts  should 
lead  to  an  inference,  that  the  testatrix  cannot  have  intend- 
ed to  make  a  strict  settlement  of  the  purchased  moiety 
upon  the  family  of  her  sister,  and  leave  that  which  was 
originally  her  own,  unsettled  and  undisposed  of;  still,  in 
our  opinion,  it  will  not  necessarily  follow  that  she  in- 
tended to  execute  her  power.  It  may  be,  that  she  intended 
her  will  to  work  by  her  interest  in  the  tenements.  It  may 
have  happened,  that  she  had  entirely  forgotten  the  settle- 
ment, and  supposed  at  the  time  of  making  of  her  will, 
that  she  was  then  seised  of  the  entirety  of  the  estates  in 
fee,  as  but  for  that  settlement  she  would  have  been.  The 
settlement  was  made  in  the  life  of  her  first  husband,  thirty- 
three  years  before  the  date  of  her  will.  The  only  fact 
upon  the  special  verdict,  shewing  that  this  settlement  was 
ever  thought  of,  in  the  interval,  is  the  release  under  which 
she  purchased  her  sister's  moiety  in  1775,  by  which  that 
moiety  was  conveyed  for  the  purpose  of  suffering  a  reco- 
very. This  took  place  eight  years  before  the  date  of  her 
will,  and  no  recovery  was  suffered  till  after  her  death, 
though  she  lived  eleven  years,  and  must  have  been  in 
possession  of  this  moiety  for  nine  years ;  the  tenant  for  life, 
her  sister's  husband,  having  died  in  1775.  It  appears  to 
us  to  be  at  least  as  probable,  that  she  had.  forgotten  the 
settlement,  and  intended  the  will  to  work  by  an  interest, 
as  that  she  intended  to  execute  the  power  contained  in  the 
settlement ;  and  even  more  probable,  because  the  language 
of  the  will  is  exactly  such  as  would  be  used  by  a  person 
who,  at  the  time,  supposed  herself  to  have  an  estate  in  fee 
in, the  entirety  of  the  tenements,  and  not  such  as  would 
be  used  by  a  person  who  was  conscious  that  she  had  a 
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power  only  over  one  moiety » and  a  seisin  in.feeof  theoAec 
Altboogh,  therefore,  we  may  think  the  testatrix,  intanded 
that  the  entirety  should  go  in  strict  settlement  on  Ab 
family  of  her  sister,  according  to  the  direotiooa  of  her  inll, 
yet  we  think  it  is  possible  to  suppose  thai  the  testatrix 
had  no  intention  to  execute  die  power ;  and  tf  ihe  inten* 
tion  to  execute  the  power  be  doubtfuU  the  will  cannot;  in 
our  opinion,  be  deemed  to  be  an  execution  of, it.  Ws 
therefore  think  that  the  judgment  of  the  court  of  Com* 
moil  Pleas  must  be  reversed. 


Judgment  revevsed. 


Tuesdt^, 
13th  June. 

Incase 
against  car- 
riers for  the 
loss  of  goods 
delivered  to 
them  in  Ire- 
landf  to  be 
conveyed  to 
England,  the 
question  was, 
whether  the 
importation 
of  the  goods 
was  illegal, 
unless  they 
had  been 
entered  at 
the  custom- 
house : — 
Held,  t^at  as 
illegality  can 
never  be  pre- 
sumed, it  lay 
'upon  the 
carriers,  who 
raised  the 
quastioo,  to 
piove  that  the 
goods  had  not 
been  entered. 


SissoNs  V.  Dixon  and  others- 

Declaration  in  case.  The  first  count  charged  Hie 
defendants,  as  common  carriers  between  DtiMinand  JCtMf^ 
pool,  with  the  loss  of  a  parcel  delivered  to  them  at  DiiMtn, 
by  the  plaintiff,  to  be  safely  carried  to  Liverpool,  lie 
second  count  charged  the  defendants  as  warehousemen. 
The  third  count  was  in  trover.  Plea,  not  guilty,  and  issue 
thereon.  At  the  trial,  before  Hullock,  B.,  at  the  Lenl 
assizes  for  Lancashire,  1826,  the  short  case  was  this.  The 
plaintiff  was  a  lace  manufacturer  at  Liverpttol,  and  the 
defendants  were  the  proprietors  of  the  St.  George  steam 
packet,  residing  at  Dublin^  and  carrying  passengers  and 
parcels  from  thence  to  Liverpool  and  back.  The  plaintiffi 
being  at  Dublinj  in  the  course  of  a  journey  in  the  way  of 
his  business,  delivered  the  parcel  in  question,  containing  a 
quantity  of  lace,  to  the  servants  of  the  defendants  at  their 
warehouse,  to  be  forwarded  by  their  packet  to  lAverpool. 
The  parcel  never  reached  its  destination.  No  evidenee  was 
given  that  the  parcel  was  entered  at  the  custom  boose,  as 
goods  imported  from  Ireland,  which  it  was  contended  fer 
the  defendants  it  ought  to  have  been,  pursuant  to  the 
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statute  46  Geo.  3,  c.  87,  s,  I.  The  learned  Judge  refleired 
tbat  pointy  and  the  plaintiff  obtained  a  nvntiet  fior  the 
value  of  the  lace^'with  leave  to  the  defendants  to  move 
to  enter  a  nonsuit. 

J.  Williams,  last  term,  obtained  a  rale  nisi  aocordiBgl]r« 
against  which 

Henderson  now  shewed  cause.    The  46  Geo.  3,  c.  87»  s. 
1,  by  the  provisions  of  which  it  was  contended  at  the  trial, 
that  the  goods  in  question  oi^t  to  have  been  entered  as 
goods  imported  from  Ireland,  has  been  superseded  by. the 
4  Geo.  4,  c.  72>  ss.  6«  7 ;  because  the  lords  of  the  treasurf 
had  exercised  the  powers  given  them  by  the  latter  statute 
previous  to  the  date  of  this  transaction,  and  had  made  the 
trade  between  the  Irish   and  English  ports,  a  coastkig 
trade  ;  which  is  proved  by»  The  Gazette,  dated  26th  Sep- 
tember, 1824.     It  follows,  therefore,  thatthe  only  things 
now  required  to  be  entered,  are  those  which  are  liable  to 
pay  a  duty ;  and  the  question  is,  whether  the  lace,  sent  by 
the  plaintiff  under  such  circumstances  from  Dublin  to 
Liverpool,  was  liable  to  pay  a  duty.    Now,  upon  the  evi- 
dence in  the  case,  it  must  bepresumed  that  the  lace  was 
of  the  plaintiff's  own  manufacture,  and  had  been  faj  him 
imported  into  Ireland ;  and  if  so,  it  was,  under  the  56  Qeo. 
3,  c.  83,  s.  3,  entitled  upon  its  reimportation  to  a  dxaw- 
back  equal  to  the  duty,  and  consequently  required  no 
entry.    But,  assuming  an  entry  to  have  been  necessary, 
still  the  contract  made  between    the    plaintiff  and  the 
defendants  was  not  void,  because  there  was  no  evidence 
of  any  fraudulent  intention,  or  of  any  collusion  to.  evade 
the  payment  of  any  duty  to  which  the  goods  might, be 
liable ;  Catlin  v.  Bell  (a).     It  was  urged  at  the  trial,  that 
the  plaintiff  ought  to  have  proved  •  the  entry  of  the.  goods-, 
(supposing  an  entry  to  have  been  necessary),  but  that  is  a 
mistaken  argument,  and  contrary  to  all  the  principles 

(a)  4  Camp.  1S3. 
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1826.         of  the  law  of  evidence ;  for  the  Court  will  not  presume 
SissoNs       that  the  plaintiff  has  acted  illegally,  but,  on  the  contrary, 
V-  in  the  absence  of  positive  proof  of  fraud,  they  will  presume 

that  he  has  conformed  to  the  law,  and  has  acted  bon& 
fide.  Williams  v.  The  East  India  Company  (a),  Pearce  v. 
Whale  (6).  Upon  the  whole,  therefore,  it  seems  clear  that 
this  objection  is  unfounded,  and  that  the  plaintiff  is  en- 
titled to  retain  his  verdict. 

J.  Williams,  in  support  of  the  rule.  The  contract  be- 
tween the  parties  in  this  case  was  clearly  illegal  and  void. 
It  was  contrary  to  the  spirit  and  policy  of  an  act  of  par- 
liament; it  had  a  tendency  to  defraud  the  revenue;  and 
it  cannot  be  enforced  in  a  court  of  law.  Law  v.  Tlod- 
son  (c)y  and  Ribbans  v.  Cricket t  (d),  are  authorities  in 
point.  It  is  admitted,  that  the  lace,  if  manufactured  in 
Ireland,  and  imported  from  th^ce  to  England,  would  have 
been  liable  to  pay  duty;  but  it  is  said,  that  it  must  be 
presumed  to  have  been  first  imported  into  Ireland,  and 
from  thence  re-imported  into  England,  in  which  case  it  is 
entitled  to  a  drawback  equivalent  to  the  duty.  But  there 
was  not  a  tittle  of  proof  upon  that  point,  and  it  is  by  far 
too  Violent  a  presumption  for  the  Court  to  draw.  IndecKl, 
the  presumption  was  rather  the  other  way ;  for  the  plain- 
tiff,  the  supposed  importer,  was  not  himself  a  passenger 
by  the  packet :  and  there  was  nothing  to  shew,  either  that 
duty  had  been  paid  on  the  one  hand,  or  a  drawback 
claimed  on  the  other.  [Bay ley,  J.  If  proof  upon  that 
subject  was  necessary,  did  not  the  onus  probandi  lie  on  the 
defendants  ?  They  are  the  persons  who  raise  the  objec- 
tion, therefore  they  are  the  persons  to  support  their  own 
objection,  by  shewing  that  a  duty  was  payable,  and  that 
it  was  not  paid.  Uolroyd,  J.  The  plaintiff  proved  a 
primal  facie  case  of  liability  in  the  defendants,  by  proving 
the  mere  delivery  of  the  goods  to  them  ;  then,  if  that  lia- 

(a)  3  East,  192.  (c)  11  East,  300. 

(6)  Ante,  vol.  vii.,  512  ;  5  B.  «c  C.  38.  {d)  1  Bos.  &  Pul.  264. 


Dixon. 
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bility  was  to  be  removed  by  shewing  the  agreement  to  be         ^®26. 
illegal,  surely  the  onus,  in  that  respect,  lay  on  the  de-       Sissons 
fendants].     It  is  submitted^  that  the  onus  lay  upon  the  *• 

plaintiff;  he  was  to  make  out  his  own  case  :  and  without 
shewing  that  the  transaction  was  within  the  law,  he  made 
out  no  case  at  all. 

Bayley,  J. — I  am  clearly  of  opinion,  that  this  rule 
ought  to  be  discharged.  It  was  incumbent  on  the  defend- 
ants to  shew  that  the  transaction  was  illegal.  The  law 
always  presumes  that  a  party  has  acted  legally  and  bon& 
fide,  until  the  contrary  is  shewn.  It  was  extremely  easy 
for  the  defendants  in  this  case  to  have  proved  the  alleged 
violation  of  the  law  by  the  plttintiff,  if  the  facts  would 
have  borne  them  out;  and  as  no  evidence  was  adduced 
that  the  goods  were  not  duly  entered,  it  must  be  presumed 
that  they  were  so,  and  that  ground  of  defence  fails  alto- 
gether. Bennett  v.  Clough(a),  is  extremely  similar  to 
the  present  case.  There,  a  parcel  containing  bank-noteS| 
stamps,  and  a  letter,  was  sent,  *  by  a  carrier,  from  one 
stamp  distributor  to  another,  and  lost.  In  an  action 
against  the  carrier,  it  was  held,  that  the  fact  of  the  letter 
accompanying  the  stamps,  was  prim&  facie  evidence  that 
it  related  to  them,  so  as  to  bring  the  case  within  the  pro- 
viso of  the  42  Geo.  3,  c.  81,  s.  6;  which  enacts,  that  the 
prohibition  to  send  letters  otherwise  than  by  the  post,  shall 
not  extend  to  letters  sent  by  carriers  with  goods,  for  the 
purpose  of  being  delivered  with  the  goods  to  which  the 
letters  relate ;  and  that,  as  illegality  could  never  be  pre- 
sumed, and  the  defendant  did  not  prove  the  letter  not  to 
relate  to  the  stamps,  he  |ps  liable  for  the  value  of  the 
parcel.  The  proof  required  of  the  defendant  there,  was 
less  easy  of  production  than  in  the  present  case ;  that, 
therefore,  seems  to  me  a  stronger  case  than  this. 

HoLROYD,  J.,  concurred. 

Rule  discharged. 

(a)  1  B.ScA.  461. 
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The  Master^  Wardens,  Assistants,  and  Fellow- 

SHIP  of  the  Company  of  Tobacco-pipe  Makers,  of 

1826.  ^c  Cities  of  London  and  Westminster  and  Kin^- 

y^^m^f  ^Qm  q(  England,  and  Dominion  of  Wales  v.  John 

Wedneidau,  ..^ 

lAtkJtme,  WooDROFFE. 

Where  a  X  HIS  was  an  action  of  debt  brought  by  the  plaintiffs  to 
b^admitted  recover  from  the  defendant  a  certain  fine  of  6/.  1 3i.  4d., 

a  member  of  a  and  certain  penalties  alleeced  to  have  been  incurred  under 
corporate 

Company,  and  the  bye  laws  of  the  company  of  Tobacco-pipe  Makers. 

has  acted  as  jhe  declaration  set  forth  the  charter  of  Charks  2,  to  the 
such,  It  u  not  ' 

competent  to  company,  hereinafter  stated,  and  their  acceptance  of  that 
tilm  for*in-'^'  charter,  by  which  they  were  empowered  to  make  bye 
fringiDg  the  laws ;  and  also  certain  bye  laws  under  which  the  fine  and 
dispute  Uie  penalties  have  become  due,  as  they  allege ;  and  the  plain- 
acceptance  of  tiffs  claimed,  in  the  first  count,  the  sum  of  21.  }6s.,  being 

the  charter  by        .  '         "© 

a  majority  of    twice  the  adibunt  of  fourteen  quarterly  payments  due  under 

^tended  tT  *^  ^^^  ^^^  ^y®  ^^^ '  ^^  ^^^  subsequent  counts  up  to  the 
incorporate.  25th  count  inclusive,  the  sum  of  2s.  in  each  count, 
oftheTobacco-  anxounting  in  the  whole  to  the  sum  of  2/.  8s.,  for  non- 
pipe  Makers'  attendance  in  pursuance  of  the  5^h  bye  law ;  and  in  the 
jLonJon,  pro-  last'count,  the  sum  of  6/.  I3s  4d.  under  the  10th  bye 
fesses  to  ope-    i^^    j^  consequence  of  the  defendant's  refusal  to  accept 

rate  upon  all  '  ^  '^ 

the  tobacco-  the  office  of  warden.     Plea,  nil  debet,  and  issue  thereon. 

SrouSom"  At  the  trial,  before  Abbott,  C.  J.,  at  the  London  adjourned 

the  kingdom:  Sittings  after  Hilary  term,  1825,  a  verdict  was  taken  for 

that  assuming  ^^  plaintiffs,  for  the  above  mentioned  fine  and  penalties, 

the  charter  subject  to  the  opinion  of  the  Court  upon  the  following 

law  have  so       case. 

extensive  an  ' 

operation,  it  was  competent  to  bind  such  tobacco-pipe  makers  as  were  admitted  membeis 

of  the  Company,  and  had  acted  under  the  charter ;  and  second,  that  the  charter^  in  fixing 

the  place  of  meeting  for  the  Company  within  the  city  of  London^  or  within  three  miles 

thereof,  established  such  local  limits  as  are  requisite  in  such  a  charter. 

Bye  laws  for  compelling,  by  means  of  pecuniary  penalties,  the  attendance  of  members 
of  a  corporation,  at  corporate  meetings,  and  the  acceptance  of  corporate  offices,  are 
reasonable,  and  may  be  enforced  by  action  at  law. 

But  a  bye  law,  imposing  a  tax  on  the  members  of  a  corporation  by  the  name  of 
QUBrt^rage  money,  cannot  be  supported,  unless  it  is  shewn  that  the  necessities  of  the 
Company  require  such  contribuUons,  and  that  the  latter  are  commensurate  with  the 
romief. 
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By  ohaiter  or  letters  patent  of  16th  Charles  2,  that         1836. 
king  did  among  other  things,  will,   ordain,  constitute,  tobacco-pipb 
grant,  and  declare,  that  his  subjects,    the  tobacco-pipe      Maxbks' 
makers,  [within  hi^  cities  of  London  and  Westminster,' ^nd  «. 

his  kingdom  of  England,  and  dominion  of  Wales,  and  WooDaoffi- 
every  of  their  apprentices  whatsoerer,  when  they  should 
have  served  as  apprentices  in  and  nnto  the  said  art, 
mystery,  or  trade,  by  the  space  of  seven  years,  at  the 
least,  and  all  and  every  other  person  and  persons  who  had 
served  as  apprentices  to  the  said  trade,  or  had  used  the 
said  trade,  by  the  space  of  seven  years,  and  all  others 
which  thereafter  from  time  to  time  should  be  admitted 
$md  made  free  of  the  said  society,  in  such  manner  as 
thereafter  in  those  presents  was  declared  and  specified, 
should  be  from  thenceforth  for  ever  thereafter,  one  fellow- 
ship and  body  corporate  and  politic,  in  deed  and  in  name, 
by  the  name  of  the  Master,  Wardens,  Assistants,  and  Fel- 
lowship, of  the  company  of  Tobacco-pipe  M^J^ers,  in  his 
said  cities  of  London  and  Westminster,  and  his  kingdom  of 
England,  and  dominion  of  Wales,  and  them  by  the  said 
name  of  master,  &c.,  one  body  politic  and  corpoxBte, 
really  and  fully,  for  him,  his  heirs  and  successors,  he  did 
erect,  ordain,  make,  fbd  create,  by  those  presents ;  and 
that  by  the  same  name  they  should  have  perpetual  succes- 
sion ;  and  that  they  and  their  successors  by  the  said  name 
be,  and  should  be  for  ever,  persons  able  and  capable  in  law 
to  have,  take,  hold,  purchase,  receive,  possess,  and  enjoy^ 
as  well  any  manors,  lands,  tenements,  liberties,  franchises* 
rents,  reversions,  and  other  hereditaments,  in  fee,  or  for 
life,  lives,  or  years,  or  otherwise,  not  exceeding  the  yearly 
value  of  40/.  per  annum,  to  them  and  their  successors,  as 
also  goods,  chattels,  and  other  things  whatsoever,  and  the 
same  lands.  See.,  chattels,  and  other  the  premises,  and 
every  part  and  parcel  thereof,  to  demise,  grant,  let,  set, 
assign,  and  dispose  at  their  will  and  pleasure,  and  to  make^ 
seal,  and  accomplish,  all  deeds,  evidences,  and  writings, 
of,  for,  and  concerning  the  same,  or  any  part  or  parcel 
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thereof;    and   that  by  the  same  name  they  should  and 
might  be  persons  able  and  capable  in  law  to  plead  and  be' 
impleaded,  to  answer  and   be  answered,  defend  and  be 
defended,  in  any  of  his  courts  and  other  places  whatsoevery 
and  before  any  judges,  justices,  or  other  person  or  perlBcma 
whatsoever,  in   all  and  all  manner  of  suits,  complaints, 
pleas,  causes,  matters  and  demands  whatsoever,  of  what 
nature,  kind,  or  form,  soever,  as  other  his  liege  people  of 
that  his  kingdom  of  England,  &c.    And  that  they  should 
and  might  have  for  ever  a  common  seal,  for  them  and  their 
successors,   to  serve  for  the  ensealing,   doing,  and  con- 
firming of  all  and  singular  their  causes,  affairs,  matters 
and  business  touching  or  concerning  the  said  society,  and 
that  it  should  and  might  be  lawful  to  and  for  them  and 
their  successors,  the  same  seal  at  their  will  and  pleasure 
from  time  to  time  to  break,  deface,  alter,  and  make  new,  as 
to  them  should  seem  most  meet  and  convenient.     And  the 
said  king  di(|  further  will,  and  for  him,  his  heirs,  aod  suc- 
cessors, did  grant  and  ordain  by  those  presents,  that  from 
thenceforth  fot  ever  there  be,  and  should  be,  one  master, 
four  wardens,  and  fifteen  or  more  assistants  of  the  said 
society,  to  be  constituted  and  chosen  in  such  manner  and 
form  as  thereafter  in  those  preseifts  was  expressed  and 
specified.     (Then  followed  the   appointment  of  the  first 
master,  by  name,  for  one  year ;    of  the  first  four  wardens, 
by  name,  also  for  one  year ;  and  of  the  first  fifteen  assist- 
ants, by  name,  for  life).     And  further  the  said  king,  for 
him,  his  heirs,  and  successors,  did  thereby  ordain,   that 
from  and  after  such  time  as  the  said  (first  master)  should 
have  served  in  the  said  office  of  master  of  the  said  society 
during  the  time  before  limited,  then,  the  wardens  and 
assistants  of  the  said  society  for  the  time  being,  or  the 
greater  part  of  them,  for  that  intent  or  purpose  being  as- 
sembled, at  or  in  a  meet  house  or  hall,  to  be  by  them  for 
their  use  purchased  or  provided,  within  his  said  city  of 
London,  or  three  miles  of  the  same,  should  within  conve- 
nient time  nominate,  elect,  and  chuse  a  fit  and  suflicient 
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person,  who  hath  formerly  been  one  of  the  wardens  of  the        ^^^^* 
said  society,  to  be  master  of  the  said  society,  and  so  the  Tobacco-pipe 
master  for  ever  thereafter   to  be  annually  elected  and      Makers' 
chosen  to  the  said  office  of  master  upon  the  25th  March,  v. 

and  so  from  thence  to  continue  for  one  whole  year  then  Woodroffe. 
next  following,  and  until  isome  other  should  be  elected 
thereto.  And  further  the  said  king  did  will  and  grant 
that  the  said  master,  wardens,  and  assistants,  or  the 
greater  part  of  them,  from  and  after  the  25th  March, 
A.  D.,  1664,  should  and  might,  yearly  and  every  year,  on 
the  25th  March,  if  it  be  not  Sunday,  or  if  Sunday,  then 
the  next  day  after,  at  the  hall  or  place  of  meeting  and 
assembly,  nominate,  elect,  and  chuse,  out  of  the  said 
assistants,  four  that  should  be  wardens  of  the  said  society, 
which  said  wardens  should  be  and  continue  wardens  of  the 
said  society  until  the  end  and  term  of  one  whole  year  then 
next  ensuing;  and  from  thence  until  some  other  meet 
persons  should  be  elected  and  chosen  into  t^e  said  office 
of  wardens  as  aforesaid,  &c*  And  further,  the  said  king 
did  by  those  presents,  for  himself,  his  heirs  and  successors, 
ordain  and  appoint,  that  if  any  of  the  said  assistants 
should  die,  or  be  removed  from  his  or  their  office  or  place 
of  assistants  for  some  itasonable  cause ;  that  then,  and  so 
often,  it  should  be  lawful  to  and  for  the  said  master, 
wardens,  and  assistants,  or  the  greater  number  of  them,  to 
chuse  and  make  one,  or  more,  other  meet  person  or 
persons  of  the  said  society,  to  be  assistant  or  assistants 
of  the  said  society,  &c.  And  further,  the  said  king 
willed,  and  by  those  presents  for  him,  his  heirs,  and 
successors,  did  grant  to  the  said  master,  wardens,  as- 
sistants, and  society,  and  their  successors,  that  it  should 
and  might  be  lawful  to  and  for  the  said  master,  wardens, 
and  assistants  for  the  time  being,  or  the  greater  part  of 
them,  from  time  to  time,  to  set,  or  impose,  a  reasonable 
fine,  mulct,  and  sum  of  money,  not  exceeding  the  sum  of 
10/.,  upon  all  and  every  such  person  and  persons  as  shall 
be  at  any  time  thereafter  elected  or  chosen  to  the  said 
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1826.        Mireml  offices  or  places  of  master,  vvmitlen,  and  awistanta* 

^  '^-'^'       or  any  of  them»  as  aforesaid^  and  shall  reAise  to  cmdersD 
Tobacco-pipe 

Makers'      uid  accept  the  same ;  and  the  same  fine,  mulct,  or  sums. 

Company  f^pj^  ^jjjj^  ^  ^^^^  so  to  be  imposed,  to  levy,  perceive,  and 
WooDEoFTE.  trii^e,  by  way  of  distress  and  distresses  of  the  goods  and 
chattels  of  the  person  axkl  persons  so  refusing,  as  aforesaid, 
•r  otherwise,  by  any  other  lawful  ways ;  and  the  same  to 
lecetve  and  keep  to  the  use  of  the  said  master,  wardens, 
sdsistants,  and  society,  and  their  successors.  And  the 
said  king»  of  his  further  grace  willed,  and  by  those  pre- 
s«ts,  Sor  him,  his  heirs,  and  successors,  did  grant  to  dw 
said  master,  wardeos^  and  society,  and  their  succeasdl, 
br  ever,  that  it  should  and  might  be  lawful  to  and  for  the 
said  master,  wardens,  and  assistants,  and  their  sooeessoia, 
or  the  greater  number  of  them,  when  and  so  often  hs  it 
shall  seem.needful  and  expedient,  to  assemble,  convocate, 
and  congregate  themselves  together,  at  or  in  their  hall  or 
place  therepbefore  mentioned,  and  there,  from  time  to 
time,  and  at  all  times  convenient  thereafter,  to  treat  and 
consult  of,  determine,  constitute,  ordain,  and  make,  ainy 
constitutions,  statutes,  laws,  ordinances,  articles,  and  or- 
ders whatsoever,  which  to  them,  or  the  greater  number  of 
tl^m,  should  seem  reasonable,  profitable,  or  requisite  for, 
touching,  or  concerning  the  good  estate,  rule,  and  govern- 
ment of  the  said  master,  wardens,  assistants,  and  society, 
and  every  member  thereof,  and  in  what  order,  or  maaner, 
the  said  master,  wardens,  assistants,  and  society,  and  all 
and  every  other  person  or  persons,  using  or  exercising  the 
art  or  mystery  of  making  tobacco-pipes,  within  the  said 
cities  of  London  and  Westminster,  of  the  said  king,  and 
any  other  parts  or  places  within  that  his  realm  of  Et^land, 
or  dominion  of  Wales,  should  demean  and  behave  them- 
selves, as  well  in  all  and  singular  matters,  causes,  and 
things,  touching  or  concerning  the  said  art  or  mystery  of 
making,  burning,  or  baking  of  tobacco-pipes,  or  any 
thing  thereunto  appertaining,  as  also  in  their  sevcnl 
offices,  functions,  mysteries,  and  businesses,  touching  or 
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concerning  the  said  society,  as  aforesaid,  and  all  and  sin-  1826. 
gular  such  pains,  penalties,  and  punishments,  by  fines  -  ^'*^''•■^ 
and  amerciaments,  or  by  any  of  them,  against  or  upon  any  Makers' 
offender  or  offenders,  which  should  transgress,  break,  or  Compakt 
violate  the  said  constitutions,  laws,  statutes,  articles,  or  Woodroffe. 
ordinances,  to  be  made,  ordained,  and  established,  or  any 
of  them,  to  provide,  impose  and  limit,  and  the  same,  and 
every  parcel,  to  ask,  levy,  take,  and  receive,  by  way  of 
distress,  or  otherwise,  by  any  lawful  ways  or  means,  of  or 
against  the  offender  or  offenders,  his  or  their  goods  and 
chattels,  or  any  of  them,  as  the  same  should  require, 
as  to  the  master,  wardens,  and  assistants  of  the  said  soci- 
ety, or  the  greater  part  of  them,  for  the  time  being,  should 
seem  convenient  and  expedient:  all  which  laws,  ordi- 
nances, constitutions,  orders,  and  articles,  so  to  be  made, 
ordained,  and  established,  and  every  of  them,  the  said 
king  willed,  and  by  those  presents,  for  him  his  heirs,  and 
successors,  did  grant  and  command  to  be  from  time  to 
time,  and  at  all  times,  observed,  obeyed,  and  performed  in 
all  things,  as  the  same  ought  to  be,  under  the  reasonable 
pains,  penalties,  forfeitures,  and  punishments  in  the  same 
to  be  imposed,  provided,  inflicted,  and  limited ;  so  as  the 
same  laws,  statutes,  articles  and  ordinances,  pains,  penal- 
ties, forfeitures,  fines  and  amerciaments,  or  'any  of  them, 
should  not  be  repugnant  or  contrary  to  the  laws  and  sta- 
tutes of  that  his  realm  of  England,  or  prejudicial  to  the 
customs  of  that  his  city  of  London. 

On  the  trial  of  the  cause,  it  was  objected  for  the  de- 
fendant, that  evidence  ought  to  be  given,  that  the  charter 
had  been  accepted  by  a  majority  of  those  whom  it  in- 
tended to  incorporate.  Whereupon,  it  having  been  proved 
that  the  defendant  had  been  admitted  a  member  of  the 
company,  and  had  acted  as  such,  and  that  quarterage  and 
other  dues  had  been  received  from  tobacco-pipe  makers  in 
different  parts  of  England,  ever  since  the  granting  of  the 
charter ;  the  Lord  Chief  Justice  stated,  that  it  was  not  for 
the  defendant  to  dispute  the  acceptance  of  the  charter ; 

VOL,    VIII.  2   N 
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1826.        and  his  Lordship  left  it  to  the  jary  upon  this  eyidence 
Tobacco-pipe  ^one,  as  to  the  point  of  acceptance,  that  it  was  complete 
Makers'      ^nd  conclusive  evidence  as  against  the  defendant,  that  the 
y,  charter  had  been  accepted,  and  the  jury  accordingly  found 

WooDROFFE.  ^g  fj^i  ^  ^  g^j  j^  jg^  therefore,  and  under  these  cir- 
cumstances, and  for  this  reason  alone,  stated  as  a  fact  in 
this  special  cose  as  against  the  defendant,  that  the 
tobacco-pipe  makers  of  the  cities  of  London  and  WestnUn^ 
iter,  and  kingdom  of  England,  and  dominion  of  Wales, 
accepted  the  said  charter,  and  have  ever  since  acted  there* 
under,  and  duly  paid  into  his  Majesty's  Exchequer  the 
yearly  rent  or  sum  of  four  nobles  (1/.  6s.  8d.),  stipulated 
by  the  said  charter  to  be  annually  paid  by  them  into  the 
said  Exchequer. 

On  the  30th  August,  1820,  at  a  meeting  of  the  master, 
wardens,  and  assistants  of  the  said  company,  duly  assem- 
bled for  that  purpose  at  the  Guildhall  of  the  city  of  Lon- 
don, the  following  bye  laws  were  duly  ordered,  ordained, 
established  and  declared ;  which  bye  laws  the  defendant 
took  an  active  part  with  the  committee  of  the  said  com- 
pany in  forming  and  passing,  and  signed  the  same  as  one 
of  the  assistants  of  the  said  company,  together  with  a  pe- 
tition to  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
the  court  of  King's  Bench,  and  the  Lord  Chief  Justice  of 
the  court  of  Common  Pleas,  to  examine,  approve,  and 
sign  the  same. 

(The  petition,  and  the  bye  laws,  forty-five  in  number, 
and  signed  and  approved,  pursuant  to  st.  19,  Hem,  7, 
c.  7,  by  the  Lord  Chancellor  and  the  two  Chief  Jus- 
tices, were  here  set  out  at  length :  but  as  the  decision 
of  the  case  applied  only  to  the  three  bye-laws  declared 
upon,  namely,  the  fifth,  the  tenth,  and  the  fifteenth,  it  will 
be  sufficient  here  to  set  out  those  only). 

lifth.  Also,  it  is  ordered,  ordained,  established,  and 
declared,  that  the  master,  wardens,  and  assistants  of  the 
said  company  shall  likewise,  upon  notice  or  warning  to 
him  or  them  given,  or  left  at  his  or  their  usual  place  or 
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places  of  abode,  personally  appear  at  all  other  courts  to        ^^^o* 
be  holden  for  the  said  company,  at  such  place  of  meeting  Xobacco-pips 
to  be  appointed  as  aforesaid^  unless  he  or  they  be  hindered      Makers' 
by  sickness,  being  in  prison,  or  beyond  the  seas»  or  by  the  p. 

King's  service,  or  have  some  other  reasonable  cause,  to  be  Woodeoffe. 
allowed  by  the  master,  wardens,  and  assistants  for  the 
time  being,  or  the  greater  part  of  them;  upon  pain  of 
forfeiting  for  every  default  the  sum  of  28. ;  and  if  he  shall 
not  appear  at  the  hour,  to  be  appointed  by  the  master  and 
wardens  for  that  purpose,  to  pay  the  sum  of  6d.  for  every 
default;  or  if  he  shall  leave  the  court  without  license  of 
the  master,  to  pay  the  sum  of  6d.  for  any  time  he  shall  so 
offend :  the  said  several  sums  to  be  paid  to  the  said  com- 
pany, for  the  use  thereof. 

Tenth.  Also,  it  is  ordered,  ordained,  established,  and 
declared,  that  if  any  person  who  shall  be  chosen  master  of 
the  said  company,  and  liable  by  the  charter  thereof  to 
serve  the  said  office,  shall  refuse  to  undergo  or  accept  the 
same,  or  to  take  the  oath  of  office  appointed  by  these 
ordinances  for  him  to  take,  such  last-mentioned  person, 
for  every  such  refusal  to  undergo  or  accept  the  said  office, 
or  to  be  sworn  in  form  aforesaid,  shall  forfeit  and  pay  to 
the  said  company,  for  the  use  thereof,  the  sum  of  10/, ; 
and  that  if  any  person  who  shall  be  chosen  to  be  a  warden 
of  the  said  company,  shall  refuse  to  undergo  or  accept  the 
said  office  of  warden,  or  to  take  the  oath  appointed  to  be 
administered  unto  him  in  that  behalf,  every  person  so 
refusing  to  undergo  or  accept  the  same  office  of  warden, 
or  to  take  the  oath  aforesaid,  shall  forfeit  and  pay  to  the 
said  company,  for  the  use  thereof,  the  sum  of  6/.  13«.  4d. ; 
and  that  if  any  person  who  shall  be  chosen  to  be  one  of  the 
assistants  of  the  said  company,  shall  refuse  to  undergo  or 
accept  the  said  office  of  assistant,  or  to  take  the  oath  ap- 
pointed to  be  administered  unto  him  in  that  behalf,  every 
person  so  refusing  to  undergo  or  accept  the  said  office  of 
assistant,  or  to  be  sworn  in  form  aforesaid,  shall  forfeit  and 
pay  to  the  said  company,  for  the  use  thereof,  the  sum  of 
5/.  65.  8J.  sterling.  2  n  2 
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Fifteenth.  Also,  it  is  further  ordered,  ordained^  estab- 
ToBAcco-piPE  Wished,  and  declared,  that,  as  well  every  freeman  and 
Makers'  brother  of  the  said  company,  within  the  cities  of  hondon 
and  Westminster,  and  any  other  parts  or  places  within  the 
kingdom  of  England,  aftd  dominion  of  Wales,  as  limited 
by  the  said  charter,  either  using  or  not  using  the  said  art, 
mystery,  or  trade  of  making  tobacco-pipes,  shall  pay 
yearly,  by  the  name  of  quarterage-money,  to  the  master 
and  wardens  of  the  said  company  for  the  time  being,  to 
the  use  of  the  said  corporation,  the  sum  of  85.  yearly, 
which  shall  be  paid  quarterly,  by  equal  portions;  and 
every  journeyman,  or  joumeywoman,  of  the  said  com- 
pany, who  shall  be  kept  or  set  on  work  by  or  with  any 
member  or  members  thereof,  shall  pay  4^.  yearly,  at 
the  four  quarterly  days  aforesaid,  by  equal  portions,  to 
the  said  company,  for  the  use  thereof:  and  the  same 
quarterages  shall  be  paid  at  the  said  quarterly  assemblies 
in  the  place  of  meeting  aforesaid,  upon  pain  that  every 
person  refusing  or  neglecting  to  pay  his  or  her  quarterage 
at  the  said  quarterly  courts,  or  to  the  renter  warden, 
within  the  space  often  days  after  any  of  the  said  quarterly 
meetings,  according  to  the  rates  aforesaid,  shall  forfeit  and 
pay  twice  so  much  as  shall  be  at  any  time  in  arrear  and 
not  paid,  to  the  master  and  wardens  for  the  time  being,  or 
some  of  them. 

The  defendant  is  a  tobacco-pipe  maker,  carrying  on 
business  in  Old  Street,  and  at  Vinegar  Yard,  Belton 
Street,  Dloomsbury,  both  in  the  county  of  Middlesex. 
On  the  7th  January,  1812,  at  a  court  of  the  company, 
duly  holden,  the  defendant  was  admitted  and  sworn  into 
the  freedom  of  the  said  company  ;  since  which  he  has  fre- 
quently attended  the  meetings  of  the  said  company,  held 
under  the  said  charter  and  bye  laws.  At  a  court  of  the 
said  company,  duly  holden,  on  the  25th  March,  1813,  .the 
defendant  was  duly  chosen  steward  of  the  said  company, 
and  served  that  office ;  and  at  another  court  of  the  said 
company,  duly  holden,  on  the   25th  March,  181 4,  the 


Makers' 
Company 

V. 
WOODBOFFE. 


TRINITY    TERM,    SEVENTH    GEO.    IV.  639 

defendant  was  duly  elected  one  of  the  assistants  of  the        ^^^^^ 

said  company ;  and  at  the  next  court  of  the  said  company,  Tobacco-pipe 

duly  holden,  on  the  3d  May^  1814,  the  oath  required  to  be 

taken  by  assistants  was  taken  by  him,  and  he  was  duly 

sworn  in  as  such,  and  paid  the  freeman's  quarterly  money, 

then  due  from  him,  and  the  usual  fees  on  swearing  in  a 

member  one  of  the  assistants  of  the  said  company.      On 

the  10th  January f  1816,  the  defendant  sat  and  acted  as 

one  of  the  assistants,  and  continued  to  sit  and  act  as  an 

assistant  from  that  time,  until  March,  1823,  and  at  many 

subsequent  courts,  and  during  those  periods  took  a  great 

interest  in  the  affairs  of  the  company.    At  a  general  court 

of  the  said  company,  duly  holden,  on  the  25th  March, 

1823,  at  which  the  defendant  was  present,  he  was  duly 

chosen  warden  of  the  said  company,  of  which  he  had 

notice,  but  refused  and  neglected  to  take  upon  himself  the 

said  office.     Prior  to  the  year  1820,  the  defendant  had 

frequently  paid  the  quarterage  money  mentioned  in  the  15th 

bye  law ;  but  from  Michaelmas  1820,  to  Christmas  1823, 

the  defendant,  being  all  that  time  a  freeman,  and  one  of 

the  assistants  of  the  said  company,  has  neglected  to  pay 

the  quarterage,  the  same  having  been  duly  demanded  of 

him.  The  several  courts  stated  in  the  second  and  subsequent 

counts  of  the  declaration,  were  duly  holden,  at  which 

the  defendant  was  summoned  to  attend,  but  neglected  to 

do  so. 


F.  Pollock,  for  the  plaintiffs.  Three  objections  will  be 
taken  to  the  right  of  the  plaintiffs  to  recover  in  this  case. 
First,  that  the  charter  is  void,  as  being  a  grant  of  more 
than  the  crown  has  power  to  grant.  Second,  that  the 
whole  code  of  bye  laws  is  illegal  and  void.  Third,  that  the 
three  particular  bye  laws  upon  which  the  action  is  founded, 
namely,  the  fifth,  tenth,  and  fifteenth,  are  illegal  and  void. 
First,  the  charter  is  not  void,  for  the  powers  granted  by  it 
are  within  the  prerogative  of  the  crown  to  grant.  The  ex- 
tent of  those  powers  is  certainly  considerable,  and  if  they 
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1886.        i^ere  of  an  exclusive  nature,  that  is,  if  they  operated  to 
Tobacco-pips  i^^urrow  or  restrain  the  exercise  of  the  particular  trade»  a 
Makers'       grant  of  them  might  be  argued  to  be  void ;  but  their  effect 
V.  is  directly  the  contrary,  namely,  to  include  all  persons  exer- 

WooDROFFK.  ^jgjng  ijj^  trade,  and  to  promote  the  interests  and  the 
extension  of  the  trade  at  large.  Such  a  charter  is  not 
without  an  authority  to  support  it.  In  The  Butchers  Camr 
pany  v.  Morey  (a),  it  was  held,  that  a  power  granted  by 
charter,  to  a  company  exercising  a  particular  trade,  in  a 
certain  place,  to  make  bye  laws  for  the  government  of  aU 
persons  exercising  that  trade  in  that  place,  enabled  them  ti> 
make  bye  laws  binding  on  persons  so  exercising  the  trade, 
who  were  not  members  of  the  company ^  as  well  as  those 
who  were,  which  is  going  further  than  the  charter  in  the 
present  case  goes,  which  is  confined  expressly  to  those  who 
are  members  of  the  company.  The  extension  of  the  com- 
pany's power  over  the  cities  of  London  and  Westminster » 
the  kingdom  of  England  and  the  dominion  of  Wales^  is  no 
objection  to  the  validity  of  the  charter,  for  such  an  exten- 
sion viras  necessary  for  the  accomphshment  of  the  objects 
which  the  charter  had  in  view,  namely,  to  prevent  the  im- 
portation of  foreign  tobacco  pipes,  to  promote  the  expor- 
tation of  English  tobacco-pipe  clay,  and  to  provide  for  the 
preservation  of  timber,  by  burning  tobacco  pipes  with  coal 
instead  of  wood ;  all  which  are  in  pursuance  of  law,  and 
in  aid  of  trade.  It  was  urged  at  the  trial,  and  may,  per- 
haps, be  re-urged  to  day,  that  the  acceptance  of  the  charter 
by  the  whole  of  the  body  corporate  ought  to  have  been 
proved :  the  finding  of  the  case,  however,  is  a  sufficient 
answer  to  that  objection;  for  nothing  could  be  more 
correct  than  the  direction  of  the  Lord  Chief  Justice  on 
that  point  to  the  jury,  namely,  that  it  was  not  for  the  de- 
fendant, who  had  acted  under  the  charter,  to  dispute  its 
acceptance,  at  least  by  himself.  Second,  the  bye  laws  are 
not  illegal,  or  void,  as  a  code.  The  charter  being  valid, 
the  bye  laws  are  made  under  a  competent  authority ;  their 

(a)  1  H.  Bl.  370. 
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object,  as  a  code,  is  beneficial  to  the  public,  and  not  sub-  vj.^^'« 
versive  either  of  the  common  or  statute  law  of  the  land :  Tobacco-pipe 
consequently,  even  if  some  of  them  are  void  in  themselves, 
that  will  not  render  the  others  void,  or  vitiate  the  whole  as 
a  code.  Third,  the  three  particular  bye  laws  upon  which 
the  action  is  founded  are  clearly  good  in  themselves  ;  and 
if  either  of  them  is  good  per  se,  and  not  vitiated  by  the 
invalidity  of  any  of  the  others,  which  it  has  already  been 
submitted  it  cannot  be ;  then  the  action  is  maintainable. 
The  fifth,  which  provides  that  the  master,  &c.  shall,  upon 
summons,  attend  all  courts,  and  not  depart  without  license, 
upon  pain  of  a  fine,  is  a  mere  provision  for  the  internal 
regulation  of  the  society;  perfectly  legal  in  itself;  and 
clearly  binding  upon  the  defendant  as  a  member.  The 
tenth,  which  imposes  a  fine  upon  every  person  refusing  the 
office  of  master,  6cc.,  is  of  the  same  character,  and  admits 
of  the  same  vindication  as  the  fifth ;  for  though  the  word 
person  is  there  used,  that  cannot  mean  persons  not  members 
of  the  society,  because  by  the  terms  of  the  charter  the 
officers  must  be  chosen  out  of  the  members :  the  word  per- 
son, therefore,  must  be  read  member,  and  then  this  bye  law 
becomes  wholly  unobjectionable.  The  fifteenth,  which  im- 
poses upon  the  members  of  the  society,  and  their  journey- 
men, the  payment  of  a  quarterage,  is  good  for  the  reasons 
given  with  reference  to  the  fifth  and  tenth,  at  least  so  far  as 
regards  the  members  themselves.  Perhaps  in  extending 
that  payment  to  the  journeymen,  this  bye  law  may  go  too 
far ;  but  still,  as  one  bad  bye  law  in  a  code  will  not  vitiate 
one  that  is  good,  so,  upon  the  same  principle,  part  of  a  bye 
law  being  bad,  will  not  vitiate  another  part  which  is  good: 
and  as  this  action  is  brought  against  a  member,  it  is 
founded  upon  the  part  of  the  bye  law  which  is  good,  and 
therefore  the  objection  in  that  respect  fails.  Besides,  this 
bye  law  speaks  of  journeymen  of  the  said  company,  and 
they,  looking  to  the  scope  of  the  charter,  must  themselves 
be  regarded  as  members. 


George,  contr^.     This  action  is  not  maintainable.    The 
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1826.        objections  to  it  have  been  correctly  stated  to  the  Court ;  and 

Tobacco-pipe  ^^Y  ^^^  ^  ^^^  ^  ^^^  plaintiffs'  right  to  sue.     Firsts  the 

charter  is  void,  for  the  crown  cannot  create  a  corporation 
armed  with  powers  in  restraint,  or  even  in  regulation  of  any 
common  trade  or  calling,  extending,  as  the  powersof  this  cor- 
poration do,  through  the  whole  realm  of  England  and  Wales. 
The  existence  of  such  a  body  is  anomalous,  and  at  variance 
with  any  correct  idea  of  a  corporation,  which  supposes  a 
body  existing  in,  and  confined  in  its  powers  to,  a  particular 
place,  and  which  must  not  extend  over  the  kingdom  at  large 
The  only  reported  case  at  all  approaching  to  the  present^  is 
that  of  Hayes  v.  Harding  (a).  There  King  Charles  the  first 
had  by  letters  patent,  ordained  that  there  should  be  in 
England  and  Wales,  one  society  or  body  corporate  of  soap 
makers,  and  that  none,  not  free  of  that  society,  should  use 
that  trade,  on  pain  to  forfeit  all  the  soap  they  should  make. 
But  the  report  does  not  sh^  that  the  court  came  to  any 
decision  in  the  case :  and  if  it  had  established  such  letters 
patent  the  case  could  hardly  be  deemed  an  authority  now. 
There  are,  indeed,  instances  of  corporations,  such  as  the 
College  of  Physicians,  whose  powers,  in  some  respects, 
do  extend  all  over  England:  but  their  charters  have 
been  confirmed  by  act  of  parliament :  without  which, 
it  is  clear  that  they  would  have  been  void.  Besides,  the 
charter  of  the  College  of  Physicians,  does  not,  like  the 
charter  in  question,  relate  to  the  exercising  or  carrying  on 
of  a  common  handicraft  occupation  or  calling,  by  which  a 
man  is  to  gain  a  livelihood  by  the  labour  of  his  hands. 
And  even  supposing  that,  by  the  custom  of  a  particular 
place  from  time  immemorial,  which  is  of  higher  authority 
than  any  bye-law,  merely  founded  on  a  charter  issuing 
from  the  crown,  a  man  may  be  lawfully  prohibited  from 
exercising,  or  be  subjected  to  restraints,  and  exposed  to 
penalties  in  the  exercise  of  a  handicraft  trade,  mystery,  or 
manual  occupation  in  the  particular  place,  tobacco-pipe 
making  cannot  be  subjected  to  any  such  prohibition,  res- 
traints, or  penalties  in  any  place,  because  tobacco  and 

(a)  Hard.  53. 
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tobacco-pipes,  were  first  known  long  within  the  time  of        ^^^^- 
legal  memory.     If  such  a  charter  in  relation  to  tobacco-  Tobacco-pipb 
pipe  making  can  be  good,  so  would  a  charter  granted  at      Makers* 
the  present  time,  for  subjecting  to  regulations,  restraints  v. 

and  penalties  the  working  with  a  plough,  or  a  spade  or  a  WooDEonfE. 
scythe,  or  the  following  of  any  other  mode  of  earning  a  live- 
lihood by  daily  labour.  Again,  every  charter  must  by  law 
be  accepted  by  the  majority  of  persons  to  whom  it  is  directed. 
But  how  and  when  were  all  the  tobacco-pipe  makers  in  every 
part  of  England  and  Wales  to  meet  together  for  this  pur- 
pose ?  Such  a  meeting  was  not  only  necessarily  impractica- 
ble, but  the  object  for  which  it  would  have  had  to  assemble 
together,  would  have  been  such  as  could  only  be  lawfully 
effected  by  an  act  of  parliament;  namely,  to  prescribe,  in 
one  form  or  another,  rules  of  conduct  to  be  observed  by  a 
whole  class  of  the  king's  subjects  throughout  the  king- 
dom ;  which  is  in  effect  to  make  a  law  on  a  particular 
subject  for  the  whole  kingdom.  Nor  would  it  be  a  suffi- 
cient answer,  to  say  that  the  laws  would  only  be  bye 
laws.  No  charter,  granted  by  the  crovm,  can  autho- 
rise the  making  of  bye  laws  extending  all  over  Eng- 
land ;  for  a  bye  law,  in  its  nature,  nay  even  by  its  very 
name,  means  a  law  limited  to  a  particular  district.  Jacob, 
in  his  Law  Dictionary,  derives  the  word  bye^laws  from 
two  Saxon  words.  By,  pagus,  civitas,  and  Lagen,  which  he 
translates,  laws  of  cities ;  and  he  refers  to  Spelman  v.  Bella* 
gineSf  as  his  authority :  and  all  the  writers  uponthe  subject 
agree  in  describing  a  corporation  as  limited  in  all  respects 
to  a  particular  district:  10  Rep.  32,6;  1  Rol.  Abr.  612, 
Corporations,  (D).  1,  2;  Sir  T.Jones,  168.  "In  Scot- 
land," says  Jacob  (a),  *'  those  laws  are  called  laws  of 
birlaw,  or  burlaw  (  or  perhaps  burgh  law,  synonimous  with 
the  English  6orot/gA-law),  which  are  made  by  neighbours 
elected  by  common  consent  in  the  birlaw-courts,  wherein 
knowledge  is  taken  of  complaints  betwixt  neighbour  and 
neighbour;  and  birlaws,  according  to  Skene,  are  leges 
rusticorum,  laws  made  by  husbandmen,  or  townships,  con- 

(a)  Law  Dictionary,  tit.  Bye  Lawt. 
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1826.        ceming  neighbourhood  amongst  them/'     And  he  ciief 

_,  ^^^'^^       Skene,  page  33.      The  grant  of  a  charter  by  the  ciown  is 
Tobacco-pipe  '  ^^  °  -^ 

Makers'      not  valid  at  all  except  as  an  exercise  of  the  royal  prerogm- 
^^v.^"^      tive;   and  that  has  always  been  held  to  be  very  limited, 

WooDROFFE.    where  the  public  right  of  trade  is  concerned,  and  certainly 
not  to  extend  to  cases  where  the  object  of  the  charter  is  to 
restrain  trade.     Cam.  Dig.  Prerogative.  Com.  Dig.  Trade 
(A,6),(D.  1),  (D.4);    2  Inst.  533;    8  Rep.  126;    12 
Rep.  12 ;  1  Rol.  Abr.,  Bye  Laws ;    and  yarious    other 
authorities  which  it  is  superfluous  to  enumerate,  as  they 
will  be  found  referred  to  in  some  or  other  of  those  already 
mentioned.     Second,  these  bye  laws  are  illegal  and  void, 
as  a  whole.    True  it  is,  that  in  a  code  of  bye  laws  some 
may  be  good,  though  others  are  bad ;    but  in  considering 
whether  the  code,  as  such,  is  good  or  bad,  the  object  of  it 
must  be  looked  at.     Now,  in  looking  through  these  bye 
laws,  it  is  apparent  that  the  main  object  in  view  was  that 
of  extracting  money  from  a  certain  class  of  the  King's  sub- 
jects resident  throughout  England,  on  idle,  friyolous  and 
false  pretences  ;  which  is  an  illegal  object ;    and  as  that 
appears  upon  the  face  of  the  majority  of  them,  it  must 
have  the  efi*ect  of  vitiating  the  whole.     A  very  cursory 
view  of  these  bye  laws  will  shew  how  extremely  uncon-* 
stitutional  and  unjust  most  of  them  are,  and  that  taking 
them  altogether  they  are    merely  extortionate  in   their 
design  and  operation.  The  third  extends  to  meetings  of 
the  society  held  within  20  miles  of  London,  whereas  the 
charter  limits  their  meetings  to  a  distance  of  three  miles 
from  London.    The  12th,  13th,  14th,  16th,  17th,  and  44th, 
impose  fines,  not  only  iipon  the  members  of  the  society,  but 
upon  any  other  persons  using  the  trade.    The  18th  imposes 
a  fine  upon  apprentices  neglecting  to  become  freemen.   The 

^  21st  and  22nd  extend  their  opemtion  to  foreigners.     The 

23rd  restricts  persons  using  the  trade  from  instructing 
others  who  are  not  freemen.  The  24th,  25th,  and  26th, 
interfere  with  private  arrangements  and  agreements  be- 
tween masters  and  their  apprentices.  The  32nd  empowers 
the  msuHer  and  wardens  to  search  the  premises  of  persons 
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using  the  trade.    The  34th  makes  it  obligatory  on  persons        i826. 
using  the  trade  to  become  members  of  the  society.    The  J^"^"^^^^ 

TOBACCO'PIPE 

36th  imposes  an  oath  upon  persons  not  members  of  the  Makebs' 
society.  The  39th  is  in  direct  contravention  of  the  law  of  Compawt. 
the  land  respecting  hawkers  and  pedlars.  The  41st  im-  Woodeoffe. 
poses  a  penalty  larger  than  any  limited  by  the  charter. 
The  42nd  is  in  direct  encouragement  of  the  offence  of 
maintenance.  The  43rdy  which  prohibits  any  other  fuel 
than  coal  to  be  used  in  the  trade,  is  a  law  impossible  to  be 
obeyed  in  many  parts  of  the  kingdom.  Others  might  be 
pointed  out  equally  objectionable,  and  the  result  of  a  more 
minute  examination  would  be,  that  a  majority  of  these  bye 
laws  are  clearly  illegal ;  some  as  being  in  direct  violation 
of  the  charter;  others,  as  being  opposed  to  the  settled 
law  of  the  land  ;  and  all  as  being  penned  in  a  spirit, 
and  possessing  an  operation,  inconsistent  with  the  pros- 
perity and  freedom  of  trade,  and  the  liberty  of  the  sub- 
ject. Third,  two  out  of  the  three  particular  bye  laws 
declared  upon,  are  illegal  and  void ;  namely,  the  10th 
and  the  15th  :  the  remaining  one,  the  6th,  taken  by  itself, 
could  not,  perhaps,  be  justly  impugned.  The  10th  im- 
poses a  penalty  upon  any  person  who  shall  refuse  to  accept 
the  office  of  master,  warden,  or  assistant  of  the  company, 
and  is  therefore  clearly  void ;  because,  though  by  the  char- 
ter the  master  must  be  chosen  out  of  the  wardens,  and  the 
wardens  out  of  the  assistants,  still  there  is  no  regulation  as 
to  the  election  of  assistants,  except  that  they  are  to  be 
members  of  the  society :  and  as  the  whole  trade  are  de- 
clared members,  the  society,  when  their  funds  are  low,  have 
only  to  elect,  seriatim,  60  or  100  persons  living  at  a  dis- 
tance of  200  or  300  miles  from  London,  and  who  they 
know,  for  that  reason,  must  and  will  refuse  the  office,  in 
order,  by  means  of  this  unrighteous  bye  law,  to  raise 
a  large  sum  of  money.    The  word  person  cannot  be  read 

member,  and  a  bye  law  that  any  person  elected  into  an 
office,  who  refuses,  shall  forfeit  10/.,  will  be  void:  for 
thereby  a  stranger  elected  shall  forfeit.    3  Lev.  294.   Com. 

Dig.  Bye  Law,  (C*  2).     This  latter  part  of  this  bye  law 
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therefore^  is  clearly  void ;  and  as  it  is  an  entire  bye  law, 
being  yoid  in  part,  it  is  void  in  toto.  Com.  Dig.  Bye 
Law,  (C.  7). 

The  Case  was  argued  at  the  Sittings  in  Banco  after 
Michaelmas  term,  1825,  when  the  Court  took  time  for  G<m- 
sideration.    Judgment  was  now  delivered  by 

Abbott,  C.  J. — ^The  charter  in  this  case  professes  to 
incorporate  the  tobacco-pipe  makers  within  the  cities  of 
London  and  Westminster,  the  kingdom  of  England,  and 
dominion  of  Wales ;  every  person  who  has  served  seven 
years  as  an  apprentice  to  the  trade  of  a  tobacco-pipe 
maker ;  and  all  other  persons  who  should  be  admitted  and 
made  free  of  the  company ;  and  after  naming  the  first 
master,  wardens  and  assistants,  provides  for  the  election 
of  future  masters,  who  are  to  be  annually  chosen  by  the 
wardens  and  assistants  for  the  time  being,  or  the  greater 
part  of  them,  for  that  intent  or  purpose  being  assembled  at 
or  in  a  meet  house  or  hall,  to  be  by  them  for  their  use  pur- 
chased or  provided  within  the  city  of  London,  or  three  miles 
of  the  same.  The  charter  also  gives  the  master,  wardens, 
and  assistants,  power  to  assemble  at,  or  in  their  hall,  or  place 
of  assembly,  and  there  make  bye  laws  fortberule  and  govern- 
ment of  their  society,  and  every  member  thereof,  and  of  all 
and  every  other  person  or  persons  using  or  exercising  the 
art  or  mystery  of  making  tobacco-pipes  within  the  cities 
of  London  and  Westminster,  or  any  other  parts  or  places 
within  the  realm  of  England  or  dominion  of  Wales. 

Two  objections  were  made  to  this  charter ;  first,  that  it 
professes  to  operate  upon  all  the  tobacco-pipe  makers 
throughout  the  kingdom,  which  it  was  contended  it  could 
not  do  without  the  sanction  of  an  act  of  parliament ;  and 
second,  that  in  order  to  give  validity  to  such  a  charter,  it 
ought  to  be  confined  in  its  operation  to  some  local  limit 
named  in  the  charter  itself.  As  to  the  first  objection, 
(without  professing  to  decide  whether  the  charter  operates 
upon  all  tobacco-pipe  makers  throughout  the  kingdom),  it 
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is  sufficient  for  the  purposes  of  the  present  case  to  say,        1826. 
that  the  charter  may  be,  and  is,  competent  to  bind  such  -,  ^^"^'' 
tobacco-pipe  makers  as  are  admitted  members  of  the  com-      Makers' 
pany,  and  have  acted  under  the  charter.    We  also  think        omp^wy 
the  answer  to  the  second  objection  is,  that  this  charter,  in   Woodropfe. 
fixing  the  place  of  meeting  for  the  company  within  the  city 
of  London,  or  within  three  miles  thereof,  establishes  such 
local  limits  as  are  requisite  in  such  a  charter. 

Our  next  consideration  is,  as  to  the  validity  of  the  bye 
laws  sought  to  be  enforced  in  the  present  case.  The 
objects  of  the  5th  and  10th  bye  laws  respectively  set  out 
in  the  casci  are,  first,  to  compel  the  due  attendance  of  mem- 
bers of  the  corporation  at  corporate  meetings ;  and  second, 
to  compel  the  acceptance  of  corporate  offices:  and  with, 
these  objects  in  view,  we  think  no  exception  can  be  taken 
to  these  bye  laws,  inasmuch  as  attendance  at  corporate  as- 
semblies, and  the  acceptance  of  corporate  offices,  are  duties 
that  every  member  owes  to  the  corporation  to  which  he 
belongs.  There  appears  to  us  to  be  no  objection  to  the 
manner  in  which  these  bye  laws  are  worded.  The  fifth 
appears  to  be  free  from  all  objection.  It  requires  the  at- 
tendance of  the  master,  wardens,  and  assistants,  at  corporate 
meetings,  at  the  peril  of  paying  the  fines  therein  mentioned. 
The  tenth  is  more  general.  It  is  by  that  ordained,  '^  that 
if  any  person  who  shall  be  chosen  to  be  a  warden  of  the 
said  company,  shall  refuse  to  undergo  or  accept  the  said 
office  of  warden,  or  to  take  the  oath  appointed  to  be 
administered  unto  him  in  that  behalf,  every  person  so 
refusing  to  undergo  or  accept  the  same  office  of  warden, 
or  to  take  the  oath  aforesaid,  shall  forfeit  and.  pay  to 
the  said  company  for  the  use  thereof,  the  sum  of 
6/.  135.  4e2.*'  It  was  urged,  in  the  argument  for 
the  defendant,  that  the  word  ''person,"  as  used  here, 
will  include  persons  who  are  not  liable  to  serve  the  office 
of  warden,  and  consequently  that  this  bye-law  is  void; 
and  for  this  The  Mayor  of  Oxford  v.  Wildgoose  (a),  was 
cited.    That  case^  however,  is  not  a  sufficient  authority 

(a>  3  Lev.  293. 
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1826.        on  the  present  occasion.    There  the  objection  does  not 
^  ^-^^'^'      appear  to  have  been  much  discussed  or  considered,  and 

xobacco~pipe 

Makers'      ^^  think  it  Cannot  be  supported.     In  that  case,  as  well  as 

CoMPAKv      i-jjig^  ^g  think  the  condition  of  liability  to  serve  the  office, 

WooDROFFE.   from  the  subject-matter,  and  necessary  implication  arising 

from  the  use  of  the  word  **  person/'  where  it  is  found, 

must  be  considered   as  confined  to  such  persons  as  are 

members  of  the  corporation. 

The  only  remaining  question  is,  as  to  the  demand  for 
quarterage,  claimed  to  be  due,  under  the  16th  bye-law; 
and  we  are  of  opinion,  that  the  amount  of  the  contribu- 
tions claimed  from  the  defendant  in  that  respect  does  not 
properly  constitute  the  subject  of  demand  in  this  actioo. 
Whether  the  company's  expenses  require  such  contribu^ 
tions  from  its  members,  is  a  matter  not  properly  befiiMre  us; 
but  considering  this  in  the  nature  of  a  tax  upon  the  com- 
pany,  we  think  it  cannot  be  supported.  We  are  aware 
that  in  the  Innholders*  case  (a),  where  the  bye-law  im- 
posed 28.  a  quarter,  to  be  applied  to  a  particular  purpose, 
for  the  benefit  of  the  company,  the  bye-law  was  held 
good,  because  the  purposes  for  which  the  payments  were 
applied,  were  commensurate  with  the  payments,  and 
mighty  on  that  account^  remove  all  objection  to  the  de- 
mand: whereas,  here  there  is  nothing  to  ground  the 
claim  in  that  respect,  or  to  establish  the  existence  of  the 
necessity  of  raising  such  a  contribution  for  the  purpose  of 
the  company.  The  company  may,  for  any  thing  that 
appears  to  the  contrary,  have  funds  derived  from  other 
sources  sufficient  for  all  corporate  purposes.  We  are  of 
opinion,  therefore,  that  the  verdict  should  stand  for  the 
plaintiffs  for  the  sum  of  21,  85.  Od.,  under  the  fifth  bye* 
law,  and  for][6/.;135.  4d.,  under^tbe  tenth  bye-law;  and 
that  so  much  of  the  verdict  as  respects  the  demand  for 
quarterage,  under  the  fifteenth  bye-law,  must  be  set  aside, 
and  a  verdict  entered  for  the  defendant  on  those  counts 
which,  sought  to  establish  that  claim. 

(a)  Cited  in  1  Burr.  237,  under  the  name  of  the  IrmhMen^  Campnty 
V.  G.  LcdhiUy  K.  B^  E.  T.,  30  Geo,  2. 


TRINITY    TERM,    SEVENTH    GEO.  IV-  549 

1S26. 

Denn,  on  the  demise  of  George  Wilfoed  Bulkley, 

V.  Anna  Wilford. 

Ejectment  to  recover  the  posseasion  of  a  mansion-     ^^e^ea te»- 

,  tator,  beiog 

house  and  land ;  and  also  a  coach-house  and  stables,  situ-  seised  Id  fee 
ate  in  the  parish  of  St.  LukeX  Chelsea,  in  the  county  of  ^^^^^  ^^ 
Middlesex.     At  the  trial  before  Abbott,  C.  J.,  at  the  Mid^  parish  of  C, 
dlesex  sittings  after  last  Michaelmas  term,  the  case  appeared  ^il^^^V 
to  be  this : — ^The  lessor  of  the  plaintiff  claimed  the  property  remainderpur- 
in  question  as  heir  at  law  of  the  late  General  TFt^or^;,  whose  ferent  times, 

widow  the  defendant  was.     On  the  20th  December,  1822,  Revised  the 

'  whole  [con- 
General  Wilford  died,  seised  in  fee  of  eighteen  acres  of  sbting  of 

land,  nineteen  messuages,  one  stable  and  one  coach-house,  ]!J^^^^^^ 
situate  in  the  parish  of  St.  Luke's,  Chelsea.    His  title  to  eighteen  acres 
the  property  was  acquired  at  different  periods  between  the  wife  in  fee^  ^ 
years  1790    and   1822,      The  mansion-house  and  land,  f°^^^®T*^ 
which  was  the  subject  of  this  ejectment,  he  had  inherited  <<  of  twelve 
from  his  father,  Edward  Wilford,  Esq.  who  died  in  1790.  t"!JS^!^ens 
The  coach-house  and  stables,  which  were  also  the  subject  twenty  acres 
of  this  ejectment,  were  built  by  him  on  land  which  he  had  acrwofrnw^.*^ 
purchased  of  one   Dixon,  in   1802.    Five  other  of  the  <*<>^>  twenty 
messuages  of  which  he  died  seised,  were  built  on  land  ture^  five  acres 
purchased  by  him  of  one  Jacob  Eccardt,  in  1811.     One  ""J^^^f  and 

*^  •'  ,  five  acres  of 

other  of  the  messuages  of  which  he  died  seised,  was  built  land  covered 
on  land  purchased  by  him  of  one  Charles  Eccardt,  in  1814.  ^d  di^^sud- 
The  remaining  portion  of  the  property  of  which  he  died  seised  denly  without 
was  called  the  Ranelagh  estate  (formerly  a  place  of  public  his  w^:-? 
entertainment),  consisting  of  about  eighteen  acres  of  land^  Held,  in  eiect- 
and  eight  tenements  erected  thereon,  which  he  had  pur-  heir  at  uw  for 
chased  at  different  times  between  1790  and  1822.     On  this  *^f  patemal 

estate  (on  the 

part  of  his  estate  he  had  erected  three  tenements  or  lodges,  ground  that 

and  a  house  for  his  gardener,  which,  with  the  original  eight  ^ted  as  a^ 

vocation  of  the 
will),  that  parol  evidence  was  admissible  to  restrain  the  operation  of  the  fine  to  one  of 
the  purchased  estates  on  which  were  twehe  messuages,  so  as  not  to  pass  the  estate  in 
question. 

A  fine  of  landf  simpliciter,  will  pass  houses  thereon;  but  aliter,  where  a  particular  intent 
is  manifested. 
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1826.        tenements^  made  twelve  tenements,  standing  on  what  was 
Denn        called  the  Ranelagh  property,  at  the  time  of  his  death, 
V.  making  the  whole  estate,  therefore,  to  consist,  as  above- 

mentioned,  of  about  eighteen  acres  of  land,  nineteen  mes- 
suages, one  stable  and  one  coach-house.  The  General  had 
employed  the  lessor  of  the  plaintiff,  who  was  an  attorney, 
in  negociating  the  purchase  of  the  Ranelagh  estate,  which 
had  formerly  been  vested  in  certain  shareholders.  The 
General  had  from  time  to  time  executed  different  wills,  bat 
on  the  28th  March ^  1822,  he  made  and  published  his  last 
will  and  testament ;  by  which  he  gave,  devised,  and  be- 
queathed all  and  every  his  messuages,  lands,  tenements, 
hereditaments,  and  real  estates,  whatsoever  and  whereso- 
ever, unto  his  dearly  beloved  wife  Anna  Wilford,  her 
heirs,  executors,  administrators  and  assigns,  for  ever. 
General  Wilford,  having  contracted  with  the  governors  at 
Chelsea  Hospital  for  the  sale  to  them  of  about  six  acres 
of  land,  part  of  the  estate  called  the  Ranelagh  estate,  an 
agreement  was  entered  into  for  that  purpose  on  the  12th 
August,  1820,  between  General  Wilford,  on  behalf  of 
himself  and  the  other  proprietors  of  Ranelagh,  of  the  one 
part,  and  J,  L.  Bicknell,  gent,  on  behalf  of  the  Gro- 
vemors  of  the  Hospital,  of  the  other  part.  On  that  occa- 
sion, the  lessor  of  the  plaintiff  acted  as  the  General's 
attorney.  There  being  some  doubt  as  to  the  title  to  the 
Ranelagh  estate,  in  consequence  of  the  nature  of  the  pro- 
perty, the  attorney  for  Chelsea  College  required  that  a 
fine  should  be  levied  by  the  General,  in  order  to  perfect 
the  title  to  the  land  which  he  had  contracted  to  sell  to  the 

■ 

college.  Accordingly,  under  the  advice  of  the  lessor  of  the 
plaintiff,  the  General  assented  to  this  proceeding,  and  a 
fine  was  accordingly  levied  by  him  and  by  Mrs.  Wilford, 
on  the  22d  November,  1822,  in  the  following  terms. 

"  Michaelmas  term,  3  Geo.  4,  1822.  6/.  Middlesex. 
John  Laurence  Bicknell,  plaintiff;  Richard  Rich  Wilford, 
Esq.,  and  Anna,  his  wife,  deforciants.  Of  twelve  messuages, 
twelve  gardens,   twenty  acres  of  land,  twenty  acres  of 
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meadow,  twenty  acres  oF  pasture,  five  acres  of  wood»  and 
five  acres  of  land  covered  with  water^  with  the  appurte- 
nances, in  Chelsea,  before/'  8cc.  General  Wilford  died 
suddenly  on  the  20th  of  the  following  month  of  December ^ 
without  either  re-executing  his  will,  or  making  any  codicil 
thereto.  The  question  at  the  trial  was,  whether  the  fine 
above-mentioned  operated  as  a  revocation  of  the  testator's 
will,  and  entitled  the  lessor  of  the  plaintifi*  to  recover  as 
his  heir  at  law.  On  the  part  of  the  defendants  it  was 
contended,  that  the  operation  of  the  fine  must,  at  the 
utmost,  be  limited  to  the  Ranelagh  estate ;  and,  with  the 
concurrence  of  the  learned  Judge,  parol  evidence  was 
received  to  shew  that  there  were  twelve  messuages  upon 
that  estate,  so  as  to  satisfy  the  description  contained  in  the 
fine ;  and  therefore,  that  the  fine  did  not  necessarily  in- 
clude the  whole  of  the  testator's  estates  in  St.  Luke\ 
Chelsea^  and  operate  as  a  revocation  of  his  will,  quoad 
the  devise  of  his  paternal  property  to  his  wife.  The 
learned  Judge  left  it  to  the  jury,  as  a  question  of  fact, 
upon  the  evidence  so  received,  whether  the  fine  which  had 
been  levied  by  the  testator  was  intended  to  be  levied  of 
the  Ranelagh  estate  only,  or  whether  it  was  intended  to 
cover  the  whole  of  the  testator's  freehold  estate  of  which 
he  died  seised.  The  jury  found  their  verdict  for  the  de- 
fendant. 


Copley,  A.  G.,  in  Hilary  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  two  grounds ;  first,  that  the  operation 
of  the  fine  was  sufficient  to  cover  the  whole  of  the  tes- 
tator's property  in  Chelsea ;  and,  second,  that  parol  evi- 
dence was  inadmissible  to  control,  or  limit,  its  operation  to 
the  Ranelagh  estate. 


Wightman  (with  whom  were  Brougham  and  Tindat) 
now  shewed  cause.  First,  as  to  the  admissibility  of  parol 
evidence  to  control  the  operation  of  the  fine,  it  is  sub- 
mitted, that  such  evidence  was  clearly  admissible  upon 
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1826.        the  question^  whether  the  property  which  is  the  subject  of 
this  action  was  or  not  comprised  in  the  fine.     The  fine 
V,  here  was  levied  of  twelve  messuages  only,  whereas  it  ap" 

peared  in  evidence  that  there  were  nineteen  messuages 
upon  the  whole  of  the  testator's  property.  If,  indeed*  the 
fine  had  been  levied  of  nineteen  messuages,  there  might 
have  been  some  difficulty  in  shewing  that  twelve  only 
were  intended  to  pass ;  but  the  fine  having  been  levied  of 
twelve,  it  was  perfectly  competent  to  the  defendant  to 
shew  that  there  were  nineteen  messuages,  and,  conse- 
quently, that  the  fine  could  not  be  intended  to  compre- 
hend the  whole  of  the  testator's  property.  For  this.  Lord 
Brook  V.  Lord  Laytymer{a),  and  A/tham*s  case  (6),  <u^ 
authorities.  But,  secondly,  it  will  be  contended  on  the 
other  side,  that  although  the  fine  in  terms  only  professes 
to  pass  twelve  messuages,  yet,  as  it  also  contains  twenty 
acres  of  land  in  Chekea,  it  will  comprise  the  mansion- 
house  in  question,  inasmuch  as  by  law  a  messuage  will 
pass  under  the  term  '*  land."  There  is,  however,  no  * 
foundation  for  that  argument,  even  admitting  the  general 
proposition,  that  under  the  term  "  land,"  in  a  fine,  houses 
would  pass,  for  here,  messuages  as  well  as  land  are  men- 
tioned ;  et  expressio  unius  est  exclusio  alterius.  Had  this 
fine  been  levied  of  land  only,  perhaps  there  might  have 
been  an  argument  raised  for  the  purpose  of  shewing'  that 
by  the  word  'Mand,"  houses  would  pass;  but  the  fine 
being,  in  terms,  levied  of  messuages  as  well  as  land,  no  ex- 
tended construction  should  be  given  to  it,  so  as  to  com- 
prehend messuages  not  specifically  mentioned.  Moore  v. 
Ewer{c),  Knight^B  case  ((2). 

Copley,  A.  G.,  and  Scarlett,  in  support  of  the  rule.  It 
is  not  now  disputed  that  parol  evidence  was  admissible  to 
shew  what  description  of  property  the  conuzor  was  seised 
of  at  the  time  he  levied  the  fine ;  but  it  is  contended  that 
the  efiect  of  the  fine  in  question,  is  to  cover  the  whole  of 

(a)  Keilw.  49.  (c)  Cro.  Eliz.  476. 

(6)  8  Rep.  150.  (d)  Godb.  357. 
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the  testator's  property  in  Chelsea,  and  so  to  revoke  the  de- 
vise to  the  wife,  and  entitle  the  lessor  of  the  plaintiff  as 
heir  at  law  to  recover.  The  question  is,  whether  under  the 
description  of  "  land/'  all  the  houses  upon  the  land  will 
pass ;  and  if  that  is  the  construction  to  be  given  to  this 
fine,  then  the  lessor  of  the  plaintiff  will  be  entitled  to  re- 
cover. It  is  to  be  observed  as  an  important  circumstance, 
that  in  this  case  the  whole  quantity  of  land  of  which  the 
testator  died  seised,  is  less  than  the  quantity  of  which  the 
fine  was  levied  ;  and  therefore  there  will  be  no  repugnancy 
or  incongruity  in  holding  that  under  the  word  '^  land/'  all 
the  houses  would  pass.  This  case  is  distinguishable  from 
Ewer  V.  Hayden,  because  there  the  word  "  land"  was  re- 
strained to  the  limited  sense  in  which  the  party  obviously 
used  it.  Here  there  is  nothing  to  shew  any  restrained  im- 
port, and  therefore  according  to  the  general  rule  of  law,  a 
fine  of  land  will  cover  houses  thereon ;  Co.  Litt,  4  a. 


Denn 

WlIPOED. 


Abbott,  C.  J. — I  am  of  opinion  that  in  this  case  the 
rule  must  be  discharged.  There  can  be  no  doubt  that  it 
was  competent  to  the  Judge  at  Nisi  Prius  to  receive  parol 
evidence  of  the  number  of  messuages,  of  which  the  conuzor 
was  seised  in  Chelsea  at  the  time  of  levying  the  fine.  That 
seems  not  now  to  be  disputed  ;  and  that  evidence  having 
been  received,  it  was  found  that  the  conuzor,  at  the  time 
of  levying  the  fine,  was  seised  of  nineteen  messuages. 
We  are  then  to  look  to  the  fine  itself,  and  see  whether  it 
passed  those  nineteen  messuages.  Now,  the  fine  is  of  twelve 
messuages,  twelve  gardens,  twenty  acres  of  land,  twenty 
acres  of  meadow,  twenty  acres  of  pasture,  five  acres  of 
wood,  and  five  acres  of  land  covered  with  water.  The 
question  then  is,  whether  upon  the  true  construction  of 
this  fine,  it  will  pass  more  than  the  twelve  messuages 
therein  mentioned;  and  I  am  of  opinion  that  it  will 
not.  The  term  '*  land"  may,  for  the  purpose  of  the  pre- 
sent case,  be  allowed  to  be  capable,  sometimes,  and  ac- 
cording to  some  senses  of  it,  of  passing  land  with  houses 

2o2 
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1826.  upon  it.  That  may  be  conceded  for  the  purposes  of  the 
present  argument.  Nobody  will  doubt  that  if  the  word 
"land"  merely  is  used,  without  any  qualification,  it  would 
be  sufficient  to  pass  meadow  and  pasture  land,  and  land 
covered  with  water ;  but  when  we  find  that  in  this  instru- 
ment twelve  messuages  are  mentioned,  and  when  we  find 
also,  not  merely  that  twenty  acres  of  land  are  mentioned, 
but  also  twenty  acres  of  meadow,  twenty  acres  of  pasture, 
five  acres  of  wood,  and  five  acres  of  land,  covered  with  wa- 
ter ;  it  is  impossible  not  to  see  that  the  term  "  land''  was 
not  intended  to  comprise  meadow  and  pasture ;  and  if  it  be 
clearly  intended  not  to  comprise  meadow  and  pasture,  a 
•multo  fortiori  we  must  say  that  it  was  not  intended  to  pass 
-houses.  That  then  being  in  my  opinion  the  true  construc- 
tion of  the  instrument,  and  that  the  fine  is  capable  of  pass- 
ing twelve  messuages,  and  no  more,  the  parol  evidence  was 
necessarily  admitted  to  shew  what  were  the  twelve  houses 
which  weve  intended  to  pass.  That  was  a  question  of  fact  to 
be  decided  by  the  jury  upon  the  evidence;  and  I  lefl  it  ac- 
cordingly to  them  to  say  whether  the  fine  was  intended  to 
pass  any  more  than  the  twelve  messuages  which  stood  upon 
what  is  called  the  Ranelagh  estate.  They  found  for  the 
defendant,  and  I  think  their  finding  was  right,  and  ought 
not  to  be  disturbed. 

Bay  LEY,  J.-— I  also  agree  that  the  rule  must  be  dis- 
charged. My  opinion  is  founded,  not  upon  the  principle 
that  parol  evidence  may  be  received  for  the  purpose  of 
shewing  generally  that  the  fine  was  intended  to  pass  par- 
ticular houses  and  tenements,  when  the  terms  of  the  fine 
would  be  sufficient  to  pass  the  whole  estate,  but  upon  the 
ground,  that  parol  evidence  was  receivable  to  explain  what 
was  the  nature  and  character  of  the  property  of  which  the 
conuzor  was  possessed  at  the  time  he  levied  the  fine.  I 
also  think  that  the  Judge  at  Nisi  Prius  had  a  right  to  inquire 
into  the  occasion  upon  which  the  fine  was  levied.  Having 
gone  so  far,  then,  it  would  become  a  mere  question  of  con- 
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struction  upon  the  language  of  the  fine  itself.      Now  in        i826. 
this  case  we  find  that  the  fine  is  of  twelve  messuages^ 
twelve  gardens,  twenty  acres  of  land,  twenty  acres  of  mea- 
dow, twenty  acres  of  pasture,  five  acres  of  wood,  five  acres 
of  land  covered  with  water,  with  the  appurtenances  in 
Chelsea.    It  appeared  in  evidence,  that  the  testator  had 
not  a  right  to  twenty  acres  of  any  description  of  land  in 
Chelsea,  but  that  the  whole  of  the  land  of  which  he  was 
seised  consisted  of  about  nineteen  acres  only.     It  appeared 
also  in  evidence,  that  he  had  not  twelve  messuages  only, 
but  that  he  had  nineteen  in  Chelsea.     If  the  fine  had  been 
levied  of  so  many  acres  of  land  merely,  it  would  have  passed 
every  thing  which  was  standing  upon  the  land ;  for  ac- 
cording to  Co.  Litt.  4  a  J  *^  land,  in  the  legal  signification, 
comprehendeth  any  ground,  soil,  or  earth,  whatsoever ;  as 
meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes, 
and  heather.     It  legally  includeth  also  all  castles,  houses, 
and  other  buildings ;''   but  when  it  is  ascertained  that  the 
word  ''  land"  may  have  a  more  limited  signification,  the 
fine  itself  must  be  looked  to  for  the  purpose  of  ascertaining 
what  construction  is  to  be  put  upon  it.     Here  the  fine  is 
carefully  worded,  and  we  find  that  it  specifies  twelve  mes- 
suages, and  difierent  descriptions  of  land,  in  certain  quan- 
tities, giving  to  each  description  of  land  a  definite  meaning. 
Having  then  ascertained   what  was  the  nature  of  the 
property  which  the  conuzor  of  the  fine  was  possessed  of  at 
the  time  the  fine  was  levied,  it  is  merely  a  question  of  con- 
struction as  to  the  operation  of  the  fine ;  and  therefore, 
looking  at  the  language  of  this  fine,  I  am  of  opinion  that 
it  cannot  be  construed  to  comprehend  a  greater  number  of 
messuages  than  twelve,  and  as  the  jury  have  found  as  a 
fact,  upon  the  evidence,  that  the  fine  was  intended  only  to 
pass  those  messuages  which  stood  upon  the  Ranelagh  pro- 
perty, I  think  the  verdict  ought  not  to  be  disturbed. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged. 
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Laugher  v.  Pointer. 

1826. 

The  owner  X  HIS  was  an  action  on  the  case  for  an  injary  to  a  horse 
hiredT^afiTof  ^^  *^®  plaintiff,  occasioned  by  the  negligence  of  the  defen- 
job  horses  for  a  dant's  servant.  The  first  count  of  the  declaration  stated, 
j^man  sent  *^**  ^^®  plaintiff  was  possessed  of  a  horse,  and  that  the 
one  of  his  own  defendant  was  possessed  of  a  carriage,  and  two  horses  har- 

servants  to  ^  .  « 

drive  the  car-    uessed  to,  and  drawing  the  same ;  and  which  carriage  and 

riage  and  horses  were  under  the  care,  government,  and  direction  of  a 
horses,  and  an  °  i         •       i       i_  i_  ir 

injury  having    person,  being  the  servant  of  the  defendant  m  that  behalf, 

A^ST^ereon  *  ^'^^  ^^^  driving  the  same,  yet  that  the  defendant  by  his 

through  the  said  servant,  so  negligently  and  improperly  drove  and  di- 

the  dnm^;-^  rected  his  said  carriage  and  horses,  that  by  the  negligence 

Held,  per  Ab-  and  improper  conduct  of  the  defendant,  by  his  said  servant, 

6o«,C.J.,and     ,  \     ^  ,  ,  ^    \   '       rr^    t. 

Littledale,  J.,  the  camage  ran  and  struck  agamst  the  plaintiti  s  horse,  fius. 
that  the  owner  ge^ond  count  same  as  the  first,  only  omitting  that  defendant 

of  the  camage  . 

was  not  liable  was  possessed  of  the  horses.  Third  count,  that  defendant 
AUter^  per'^ '  ^^^  possessed  of  a  carriage  drawn  by  two  horses,  und^ 
Bai/ley  and  care,  government,  and  direction  of  defendant,  yet  that 
tices.    '  the  defendant  so  negligently  and  improperly  drove,  go- 

verned, and  directed  the  carriage  and  horses,  that  by  the 
negligence  and  improper  conduct  of  defendant,  the  car- 
riage ran  and  struck  against  plaintiff's  horse,  &c.  Plea, 
not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  Lon- 
don sittings  afjter  Michaeltnas  term,  1823,  it  appeared  in 
evidence  that  the  defendant,  a  country  gentleman,  came  up 
to  London  for  a  few  days  with  his  own  barouche,  and  sent 
to  a  stable  keeper  for  a  pair  of  job  horses,  and  a  coachman 
for  a  day.  The  stable-keeper  accordingly  sent  the  horses 
and  one  of  his  own  men  to  drive  them,  the  defendant 
having  no  previous  knowledge  of  the  person  who  was  to 
drive  them.  The  driver  had  no  wages  from  his  master,  but 
was  in  the  habit  of  receiving  gratuities  from  the  persons 
whose  carriages  he  drove.  The  defendant  paid  him  ^ve 
shillings  for  his  day*s  work ;  and  during  the  day,  he  was 
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under  the  control  and  direction  of  the  defendant ;  and  the        1826. 

accident  in  question  happened  on  the  day  during  which 

the  driver  was  so  employed.     Upon  this  evidence  the  Lord  v. 

Chief  Justice  was  of  opinion  that  the  averment  of  the  dri-      Pointer. 

ver  being  the  servant  of  the  defendant,  was  not  sustained, 

and  therefore  directed  a  nonsuit. 

Abraham,  in  Ililary  Term,  1824,  obtained  a  rule  nisi  for 
a  new  trial.  Cause  was  shewn  against  that  rule  in  ZVmiVy 
Term  in  the  same  year,  by  Scarlett  and  Tindal;  and  Mar- 
ryati  and  Abraham  were  heard  in  support  of  it.  The  Court 
took  time  to  consider  of  the  case,  and  there  being  a  differ- 
ence of  opinion  on  the  Bench,  the  case  was  directed  to  be 
argued  before  the  twelve  Judges,  and  accordingly,  on  the 
2nd  February,  1825,  the  Judges,  except  the  Lord  Chief 
Baron,  assembled  at  Serjeants'-Inn  Hall,  when  the  case 
was  argued  by  Abraham  for  the  plaintiff,  and  Tindal  for 
the  defendant. 

> 

The  cases  cited,  and  the  arguments  used  on  both  sides, 
are  fully  noticed  in  the  opinions  delivered  by  the  Judges, 
hereinafter  set  forth. 

The  Judges  of  this  Court  being  equally  divided  in  opinion 
upon  the  case,  this  day,  severally  delivered  their  judgments. 

LiTTLEDALE,  J. — ^This  was  an  action  on  the  case  to 
recover  compensation  in  damages  for  an  injury  occasioned 
to  a  horse,  the  property  of  the  plaintiff,  which  injury,  as 
was  alleged,  arose  through  the  negligent  conduct  of  the 
defendant's  servant,  in  driving  a  carriage  and  horses  of 
the  defendant.  The  cause  was  tried  before  the  Lord 
Chief  Justice  of  this  Court,  and  the  plaintiff  was  non- 
suited. A  rule  nisi  was  afterwards  obtained  to  set  aside 
the  nonsuit,  and  the  Judges  of  this  Court  not  being  agreed 
in  opinion,  and  the  case  being  one  of  di£Biculty  and  of  exten- 
sive consequences,  it  was  argued  at  Serjeant's-Inn  Hall, 
before  eleven  of  the  Judges,  the  Lord  Chief  Baron  of  the 
Exchequer  being  absent;  and  there  being  a  difference  of 
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opinion  amongst  the  other  Judges^  it  now  remains  for  the 
Judges  of  this  Court  to  deUver  their  judgment  npoa  the 
case. 

The  facts  were  these : — The  plaintiff  was  owner  of  the 
horse  that  was  injured ;  the  defendant  was  owner  of  the 
carriage,  and  he  having  occasion  to  use  it,  applied  to  a  job- 
man,  who  supplied  him  with  a  pair  of  job-horses,  and  also 
with  ^coachman  for  the  day.  The  job-man  did  not  give 
anything  to  the  coachman  for  the  day's  work,  but  the  de- 
fendant paid  him  five  shillings.  This  sum,  however,  was 
not  paid  in  pursuance  of  any  contract  or  engagement  either 
with  the  job-man  or  coachman,  but  was  merely  given  as  a 
gratuity  to  the  coachman,  who  had  no  employment  relative 
to  any  business  of  the  defendant,  except  the  driving  of  the 
carriage  in  question.  In  the  course  of  driving  the  carriage, 
the  coachman,  by  his  negligent  conduct,  occasioned  the 
injury  for  which  the  action  was  brought,  and  the  question 
for  the  consideration  of  the  Court  is,  whether  the  defendant 
be  liable. 

According  to  the  rules  of  law,  every  man  is  answerable 
for  injuries  occasioned  by  his  own  personal  negligence,  and 
he  is  also  answerable  for  acts  done  by  the  negligence  of 
those  whom  the  law  denominates  his  servants,  because 
such  servants  represent  the  master  himself,  and  their  acts 
stand  upon  the  same  footing  as  his  own ;  and  in  the  present 
case  the  question  is,  whether  the  coachman,  by  whose  neg- 
ligence the  injury  was  occasioned,  is  to  be  considered  a 
servant  to  the  defendant  ?  For  the  acts  of  a  man's  own  do- 
mestic servants,  there  is  no  doubt  the  law  makes  him  re- 
sponsible, and  if  this  accident  had  been  occasioned  by  a 
coachman  who  constituted  a  part  of  the  defendant's  own 
family,  there  would  be  no  doubt  of  the  defendant's  lia- 
bility ;  and  the  reason  is,  that  he  is  hired  by  the  master, 
either  personally  or  by  those  who  are  entrusted  by  the 
master  with  the  hiring  of  servants ;  and  he  is  therefore  se- 
lected by  the  master  to  do  the  business  required.  This 
rule  applies  not  only  to  domestic  servants  who  may  have 
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the  care  of  carriages,  horses,  and  other  things,  in  the  em- 
ploy of  the  family,  but  extends  also  to  other  servants  whom      £^".^'' 
the  master  or  owner  selects  and  appoints  to  do  any  work,      _  v. 
or  superintend  any  business,  although  such  servants  be  not 
in  the  immediate  employ>  or  under  the  superintendence  of 
the  master.     For  instance,  if  a  man  is  the  owner  of  a  ship, 
he  himself  appoints  the  master,  and  he  desires  the  master 
to  appoint  and  select  the  crew.    The  crew  thus  bgpome 
appointed  by  the  owner,  and  are  his  servants  for  the 
management  and  government  of  the  ship;   and  if  any 
damage  happens  through  their  default,  it  is  the  same  as  if 
it  happened  through  the  immediate  default  of  the  owner 
himself.     The  same  principle  prevails  if  the  owner  of  a 
farm  has  it  in  his  own  hands,  and  he  does  not  personally 
interfere  in  the  management,  but  appoints  a  bailiff  or 
hinde,  who  hires  other  persons  under  him,  all  of  them 
being  paid  out  of  the  funds  of  the  owner,  and  selected  by 
himself,  or  by  a  person  specially  deputed  by  him  ;  if  any 
damage  happen  through  their  default,  the  owner  is  an- 
swerable, because  their  neglect  or  default  is  his,  as  they 
are  appointed  by  or  through  him.    So  in  the  case  of  a 
mine,  the  owner  employs  a  steward,  or  manager,  to  super- 
intend the  working  the  mine,  and  to  hire  under-workmen, 
and  he  pays  them  on  behalf  of  the  owner.    These  under- 
workmen   then  become  the  immediate  servants  of  the 
owner,  and  the  owner  is  answerable  for  their  default  in 
doing  any  acts  on  account  of  their  employer.     This,  how- 
ever, is  not  the  case  of  a  man  employing  his  own  imme- 
diate servants,  either  domestic  servants  or  others  engaged 
by  him  to  conduct  any  business  or  employment,  or  occupa- 
tion carried  on  by  him.      If  this  injury  had  happened  by 
the  acts  of  a  coachman,  appointed  by  the  defendant  him- 
self, or  by  a  servant  or  manager  of  the  defendant,  to  whom 
he  had  entrusted  the  duty  of  appointing  the  coachman, 
the  defendant  would  be  liable.      But  that  is.  not  the  case. 
The  jobman  was  a  person  carrying  on  a  distinct  employ- 
ment of  his  own^  in  which  he  furnished  men,  and  let  out 
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horses  to  hire  to  all  such  persons  as  chose  to  employ  him. 
lTug'heb     ^^  coachman  was  not  hired  by  the  defendant,  nor  had 
V*  he  the  power  to  dismiss  him.    He  paid  him  no  wages. 

The  man  was  only  to  drive  the  horses  of  the  jobman.  It 
is  true  the  master  paid  him  no  wages,  and  the  whole  which 
he  got  was  from  the  person  who  hired  the  horses,  but  that 
was  only  a  gratuity.  That  is  the  case  with  servants  at 
larg^nns  and  hotels.  Where  there  is  a  great  deal  of 
business,  they  frequently  receive  no  wages  from  the  o?meff 
of  the  inn  or  hotel,  and  trust  entirely  to  what  they  receive 
firom  the  persons  who  resort  to  the  inn  or  hotel,  and  yet  they 
do  not  become  the  servant  of  the  customers,  in  respect  of  the 
services  they  perform  for  them.  They  still  remain  the  so^ 
vants  of  the  inn-keeper,  not  upon  wages  it  is  true,  but  as 
servants  upon  expectation  of  gratuities,  and  therefore  if 
the  defendant  is  in  this  case  to  be  answerable  for  the  acts 
of  the  driver,  provided  by  the  jobman,  it  mast  be  upon 
this  principle — ^that  if  a  man  employs  an  agent  to  conduct 
any  business,  either  for  the  benefit  or  the  pleasure  of  the 
employer,  such  agent  is  to  be  looked  upon  in  the  same 
light  as  if  he  was  the  immediate  servant  of  the  employer, 
and  that  the  owner  of  the  property  by  employing  such  an 
agent  to  transact  his  business,  confides  to  him  the  choice 
of  the  sub-agents,  or  under-workmen,  and  then  the  prin* 
ciple  must  go  on  to  this, — that  such  agent  and  sub-agents, 
are  to  be  considered  in  the  same  light  as  the  foreman  or 
manager  of  a  person  in  conducting  his  business,  and  as 
the  workmen  selected  by  such  foreman  or  manager ;  and 
that  it  makes  no  difierence  to  the  public,  whether  the  in- 
jury be  occasioned  by  the  misconduct  of  a  person  employed 
by  the  principal,  or  by  a  collateral  agent,  and  that  the  only 
thing  to  be  looked  to,  is,  whether  the  work  is  ultimately 
paid  for  by  the  principal  in  the  course  of  whose  employ- 
ment the  injury  is  occasioned.  But  I  think,  upon  prin- 
ciple, as  well  as  upon  authorities,  this  rule  cannot  be 
carried  so  far.     In  Bush  v.  Steinman  (a),  Eyre,  C.  J.,  says, 

(a)  1  Bos.  &  Pul.  404. 
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^'  the  relation  between  master  and  servant,  as  commonly 
exemplified  in  actions  brought  against  the  master,  is  not      LiiuoHEB 
sufficient ;  and  the  general  proposition,  that  a  person  shall  v* 

be  answerable  for  any  injury  which  arises  in  carrying  into 
execution,  that  which  he  has  employed  another  to  do, 
seems  to  be  too  large  and  loose."  Some  instances  may 
be  put,  to  shew  the  justice  of  this  distinction.  If  a  man 
charters  a  ship  for  a  yoyage,  or  for  time,  and  the  ij^ter 
and  mariners  are  employed  by  the  owner,  the  ship  is  em- 
ployed for  the  benefit,  and  for  transacting  the  business  of 
the  charterer,  just  the  same  as  if  the  ship  was  his  own ; 
and  it  might  be  said,  that  he  who  deputes  to  the  owner 
the  selection  of  the  master  and  mariners,  is  liable  for  any 
injury  which  may  be  done  by  the  master  and  mariners; 
but  in  such  a  case,  the  law  has  never  considered  the  char- 
terer liable  to  third  persons  for  the  negligence  of  the  masr 
ter  and  mariners.  In  Fletcher  v.  Braddick  (a),  the  owners 
had  chartered  the  vessel  to  the  commissioners  of  the 
Navy,  who  were  to  put  an  officer  on  board,  under  whose 
direction  the  master  was  to  act,  and  although  there  was  a 
king's  pilot  on  board,  still  the  owners  were  held  liable  for 
running  down  the  plaintiff's  ship.  If  a  person  hires  a 
boat,  he  is  not  answerable  for  the  negligence  of  the  crew. 
In  Nicholson  v.  Mounsey  (b),  a  captain  of  a  man  of  war 
was  held  not  liable  for  the  default  of  the  lieutenant,  whose 
watch  it  was,  when  an  injury  was  committed.  If  a  man 
hires  a  carriage  and  horses,  to  travel  from  stage  to  stage, 
the  carriage  and  horses  are  employed  for  the  benefit  or 
pleasure  of  the  traveller,  instead  of  using  his  own,  which 
he  may  not  do  either  from  inability  to  keep  horses,  or  a 
desire  of  expedition  [which  is  done  every  day],  and  yet  the 
law  has  never  considered  the  traveller  liable.  There  is  no 
distinction,  in  principfe,  between  a  man's  hiring  a  carriage 
by  the  stage,  and  his  hiring  it  by  the  day,  for  in  one  case 
as  well  as  the  other,  he  is  using  the  carriage  and  the  horsey 
for  his  own  benefit ;  he  pays  so  much  by  the  day  instead 

(a)  2  N.  R.  182.  fb)  15  East,  384. 
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of  80  much  by  the  mile,  and  he  pays  the  driver  a  gratuity 
in  the  one  case  as  well  as  the  other.  There  is  uo  sabstan- 
tial  difference  between  the  one  case  and  the  other,  and  yet 
the  traveller  has  never  been  held  liable  for  an  injury  occa- 
sioned to  a  third  person  by  the  negligence  of  the  driver. 
There  are  decisions  expressly  in  point  the  other  way.  In 
Sammell  v.  Wright  {a)j  where  the  horses  were  hired  to  go 
to  Windsor,  the  owner  of  the  horses  was  held  liable,  be- 
cause they  were  under  the  care  and  direction  of  his  ser- 
vants, although  the  carriage  belonged  to  the  traveller.  In 
Dean  v.  Branthwaite  (£),  where  a  dispute  arose  between 
the  owner  of  the  carriage,  and  the  owner  of  the  horses, 
Lord  Ellenborough  said,  a  person  who  hires  horses  under 
such  circumstances,  has  not  the  entire  management  and 
power  over  them,  but  they  continue  under  the  contnd 
and  power  of  the  stable-keeper's  servants  who  were  en- 
trusted with  the  driving ;  and  that  he  would  be  answer- 
able for  any  accident  occasioned  by  the  post  boys'  miscon- 
duct on  the  road ;  and  then  he  mentions  a  case  which  had 
occurred  of  that  kind.  In  this  case,  the  party  travelling 
had  his  own  carriage.  A  person  who  hires  a  hackney-coach 
cannot  be  considered  as  Uable  for  the  negligence  of  the 
driver.  Indeed,  if  the  principle  were  carried  to  its  fullest 
extent  it  would  go  to  this,  that  the  coachman  might  be 
considered  as  the  agent  or  servant  of  both  the  owner  of  the 
carriage,  and  the  owner  of  the  horses;  "but  that  cannot  be. 
In  the  cases  referred  to  before  Lord  Ellenborough,  the 
question  was,  whether  the  owner  of  the  horses  was  or  was 
not  liable, — and  I  apprehend,  that  if  one  party  be  liable, 
the  other  cannot.  The  driver  or  postillion  cannot  be  the 
servant  of  both  traveller  and  horse-keeper.  He  is  the  ser- 
vant of  either  one  or  the  other,  but  not  of  both.  I  take  it, 
that  this  is  not  a  case  in  which  the  law  would  recognise 
two  several  principals.  The  action  must  either  be  brought 
against  the   principal  or   the  person  who  commits  the 


(a)  5  Esp.  263. 


(6)  5  Esp.  35. 
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injury,  as  in  Stone  y.  Cartwright  (a),  where  it  was  held  in 
an  action  for  negligently  working  a  mine,  that  the  action      Lauoher 
must  be  brought  either  against  the  principal,  or  the  ser-  v* 

vants  by  whom  the  injury  was  occasioned,  and  that  it 
could  not  be  brought  against  the  agent  who  hired  the 
workmen.  There  are,  however,  cases  in  which  it  has  been 
determined  that  a  principal  may  be  held  liable  for  the 
negligent  acts  of  persons  who  were  not  his  immediate  ser- 
vants, but  servants  of  persons  whom  he  had  employed  as 
agents  to  do  the  work.  In  Bush  v.  Steinman  (b),  the 
owner  of  a  house  had  employed  a  surveyor  to  do  some 
work  upon  it ;  there  were  several  sub-contracts,  and  one 
of  the  workmen  of  the  person  last  employed,  put  some 
lime  on  the  road,  in  consequence  of  which  the  carriage  of 
the  plaintiff  was  overturned,  and  it  was  held  that  the 
owner  of  the  house  was  liable  for  the  consequential 
damage,  though  the  person  who  occasioned  the  injury 
was  not  his  own  immediate  servant.  In  the  case  of  Sly 
v.  Edgley{c),  a  person  who  had  employed  a  bricklayer 
to  make  a  sewer,  who  left  it  open,  in  consequence  of 
which  the  plaintiff  fell  in  and  broke  his  leg,  the  person 
who  employed  the  bricklayer  was  held  liable  upon  the 
principle  of  respondeat  superior,  that  he  had  employed  the 
bricklayer,  and  was  answerable  for  what  he  had  done.  The 
case  of  Leslie  y.  Pounds  {d),  has  also  some  resemblance  to 
those  I  have  referred  to.  There  the  tenant  of  a  house  was 
bound  to  repair,  but  the  landlord  superintended  the  re- 
pairs, and  on  being  remonstrated  with  by  the  commis- 
sioners of  pavement,  as  to  the  dangerous  state  of  the  cel- 
lar, had  promised  to  take  care  of  it,  and  had  put  up  some 
temporary  boards  as  a  protection  to  the  public,  but  they 
proved  insufficient,  and  an  accident  having  happened,  he 
was  held  liable ;  but  this  was  on  the  ground  that  the  de- 
fendant had  personally  interfered  about  his  own  property. 
The  case  of  Bush  v.  Steinman,  is,  however,  the  first  that 

(a)6T.  R.  411.  (c)6Esp.  6. 

(6)  1  B.  &  P.  404.  id)  4  Taunt.  649. 


CASES  IN  THE  KING  S  BENCH, 

decided  that  the  owner  of  the  property  was  liable  for  the  acts 
I^^H~n      of  servants  or  collateral  agents.  None  of  the  cases  th^^  re- 
V*  ferred  to  come  up  to  the  point  decided.     Some  of  them  were 

cases  of  injury  not  occasioned  by  the  under- workmen,  but  by 
the  persons  employed  by  the  owner  of  the  property,  which 
appears  to  me,  to  make  just  all  the  difference.     Others  of 
the  cases  cited,  were  of  persons  whose  liability  arose  from 
matters  of  contract,  and  the  questions  were,  who  was  to  be 
the  responsible  person.     The  cases  therefore  relied  upon 
there,  had   very  little  application  to  the  question  then 
under  consideration.     And  it  must  be  observed,  that  Lord 
Chief  Justice  Ei/re  was  of  opinion  at  Nisi  Prius,  that  the 
action  was  not  maintainable,  and  though  he  afterwards 
concurred  in  the  opinion  given  by  the  Court,  yet  he  says, 
both  at  the  beginning  and  at  the  end  of  his  judgment,  that 
he  finds  great  difficulty  in  stating,  with  accuracy,  the 
grounds  on  which  the  judgment  of  the  Court  is  to  be  sup- 
ported.    This  case,  therefore,  of  Bush  v.  Steinman,  does 
not  rest  upon  the  same  basis  of  reasoning  and  authority, 
and  has  not  the  same  bearing  on  this  case,  as  if  no  «uch 
doubt  had  been  expressed,  and  therefore,  it  is  to  be  consi- 
dered in  a  great  measure  as  depending  on  the  peculiar  cir- 
cumstances there  disclosed,  and  not  upon  the  principle  of 
liability  attaching  to  a  master,  for  the  acts  of  his  servant 
In  that  case,  Mr.  Justice  Heath  says,  in  giving  judgment; 
"  Where  a  person  hires  a  coach  upon  a  job,  and  a  job- 
coachman  is  sent  with  it,  the  person  who  hires  the  coach 
is  liable  for  any  mischief  done  by  the  coachman,  who  id 
sent  with  it ;    the  person  who  hires  the  coach  is  liable  for 
any  mischief  done  by  the  coachman  while  in  his  employ, 
though  he  is  not  his  servant."    This  is  the  opinion  cer- 
tainly, of  a  very  able  judge,  and  is  entitled  to  great  weight 
and  consideration,  but  it  is  an  obitur  opinion,  and  in  a 
case  like  the  present,  where  there  is  great  contrariety  of 
opinion  among  the  Judges,  the  question  must  be  deter- 
mined, not  by  the  opinion  of  any  particular  judge,  but 
upon  principle,  and  the  authority  of  solemnly  adjudged 
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cases.  But  assuming  these  cases,  to  which  I  have  re- 
ferredy  to  have  been  rightly  decided,  there  is  this  mate- 
rial distinction,  that  in  those,  the  injury  was  done  either 
upon  or  near,  and  in  respect  of,  the  fixed  property  of  the 
defendants,  of  which  they  were  in  possession  at  the  time. 
This  was  strictly  so  in  the  case  of  Btish  v.  Steinman,  and 
the  rule  of  law  may  be,  that  in  all  cases  where  a  man  is  in 
possession  of  land  or  buildings,  he  must  take  care  so  to 
use  them  as  not  to  injure  other  persons ;  and  whether  his 
property  be  managed  by  his  own  immediate  servants,  or 
by  contractors,  or  their  servants,  it  comes  to  the  same 
thing.  The  injuries  done  upon  land  or  buildings  are  in 
the  nature  of  nuisances,  for  which  the  occupier  ought  to 
be  chargeable,  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises.  The  use  of  the  pre- 
mises is  confined  by  the  law  to  him,  and  he  should  take 
care  not  to  bring  persons  there  who  do  mischief  to  others. 
It  may  perhaps  be  said,  that  the  defendant  in  the  present 
case,  being  the  owner  of  the  carriage,  the  principle  of 
these«  cases  applies ;  but  admitting  the  authority  of  these 
cases,  the  same  principle  does  not  apply  to  goods  and 
personal  chattels,  because  they  are  not  always  confined  to 
the  care  of  the  owner  in  the  same  manner  as  buildings  and 
lands.  The  various  avocations  of  mankind  often  require 
the  mere  temporary  use  of  a  personal  chattel,  the  enjoy- 
ment of  which  is  in  many  cases  trusted  to  the  care  and 
direction  of  persons  exercising  public  employments ;  and 
the  mere  possession,  where  the  care  and  direction  of  the 
thing  is  confined  to  those  persons  who  make  it  their  busi- 
ness and  occupation  to  supply  the  necessary  means  of 
using  it,  is  not  sufficient  to  render  the  owner  liable. 
Moveable  chattels  are  sent  into  the  world  by  the  owner,  to 
be  conducted  by  other  persons.  The  common  intercourse 
of  mankind  does  not  make  a  man,  or  his  own  servants, 
always  accompany  his  own  property.  He  must  in  many 
cases  confide  the  care  of  it  to  persons  whose  business  and 
employment  is  to  take  care  of,  and  supply  the  means  of 
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its  enjoyment,  and  who  are  therefore  answerable  for  the 
default  of  themselves  and  their  servants.  In  the  instances 
of  various  kinds  of  carriages,  they  are  frequently,  in  the 
common  intercourse  of  the  world,  confided  to  the  care  of 
persons  who  provide  the  drivers  and  horses,  and  it  is  not 
considered  that  the  drivers  necessarily  belong  to  the 
owner  of  the  carriage.  And  I  think  that  there  cannot  be 
any  difference  in  point  of  law  as  to  the  liabilities  of  these 
persons,  arising  from  the  mere  ownership  of  the  carriage, 
and  that  the  ownership  of  the  carriage  makes  him  no 
more  responsible  than  it  would  do,  if  it  had  been  sent  to 
be  repaired  by  a  coachmaker,  who,  in  the  course  of  repair, 
had  ocasioned  any  damage  to  other  persons,  although  in 
the  one  case,  the  carriage  would  be  stationary,  and  in  the 
other  moving  about  from  place  to  place ;  and  although,  ia 
both,  the  work  is  done  for  the  benefit  of  the  owner.  It 
•  seems  to  me,  therefore,  that  the  injury  occasioned  in  this 
case  by  the  driver  of  the  horses,  throws  no  liability  upoi 
the  owner  of  the  carriage,  but  that  the  driver  himself,  or 
the  person  who  appoints  him,  is  to  be  responsible.  I(  may 
be  said,  that  upon  this  principle,  a  person  who  hires  jo)) 
horses  and  a  job  coachman  for  a  year,  would  not  be 
answerable  for  the  negligence  of  the  coachman.  Provided 
the  coachman  remains  the  mere  servant  of  the  job  man, 
and  is  not  otherwise  employed  in  the  service  of  the  hirer, 
I  think  the  hirer  would  not  be  liable,  for  whatever  time  he 
hired  the  coachman  and  horses;  but  in  practice  it  very 
often  happens,  that  where  the  coachman  is  hired  for  a  year 
he  is  called  upon  to  discharge  other  duties  beside  that  of 
merely  taking  care  of  the  coach  and  horses.  If  in  such 
cases  he  became  the  servant  of  the  hirer,  and  also  of  the 
jobman,  a  different  question  might  arise.  In  ChUcot 
v.  Bromley  {a),  it  was  held,  under  a  general  bequest  of 
a  certain  sum  of  money  to  each  of  the  testator's  servants, 
that  a  coachman  supplied  by  a  job  man,  together  with 
a  job  carriage  and  horses,  which  were  hired  by  the  year, 

(fl)  J2Ves.  114. 
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was  not  entitled  to  take  under  the  bequest,  inasmuch  as  he 
could  not  be  considered  as  the  testator's  servant.  There 
are  many  cases  where  questions  have  arisen  as  to  the 
liabiUty  of  owners  of  ships  having  pilots  on  board,  of  cap- 
tains of  ships  of  war,  of  postmasters,  of  principals  and 
factors,  and  other  cases,  as  to  what  degree  of  possession 
is  retained  by  the  owner.  These  cases,  however,  I  have 
not  noticed,  because  I  think  the  real  question  here  is, 
whether,  if  a  man  employs  an  agent  who  carries  on  a 
public  business,  to  do  work  for  him,  and  the  workmen 
employed  by  the  agent  are  guilty  of  negligence,  the  person 
who  employs  the  agent,  is  to  be  answerable  for  the  conse- 
quences ?  and,  upon  tlie  whole,  I  am  of  opinion  that  this 
defendant  is  not  liable  for  the  negligence  and  misconduct 
of  the  coachman  appointed  by  the  jobman  to  drive  the 
carriage,  and  therefore,  that  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 


LlVOHEtL 

V. 
P0INT£B. 


HoLROYD,  J. — ^This  was  an  action  on  the  case,  to 
recover  a  compensation  in  damages  for  an  injury  done  to 
the  plaintifTs  horse,  by  the  negligent  driving  of  a  barouche, 
or  carriage,  and  horses.  The  declaration  in  the  first  count 
stated,  that  the  defendant  was  possessed  of  a  carriage,  and 
two  horses  harnessed  to,  and  drawing  the  same,  and 
which  carriage  and  horses  were  under  the  care,  govern- 
ment, and  direction  of  a  person,  being  the  servant  of  the 
defendant  in  that  behalf,  who  was  driving  the  same;  yet 
that  the  defendant  by  his  said  servant,  so  negligently  and 
improperly  drove,  and  directed  his  said  carriage  and 
horses,  that  by  the  negligence  and  improper  conduct  of 
the  defendant  by  his  said  servant  in  that  behalf,  the  car- 
riage ran  and  struck  against  the  plaintiff's  horse.  The 
second  count  was  similar  to  the  first,  except  in  stating 
that  the  defendant  was  possessed  of  the  horses.  The 
third  count  stated,  that  the  defendant  was  possessed  of  a 
carriage  drawn  by  two  horses,  under  the  care,  government, 
,and  direction  of  the  defendant ;  yet  that  the  defendant  so 
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negligently  and  improperly  drove,  governed,  and  directed 
the  carriage  and  horses,  that  by  the  negligence  and  im- 
proper conduct  of  the  defendant,  the  carriage  ran  and 
struck  against  the  plaintifPs  horse.  In  proof  of  this  de- 
claration it  appeared  in  evidence,  that  the  defendant,  at 
the  time  when  the  accident  happened,  was  riding  in  a 
barouche,  being  his  carriage,  which  was  drawn  by  a  pair 
of  horses,  driven  by  a  person  pursuant  to  the  defendant's 
orders.  The  driver  and  horses  being  hired  by  the  defen- 
dant for  the  day,  to  go  wherever  he  the  defendant  pleased, 
for  hire,  to  be  paid  by  the  defendant  to  Bryant,  the 
owner  of  the  horses,  and  for  which  driving  the  defendant 
afterwards  voluntarily  paid  the  driver  a  gratuity  of  5s.; 
and  the  question  on  the  trial  was,  whether  the  defendant 
under  such  circumstances  was  by  law  answerable  in  this 
action,  for  the  negligence  of  the  driver  as  his  servant,  in 
such  driving.  It  was  contended  in  the  argument,  not 
only  that  the  defendant  was  not  responsible  for  the  driver, 
but  that  the  plaintiff  could  not  recover  on  this  declaration, 
each  count  of  which  contained  a  material  all6gation^  that 
the  act  was  done  by  the  defendant's  servant,  whereas  the 
driver  could  not  be  considered  as  his  servant:  but  my 
mind  has  come  to  the  conclusion,  that  the  defendant  is 
responsible  for  the  driver's  negligence ;  and  responsible 
too,  upon  this  declaration,  the  driver  being  to  be  consi- 
dered in  my  opinion,  for  this  purpose,  as  in  law,  his  ser- 
vant. It  appears  to  me,  that  this  defendant  stands  in  the 
same  situation  of  responsibility,  as  if  the  horses  had  been 
driven  by  Bryant  himself,  or  as  if  they  had  been  driven 
by  a  person  chosen  by  the  defendant  himself,  for  the 
driving  is  equally  under  the  authority  and  orders  of  the 
defendant,  and  equally  for  his  profit,  benefit,  or  pleasure ; 
and  the  driver  is,  I  think,  equally  the  defendant's  servant 
for  that  purpose,  whether  the  driver  be  Bryant  himself, 
the  person  directly  hired,  or  employed  by  the  defendant, 
or  by  another  person  selected  and  appointed  by  the  de- 
fendant himself,  or  the  person  selected  and  appointed  by 
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Bryant  under  the  authority  or  permission  of  the  defeQ<- 
dant.  The  question  is  not,  whether  Bryant,  as  the  owner 
of  the  horses,  and  the  immediate  master  of  the  driver,  poikVer 
might  or  might  not  have  been  made  responsible  for  the 
driyer's  negligence,  nor  is  this  the  case  of  a  letting  for  a 
particular  purpose  only,  such  as  going  to  a  particular 
place,  as  in  Dean  v.  Branthwaite,  and  Sammell  v.  Wright, 
where  the  hirer  was  considered  not  to  have  the  entire 
management  and-^control  over  the  things  so  hired;  from 
which  cases  the  present  is  distinguishable,  because  the 
present  hiring  was  for  no  such  particular  purpose,  but  to 
go  with  the  carriage  where  the  defendant  chose,  and  to  be 
under  his  general  authority  and  orders  in  that  respect  for 
a  certain  time  :  by  such  a  letting  for  a  certain  time,  the 
defendant  became  possessed  in  law  of  the  horses  so  let  to 
him,  whilst  he  was  using  them  under  such  letting.  It 
would  be  so  clearly,  if  they  had  not  been  retained  in  the 
custody  of  a  driver  provided  by  Bryant,  according  to  the 
doctrine  of  Ix)rd  EUenborough  in  Lotan  v.  Cross  (a) ^ 
where  he  says,  ^*  shew  a  letting  (of  the  chaise)  for  a  cer- 
tain time  to  Brown,  and  the  possession  would  be  in  him ;" 
and  in  Hall  v.  Picard(b),  where  by  the  horses  being  let 
to  hire  to  Dr.  Carey  for  a  certain  term,  he,  and  not  the 
owner,  was  deemed  to  be  the  person  in  possession  of  them,  ^ 

as  he.  Dr.  Carey,  had  a  right  to  retain  them  till  that  time 
was  expired,  though  indeed  in  that  case  Dr.  Carey  is 
stated  to  have  been  driving  them  by  his  own  servants 
when  the  mischief  was  done.  But  in  the  present  case, 
although  the  horses  were  continued  in  the  custody  of  a 
driver  provided  by  Bryant,  yet  as  the  horses  and  the. 
driver  were  to.be  for  the  use,  and  subject  to  the  general 
directions,  of  the  defendant  ,*  and  as  the  defendant  had  a 
right  to  retain  them  till  the  time  for  which  they  were  hired 
was  expired ;  and  as  they  were  at  the  time  the  mischief 
was  done,  in  the  use,  and  under  the  directions  of  the 

(a)  2  Campb.  464.  (6)  3  Campb.  187. 
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defendant,  I  think  that  the  driver  was  for  this  purpose,  in 
the  employ,  and  in  law,  the  servant  of  the  defendant,  and 
that  the  defendant  was  in  law  answerable  for  the  driver's 
negligence  in  the  execution  of  the  defendant's  orders  in 
such  employ,  in  whatever  situation  the  driver  might  also 
stand,  with  respect  to  Bryant,  with  regard  to  Bryanfu 
responsibility  for  him,  at  the  election  of  the  plaintiff.  A 
person  may  stand  in  the  relation  of  servant  to  two  different 
persons  as  his  masters  in  two  different  respects,  with 
regard  to  the  same  thing,  and  this,  even  though  the 
service  done,  or  to  be  done,  be  special  and  limited  to  a 
single  act,  as  appears  in  2  RoL  Abr.  656,  pi.  14,  though 
that  indeed  was  a  case  in  which  the  party  employing  the 
officer,  who  was  considered  as  his  servant,  would  not  be 
responsible  for  the  conduct  of  the  officer  as  hid  servant; 
but  that  would  be  so  on  account  of  the  duties  and 
obligations  upon  the  officer,  and  upon  grounds  not  ap- 
plicable to  the  question  of  the  defendant's  responsibility 
in  the  present  case.  There  it  is  said,  ''  if  a  Serjeant  of 
London,  or  bailiff  in  a^  county,  take  a  man  upon  a  capias 
in  process  at  my  suit,  and  J.  S.  rescue  him  out  of  his 
possession,  I  may  have  a  general  writ  of  trespass  against 
him,  because  the  seijeant  is  as  well  my  servant  to  this 
purpose,  as  the  servant  to  the  king;"  (that  is,  as  it  is 
expressed  in  Hobart^  180;  minister  as  well  to  the  person 
suing  out  the  process,  as  to  the  Court) ;"  and  therefore  the 
taking  out  of  the  possession  of  the  seijeant,  who  is  my 
servant,  is  a  taking  out  of  my  possession."  Trin.  15  Joe. 
Wheatley  v.  Stone,  adjudged  in  a  writ  of  error  at  Ser- 
jeant's Inn.  So  in  the  present  case,  1  think  the  hones 
were  to  be  considered  in  law  as  in  the  possession  of  the 
defendant,  and  the  driver  as  the  defendant's  servant,  for 
the  purposes  for  which  he  was  sent  to  the  defendant;  and 
I  think  that  a  taking  of  the  horses  or  driver  away  from 
the  defendant's  service  during  the  time  for  which  be  had 
hired  them,  would  have  been  a  taking  them  away  from 
him,  for  which  he  might  have  maintained  an  action  of 
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trespass,  as  for  a  taking  them  out  of  his  possession  and         ^^^^' 
service  ;  and,  consequently,  that  he  ivas  answerable  for  the      Laugher 
driver's  negligence  in  driving  him,  the  defendant,  whilst  ^' 

under  his,  the  defendant's  orders ;  and  it  is  to  be  consi- 
dered, I  think,  as  the  defendant's  driving  of  the  carriage 
and  horses  by  his  servant.  That  the  responsibility  is  not 
confined  to  the  immediate  master  of  the  person  who  com- 
mitted the  injury ;  and  that  the  action  may  be  brought 
against  the  person  from  whom  the  authority  flows  to  do  the 
act,  in  the  negligent  execution  of  which  the  injury  has 
arisen,  is  established  by  the  case  of  Bush  v.  Sleinman  (a) ; 
where  the  owner  of  a  house  having  contracted  with  a  sur- 
veyor to  repair  the  house  for  a  stipulated  sum,  and  the 
surveyor  having  contracted  with  a  carpenter  to  do  it,  who 
employed  a  bricklayer,  who  contracted  for  a  quantity  of 
lime  with  a  lime-burner ;  the  owner  of  the  house  was  held 
responsible  for  the  damages  occasioned  by  the  lime- 
burner's  servants  improperly  laying  that  lime  in  the  high 
road.  The  principles  on  which  that  case  was  decided 
apply,  I  think,  directly  to  the  present  case,  and  shew  the 
responsibility  of  the  present  defendant ;  and,  indeed. 
Heath,  J.,  puts  the  very  case,  that  where  a  person  hires  a 
coach  upon  a  job,  and  a  job  coachman  is  sent  with  it,  the 
person  who  hires  the  coach  is  liable  for  any  mischief  done 
by  the  coachman,  while  in  his  employment ;  though  (as 
the  learned  Judge  is  there  repoited  to  have  said),  he  is  not 
his  actual  servant.  But  under  the  circumstances  of  the 
present  case,  in  the  way  in  which  I  view  the  law  upon  the 
subject,  I  think  the  defendant  is  liable  for  the  negligence 
of  the  driver,  as  his  servant,  driving  the  defendant,  pur- 
suant to  his  orders  ;  the  driver  being  in  law  his  servant,  in 
my  opinion,  for  that  purpose,  according  to  the  declaration : 
and,  consequently,  that  the  nonsuit  ought  to  be  set  aside, 
and  a  new  trial  had. 

Bay  LEY,  J. — I  agree  in  opinion,  in  this  case,  with 

(a)  1  B.  &  P.  404. 
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my  brother  Holroj/d.    The  question  is,  whether  the  owner 
of  the  carriage  is,  under  the  circumstances  of  the  case, 
answerable  for  the  negligence  of  the  driver.    This  is  not 
the  case  of  a  driver,  where,  according  to  established  usage, 
the  carriage  and  horses,  and  the  driver,  belong  not  to  the 
person  driven,  but  to  another  master,  who  may  be  easily 
discovered,  as  in  the  case  of  a  hackney-coach;  nor  is  it 
the  case  of  a  driver,  where,  according  to  established  usage, 
neither  the  horses  or  driver  belong  to,  or  are  commonly  in 
the  service  of  the  person  driven,  but  belong  to  another 
master,  who  is  either  known,  or  may  easily  be  discovered, 
as  in  the  case  of  post  horses  ;  but  it  is  the  case  of  a  person 
who  hires  a  pair  of  horses  for  the  day,  to  draw  his  own 
carriage,  and  leaves  it  to  the  owner  of  the  horses  to  send 
such  person  to  drive  them  as  such  owner  may  think  fit. 
There  is  nothing  from  usage,  or  otherwise,  to  imply  that 
the  horses  are  not  the  defendant's,  and  the  driver  his  r^o- 
lar  servant ;  nothing  to  designate,  or  to  make  it  easy  to 
discover,  to  whom  the  horses  and  driver  belong.     The 
general  rule  in  the  case  of  master  and  servant,  as  laid 
down  in  Boson  v.  Sandford  (a)  is,  that  the  man  who  em- 
ploys another  is  answerable  for  the  acts  of  the  person 
employed,  in  the  course  of  the  employment.     Had  the  de- 
fendant hired  the  driver,  can  there  be  any  doubt  but  that 
he  would  have  been  the  defendant's  servant  ?     If  he  leaves 
it  to  the  owner  of  the  horses  to  hire  him,  is  he  not,  in  sub- 
stance, hired  by  the  defendant?     If  I  hire  horses  of  il., 
and  hire  B.  to  drive,  B.  is  undoubtedly,  for  the  time,  my 
servant.     Is  the  driver  less  my  servant  for  the  time,  be- 
cause I  hire  him  and  the  horses  under  one  bargain,  and 
allow  the  owner  of  the  horses  to  select  him  ?     He  is  em- 
ployed for  me,  that  cannot  be  disputed.     He  is  to  drive 
where  I  direct ;  and,  so  as  I  require  nothing  contrary  to 
my  contract  with  the  owner  of  the  horses,  he  must  obey 
my  reasonable  commands.     He  must  go  where  I  order ; 
he  must  stop  where  I  require;  he  must  go  the  pace  I 

{a)  2  Salk.  440. 
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specify,  taking  care  that  it  is  not  an  unreasonable  pace.         i^^^* 
Though  the  owner  of  the  horses  is,  to  a  certain  extent,  his      Laugher 
master,  I  am,  to  a  certain  extent,  his  master  also.     Though  v- 

the  former  is  his  master  in  general,  he  has,  for  a  time,  let 
him  out  to  me ;  and  the  master  is  liable  for  the  acts  of 
one  who  is  in  his  service  or  employ ;  though  the  master, 
who  is  to  be  charged,  is  not  his  immediate  employer,  but 
employs  him  through  the  medium  of  another.  If  I  hire 
the  driver,  I  am  answerable  for  him.  If  I  employ  J.  S.  to 
hire  him,  am  I  not  still  answerable  ?  I  exercise  my  own 
judgment  in  the  one  case ;  I  leave  it  to  J.  5.  to  exercise 
a  judgment  for  me  in  the  other,  but  still  it  is  for  me  the 
judgment  is  exercised ;  the  service  is  performed  for  me ;  it 
is  my  work  the  driver  does.  In  J3ush  v.  Steinman,  the  man 
who  did  the  wrong  was  not  selected  by  the  defend^t,  was 
not  immediately  employed  by  him,  he  was  only  employed 
through  the  medium  of  one  who  contracted  to  do  the  work 
for  the  defendant,  but  he  was  doing  the  defendant's  work* 
He  was,  through  the  medium  of  the  contractor,  indeed,  but 
still  he  was,  working  for  the  defendant ;  and,  on  that  ac- 
coupt,  the  defendant  was  held  liable.  If  a  deputy  has  power 
to  make  servants,  the  principal  will  be  chargeable  for  their 
misfeasance ;  for  the  act  of  the  servant  is  the  act  of  the  de« 
puty,  and  the  act  of  the  deputy  is  the  act  of  the  principal. 
This  was  laid  down  by  HoU,  C.  J.,  in  Lane  v.  Cotton  (a). 
The  owner  of  a  ship  is  answerable  for  the  misfeasance  of 
mariners,  though  he  leaves  it  to  the  master  to  select  the  • 
crew.  The  owners  of  a  coach  will  be  liable,  though  they 
leave  it  to  J.  S.  to  select  the  driver  and  horses,  although 
they  employ  as  driver  the  man  who  owns  the  horses>  In 
many  instances,  one  proprietor  horses  a  coach  for  one 
stage,  another  for  a  second,  and  so  on ;  and  in  some  in- 
stances, the  man  who  finds  the  horses  finds  the  coachman 
also.  Shall  this  take  away  the  liability  of  all  the  pro- 
prietors ?  Shall  it  be  said,  if  the  coach  does  an  injury 
upon  a  given  stage,  that  the  proprietor  who  finds  the 

(a)  1  Ld.  Raym.  656. 
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horses  and  driver  for  that  stage,  shall  alone  be  liable  t 
The  horses  and  driver  are  found  by  the  one,  to  do  the 
work  of  all ;  they  are  employed  upon  the  work,  and  for 
the  benefit  of  all ;  and  therefore  all  are  responsible.  Nor 
does  it  seem  to  me  to  make  any  distinction,  whether  the 
driver  and  horses  are  hired  for  a  single  day  only,  or  for  a 
longer  period.  Had  they  been  hired  for  a  year,  is  there 
any  doubt  but  that  the  hirer  would  have  been  liable  ? 
What  if  they  had  been  hired  for  a  month,  or  for  a  week, 
would  the  difference  of  period  for  which  they  were  hired 
make  a  difference  in  the  responsibility?  Can  any  legal 
principle  be  adduced,  to  make  the  period  the  criterion  of 
being  answerable  or  not?  The  driver  is  equally  employed 
on  account  of  the  hirer,  to  do  the  work  of  the  hirer ;  to  do 
the  lawful  commands  of  the  hirer ;  and  to  be  the  tempo- 
rary servant  of  the  hirer,  whether  he  is  engaged  for  the 
day,  the  week,  the  month>  or  the  year;  and  the  hirer  bears 
the  appearance,  for  the  time,  of  standing  in  the  relation  of 
master  to  the  driver ;  and  these  ait  circumstances  which, 
in  my  judgment,  make  the  hirer  responsible.  Upon  these 
grounds,  therefore,  that  the  driver,  in  this  case,  was  in  the 
temporary  employ  and  service  of  the  defendant ;  and  that 
this  is  not  a  case  in  which,  according  to  the  known  and 
established  course  of  proceeding,  it  is  notorious  that  the 
person  driven  does  not  stand  in  relation  of  master  to  the 
driver ;  and  it  is  matter  of  easy  discovery,  who  does  stand 
in  that  relation,  as  in  the  cases  of  hackney-coaches  and 
post  horses ;  and  that  there  was  nothing  in  this  case  to 
rebut  the  prim&  facie  presumption  that  the  horses  were  the 
defendant's,  and  the  driver  his  servant ;  I  am  of  opinion 
that  this  defendant  was  liable  to  the  action,  and  that  the 
nonsuit  was  wrong. 


Abbott,  C.  J. — I  am  of  opinion  that  the  rule  nisi  ob- 
tained  for  setting  aside  the  nonsuit  ought  to  be  discharged. 
The  question  is,  whether  eitlier  of  the  counts  in  the  de- 
claration was  sustained  by  the  evidence  given  at  the  trial* 
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The  evidence  given  was,  that  the  defendant,  a  gentleman 
usually  residing  in  the  country,  being  in  town  for  a  few 
days,  with  his  own  carriage,  sent  in  the  usual  way  to  a 
stable-keeper  for  a  pair  of  horses,  and  a  man  to  drive  them, 
being  the  horses  and  driver  mentioned  in  the  declaration. 
The  defendant  did  not  select  the  driver,  nor  had  any  pre- 
vious knowledge  of  him.  The  stable-keeper  sent  such  a 
person  as  he  chose  for  this  purpose.  I  thought,  at  the 
trial,  that  the  driver  could  not  be  considered  as  the  servant 
of  the  defendant,  so  as  to  sustain  either  of  the  first  two 
counts ;  and  also  that  the  horses  were  not  under  the  care, 
government,  and  direction  of  the  defendant ;  nor  driven, 
governed,  and  directed  by  him,  so  as  to  sustain  the  last 
count.  And,  with  all  due  respect  for  such  of  my  learned  ' 
brothers,  both  in  and  out  of  this  Court,  who  think  other- 
wise, I  must  say,  that  I  still  entertain  the  same  opinion. 
I  will  first  advert  to  the  authorities  quoted  on  the  one  side, 
and  then  on  the  other.  The  decisions  cited  for  the  plaintiff 
were,  the  judgment  of  the  court  of  Common  Pleas,  in 
Bush  V.  Steinman  (a),  as  furnishing  a  principle ;  and  the 
observation  of  Mr.  Justice  Heath,  referring  to  a  supposed 
case  like  the  present,  and  assuming  that  the  owner  of  the 
carriage  would  be  answerable ;  Hall  v.  Picard  (A),  and 
Crofi  V.  Allison  (c).  On  the  part  of  the  defendant  were 
cited,  Chilcott  v.  Bromley  (d):  Deane  v.  Branthwaite  (e): 
Sammell  v.  Wright  (f):  and  the  case  of  Sir  Henry 
Houghton,  before  Lord  Ellenborough,  at  Warwick.  Re- 
ference was  also  made  to  Pothier*%  Treatise  on  Obligations, 
Part  1,  No.  121.  The  case  of  Bush  v.  Steinman  was  an 
action  against  the  owner  of  a  house  under  repair,  and  not 
inhabited,  for  causing  a  quantity  of  lime  to  be  placed  on 
the  high  road,  whereby  the  plaintiff's  chaise  was  over- 
turned, and  damaged.  The  defendant,  who  had  never 
occupied  the  house,  had  contracted  with  a  surveyor  to 
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1826.        do  the  whole  ;    the    carpenter    employed   a  bricklayer, 
IiTiroHER      *^®     bricklayer   contracted    with    a  lime-burner     for   a 
V.  quantity   of   lime^    and    the  servant  of  the  latter  laid 

the  lime  in  the  road.  '  At  the  trial  before  Lord  Chief 
Justice  Eyre,  the  plaintiff  was  nonsuited,  but  his  lordship 
afterwards  changed  his  opinion,  and  concurred  with  the 
other  Judges  of  the  Court,  in  granting  a  new  trial,  though 
he  confessed  he  found  a  difficulty  in  stating  with  accuracy 
the  grounds  on  which  the  action  could  be  supported.  He 
appears,  however,  to  have  been  influenced  chiefly  by  the 
two  cases  of  Stone  v.  Cartwrighi  (a),  and  Littledale  v. 
Lord  Lonsdale  (6).  These  were  actions  for  injury  done 
to  a  dwelling  house  by  the  improvident  working  of  a 
colliery  under  it.  In  the  flrst  case,  the  owner  of  the 
colliery  was  an  infant ;  the  action  was  brought  against 
an  agent  and  manager  appointed  by  the  court  of  Chan- 
cery, who  hired  and  dismissed  the  workmen  at  his  plea- 
sure, but  took  no  personal  concern,  was  not  present,  and 
had  given  no  particular  directions  for  working  the  mine  in 
the  manner  that  occasioned  the  mischief.  The  defendant 
in  this  case,  was  held  not  to  be  answerable  ;  and  Lord 
Kenyon  said,  "  I  have  always  understood  that  the  action 
must  be  brought  against  the  hand  committing  the  injury, 
or  against  the  owner  for  whom  the  act  was  done."  The 
latter  was  an  action  against  such  owner,  and  was  held 
maintainable.  These  cases  establish  the  principle,  that 
the  owner  of  a  mine  is  answerable  to  the  person  whose 
property  may  be  injured  by  the  improvident  manner  of 
working  it.  And  if  to  these  we  add,  the  case  of  Bush  ▼. 
Steinman  the  principle  will  be  carried  no  further,  it  will 
only  be  applied  to  the  owner  of  a  house,  and  render  him 
answerable  for  an  improvident  act  taking  place  in  the 
repair  of  it.  The  case  of  Hall  v.  Picard,  was  a  question 
as  to  the  proper  form  of  action,  whether  trespass  or  case. 
It  was  an  action  for  an  injury  to  a  horse  belonging  to  the 
plaintiff,  but  let  by  him  for  a  term  to  a  gentleman  whose 

(a)  6  T.  R.  411.  (6)  2  H.  Bl.  299. 
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carriage  it  was  drawing,  and  by  whose  servant  it  was         1826. 
driven ;  and  it  was  held,  that  case,  and  not  trespass,  was      Laughe* 
the  proper  form  of  action ;  for  the  plaintiff  had  neither  the  v- 

Pointer 

legal  nor  actual  possession  of  the  horse  so  as  to  maintain 
trespass.  The  case  of  Croft  v.  Allison,  was  an  action  for 
an  injury  to  a  carriage.  The  plaintiff,  a  stable-keeper, 
had  hired  the  carriage  of  a  coach  maker  for  a  day,  bad 
furnished  horses,  appointed  a  coachman,  and  then  let 
it  out  to  a  third  person  for  the  Jday.  Under  these  circum* 
stances,  it  was  held  that  the  plaintiff  was  the  proprietor  of 
the  carriage  pro  tempore.  On  the  other  hand,  the  case  of 
Deane  v.  Branthwaite,  was  decided  upon  the  principle  that 
the  owner  of  horses  let  to  draw  the  defendant's  carriage  to 
Epsom  races,  under  the  conduct  of  postillions  appointed 
by  the  plaintiff,  had  not  thereby  put  the  horses  into  Uie 
possession  of  the  defendant  so  as  to  preclude  himself  from 
maintaining  an  action  of  trespass  against  the  defendant 
for  an  injury  done  by  him  to  one  of  them.  The  case  of 
Sammell  v.  Wright y  was  an  action  brought  against  a  stable- 
keeper  who  had  let  four  horses  in  the  usual  way  to  drai^ 
a  lady*s  carriage  to  Windsor j  and  the  defendant  was  held 
liable  to  the  action.  The  <iase  of  Sir  Henry  Houghton, 
was  that  of  horses  hired  by  him  to  draw  his  carriage 
travelling  post,  and  he  was  held  not  to  be  answerable. 
It  is  true  ^at  all  these  three  cases  were  decisions  at 
Nisi  Prius,  but  they  were  the  decisions  of  a  very  great 
Judge,  and  were  not  afterwards  brought  befcH-e  the  Court. 
The  case  of  Chilcott  v.  Bromley,  was  a  suit  for  a  legacy 
under  a  will  whereby  a  legacy  was  given  to  each  of  the 
testator's  servants.  The  testator  hired  a  carriage  and 
horses  for  a  year  of  a  job-master,  who  also  supplied  a 
coachman  and  paid  him  nine  shillings  per  week.  The 
testator  paid  him  twelve  shillings  a  week  for  board  wages, 
and  he  received  a  livery  with  the  other  men  servants'. 
The  question  was,  whether  this  coachman  was  a  servant 
of  the  testator  within  the  meaning  of  the  will.  The 
Master  of  the  Rolls  held,  that  he  was  not,  and  appears  to 
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1826.         have  founded  his  judgment  principally  upon  the  ground 
Lavcber     ^^^^  there  was  no  contract  between  the  testator  and  the 
V-  coachman,  the  contract  being  with  the  job-master,  who 

might  change  the  coachman  if  he  should  think  fit,  with- 
out a  breach  of  his  contract,  if  he  substituted  another,  of 
whom  the  testator  could  not  have  reason  to  complain. 

Upon  this  review  of  the  decisions,  they  appear  to 
me  to  predominate  in  favour  of  the  defendant.  The  three 
cases  of  Sione  v.  Cartwright,  LUtledale  v.  Lord  honsdale, 
and  Bush  v.  Steinman,  do  not,  in  my  opinion,  furnish  a 
rule  by  which  the  present  case  ought  to  be  governed. 
Whatever  is  done  for  the  working  of  my  mine,  or  the 
repair  of  my  house,  by  persons  immediately  employed  by 
me,  may  be  considered  as  done  by  me.  I  have  the  control 
and  management  of  all  that  belongs  to  my  house,  and  it  is 
my  fault  if  I  do  not  so  exercise  my  authority  as  to  prevent 
injury  to  another.  But  does  it  follow  from  this,  that  I 
have  the  care,  government,  or  direction  of  horses  hired  by 
me  of  another  person,  who  sends  a  servant  of  his  own  choice 
to  conduct  and  manage  them,  because  I  have  hired  horses 
to  draw  my  carriage  ? 

The  opinion  given  by  Mr.  Justice  Heath  on  this  subject, 
in  the  case  of  Bush  v.  Steinman,  was  extrajudicial.  It 
has  the  weight  properly  belonging  to  the  opinion  of  a  very 
learned  judge,  but  it  could  not  be  revised,  and  has  not  the 
authority  of  a  judgment.  The  case  of  Dean  v.  Branth" 
waite,  and  Sammell  v.  Wright,  and  the  case  of  Sir  Henry 
Houghton,  were  decisions  at  Nisi  Prius,  but  they  were 
the  decisions  of  a  very  learned  judge.  They  were  capable 
of  revision,  they  were  not  afterwards  questioned,  and  the 
last  of  the  three  bears  directly  upon  the  question  in  the 
present  case. 

Having  made  these  remarks  upon  the  former  cases,  I 
will  now  proceed  to  make  some  observations  upon  the 
case  as  it  might  stand,  independent  of  prior  decisions.  I 
admit  the  principle,  that  a  man  is  answerable  for  the 
conduct  of  his  servants  in  matters  done  by  them  in  the 
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exercise  of  the  authority  that  he  has  given  them ;  and         1326. 

also,  which  is  the  same  thing  in  other  words,  that  what*     t  ^^'^^' 
'^  c»^  *  Laugher 

ever  is  done  by  his  authority,  is  to  be  considered  as  done  _  v, 
by  him.  I  am  sensible  of  the  difficulty  of  drawing  any 
precise  or  definite  line  as  to  time  or  distance.  But  I 
must  own,  that  I  cannot  perceive  any  substantial  differ- 
ence between  hiring  a  pair  of  horses  to  draw  my  carriage 
about  London  for  a  day,  and  hiring  them  to  draw  it  for  a 
stage  on  the  road  I  am  travelling,  the  driver  being  in  both 
cases  furnished  by  the  owner  of  the  horses  in  the  usual 
way ;  nor  can  I  see  any  substantial  difference  between 
hiring  the  horses  to  draw  my  own  carriage  on  these  occa- 
sions, and  hiring  a  carriage  with  them  of  their  owner.  If 
the  hirer  be  answerable  in  the  present  case,  I  would  ask 
on  what  principle  can  it  be  said,  that  he  shall  not  be 
answerable  if  he  hires  for  an  hour  or  for  a  day  ?  He  has 
the  use  and  benefit  pro  tempore,  not  less  in  the  one  case 
than  in  the  other.  If  the  hirer  is  to  be  answerable  when 
he  hires  the  horses  only,  why  should  he  not  be  answerable 
if  he  hires  the  carriage  with  them  ?  He  has  the  equal  use 
and  benefit  of  the  horses  in  both  cases,  and  has  not  the 
conduct  or  management  of  them  more  in  the  one  case 
than  in  the  other.  If  the  temporary  use  and  benefit  of 
the  horses  will  make  the  hirer  answerable,  and  there  be  no 
reasonable  distinction  between  hiring  them  with  or  with- 
out a  carriage,  must  not  the  person  who  hires  a  hackney- 
coach  to  take  him  for  a  mile  or  other  greater  or  less  dis- 
tance, or  for  an  hour  or  longer  time,  be  answerable  for  the 
conduct  of  the  coachman  ?  Must  not  the  person  who  hires 
a  wherry  on  the  Thames  be  answerable  for  the  conduct  of 
the  waterman  ?  I  believe  the  common  sense  of  all  man- 
kind would  be  shocked,  if  any  one  should  affirm  the  hirer 
to  be  answerable  in  either  of  these  cases.  Will  it  be  said, 
that  the  hirer  is  not  answerable  in  either  of  these  cases, 
because  the  coachman  and  the  wherry-man  are  ready  to 
attend  to  the  call  of  any  person  who  will  employ  them? 
I  answer,  so  also  is  the  stable-keeper.     If  it  be  said  that 
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1826.       they  are  obliged  to  obey  the  call  of  any  peraoD  when  they 
Laugher      *"^  ^^  ^^  stand  or  at  the  stairs,  I  would  ask,  will  there 
V*  be  any  difference  if  they  are  spoken  to  beforehand  and 

desired  to  attend  at  a  particular  hoar,  which  is  not  an 
unusual  occurrence  where  persons  hare  an  engagement  to 
go  out  at  an  early  hour  in  the  morning  ?  If  the  personal 
presence  of  the  hirer  will  render  him  responsible,  why 
should  he  not  be  equally  so  if  he  is  absent,  and  has  hired 
the  horses  or  carriage  for  his  family  or  servants  ?  Does 
his  presence  give  him  any  means  of  superintending  or  con* 
trolling  the  driver  ?  Can  any  legal  obligation  depend  upon 
such  minute  distinctions  ?  If  the  case  of  a  wherry  on  the 
Thames  does  not  furnish  an  analogy  to  this  subject,  let  me 
put  the  case  of  a  ship,  hired  and  chartered  for  a  voyage  on 
the  ocean,  to  carry  such  goods  as  the  charterer  may  think 
fit  to  load  and  such  only.  Many  accidents  have  ansoi 
fifom  the  negligent  management  of  such  vessels,  and  many 
actions  have  been  brought  against  their  owners,  but  I  am 
not  aware  that  any  has  ever  been  brought  against  the 
charterer,  though  he  is  to  some  purposes  the  dominns  pro 
tempore,  and  the  voyage  is  made  not  less  under  his  em* 
ploy ment  and  for  his  benefit,  whether  he  be  on  board  or 
not,  than  the  journey  is  made  under  the  employment  and 
for  the  benefit  of  the  hirer  of  the  horses.  Why  then  has 
the  charterer  of  a  ship,  or  the  hirer  of  a  wherry,  or  of  a 
hackney-coach,  never  been  thought  answerable  ?  I  answeri 
because  the  ship-master,  the  wherry- man,  and  the  hack^ 
ney-coachman  have  never  been  deemed  the  servants  of 
the  hirer,  although  the  hirer  does  contract  with  the  whorry- 
man  and  the  coachman,  and  is  bound  to  pay  them  ;  and 
the  pay  is  not  for  the  use  qf  the  boat,  or  horses,  or  car* 
riage  only,  but  also  for  the  personal  service  of  the  man. 
In  the  case  now  before  the  Court,  the  hirer  makes  no  con- 
tract with  the  coachman,  he  does  not  select  him,  and  has 
no  privity  with  him ;  he  usually  gives  him  a  gratuity,  but 
he  is  not  by  law  bound  to  give  him  a  shilling,  and  from 
thence  I  conclude  that  the  coachman  is  not  the  servant  of 
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the  hirer ;  and  if  the  coachman  is  not  the  servant  of  the  18^6. 
hirer  on  such  an  occasion,  but  is  chosen  and  entrusted  by  r  ^^^"^ 
the  owner  of  the  horses  to  conduct  and  manage  them,  I  think  _  v* 
it  cannot  be  said  that  the  hirer  has  in  point  of  law  what  he 
certainly  has  not  in  fact^  the  conduct  and  management  of 
the  horses.  If  the  coachman  is  in  such  a  case  the  ser-. 
vant  of  the  hirer,  he  may  at  any  moment  require  him  to 
quit  the  charge  of  the  horses  and  deliver  them  over  to 
another,  and  must  be  obeyed  ;  but  I  think  it  cannot  be 
said  that  the  coachman  may  not  lawfully  refuse,  and  ought 
not  in  most  cases  to  do  so.  It  does  not  seem  to  be 
doubted,  that  the  injured  party  may  not  sue  the  owner 
of  the  horses  ;  is  there  then  any  rule  of  law,  or  any  prin- 
ciple of  convenience,  requiring  that  he  should  have  his 
choice  of  suing  either  the  stable-keeper  or  the  hirer  at  his 
election.  Generally  speaking,  the  one  is  as  able  to  pay 
damages  as  the  other,  and  may  be  as  easily  found  out 
and  known,  and  more  easily  if  the  carriage  and  horses  are 
hired  together.  Should  the  hirer  be  held  responsible  in 
the  first  instance,  he  must  certainly  have  his  remedy  over 
against  the  latter,  so  that  the  latter  will  in  the  end  be 
answerable ;  and  there  will  be  a  circuity  of  action  which 
is  inconvenient,  and  to  be  avoided  if  possible.  I  have 
already  acknowledged  the  difficulty  of  drawing  a  line  with 
reference  to  time  and  distance,  and  I  think  we  must  look 
to  other  circumstances  in  order  to  ascertain  the  obliga- 
tion of  the  hirer.  Length  of  time  may,  in  itself,  be  a  cir- 
cumstance deserving  of  attention ;  because  it  may  be  evi- 
dence of  the  subsequent  approbation  and  continuance,  if 
not  of  the  original  choice,  of  the  coachman  ;  the  payment 
of  board-wages,  and  the  furnishing  of  livery,  may  also  be 
circumstances  worthy  of  attention,  because  they  also  may 
in  some  cases  be  considered  as  evidence  of  a  choice  and 
a  contract.  I  do  not  pronounce  upon  any  case  of  that 
kind.  I  speak  only  of  the  present  case,  and  of  the  evi- 
dence given  at  the  trial ;  and  not  being  able  to  find 
any  reason  satisfactory  to  my  own  mind,  by  which  the 
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1826.         defendant  in  this  cause  can  be  made  answerable  in  the 
LAUGUEtt      present  action,    I  think  myself  bound  to  say,   that  in  my 

V-  opinion  the  rule  for  setting  aside  the  nonsuit  should  be 

Pointer.        i-     i  , 

discharged. 

Rule  discharged. 


Le  Hunte  v.  Hobson  and  others. 

Devise  of      XHE  Master  of  the  Rolls  sent  the  following  case  for  the 
lands  in  these  i*  .1  •    ^ 

words :  "  On    opmion  of  this  Court, 

the  attainment       James  Le  Hunt,  formerly  of  Artrament,  in  Ireland,  at 

of  the  age  of  ...  . 

21  years  of  the  the  time  of  making  his  will  hereinafter  mentioned,  and 

eldest  son  of  jy^^  thence  until  the  time  of  his  death,  being  seised  in  fee 
A.f  I  give  my  .  . 

real  estate  in     simple  of  divers  messuages,  farms  and  lands,  situate  in  the 

son  for  life  county  of  Pembroke,  and  being  of  sound  and  disposing 
remainder  to  mind,  memory  and  understanding,  duly  made  and  pub- 
every  other       lished  his  last  will  and  testament  in  writing,  bearing  date 

setUeme^^ln^  ^^^  ^^^^  ^^^  ^^  ^^^^^^^''>  ^'^'^^^  "^^'^^^  ^as  duly  executed 
so  on  to  every  and  attested,  as  by  law  is  required  for  passing  real  estates, 

!?"  remain-  ^"^  thereby  gave  and  devised  as  follows,  that  is  to  say  : — 
der"  over. -4's.  "  I  give  and  devise  my  real  estate  in  Pembrokeshire  to 
tained  the  age  -Dflwfe/  Stamford,  Esq.,  and  the  Rev.  Dr.  Harvetf,  and 

of  21,  took       their  heirs,  until  some  son  of  Major  George  Le  Hunte 

possession  of  .  . 

the  estate,  suf-  shall  attain  his  age  of  21  years,  on  special  trust,  neverthe- 

^Tothruse^of  '®®®'  ^^^^  ^^^y  ^^^  ^'^^'^  heirs,  or  the  heir  of  the  survivor 
himself  in  fee,  of  them,  shall,  during  that  period,  out  of  the  issues  and 
inga  son  who  P^^fi^s  thereof,  pay  a  debt  charged  to  be  due  by  my  late 

died  under  the  uncle  Richard  Le  Hunte.  to  one  Horn/lower,  a  mercer  of 
age  of  21  and  .  . 

unmarried,and   Kidderminster,  or  his  representatives,  of  76/.,  with  inte- 

tera^who^^'  rest ;  and  in  the  same  manner  any  other  debts  of  my  said 
still  living.        uncle  Richard,  that  may  appear  to  be  really  due  and  un- 

son  attained  satisfied  ;  but  during  the  time  they  are  levying  the  same, 
the  age  of  21, 

and  died,  leaving  a  son  who  is  still  living :— Held,  that  the  son  of  A*s,  second  son  was 
entitled  to  an  estate  tail  in  the  lands  in  question,  by  virtue  of  the  will. 
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I  desire  that  they  should  allow  50/.  per  annum  for  the 
education  of  the  eldest  son  of  the  said  Major  George  Le 
Hunte  for  the  time  being,  from  the  time  such  sums  shall 
be  levied^  till  such  son  of  Major  George  Le  Hunte  shall 
arrive  at  the  age  of  19  years,  and  160/.  per  annum  after, 
and  such  allowance  to  be  English  money,  and  the  residue 
to  be  erected  into  a  sum  towards  discharging  the  500/.  due 
to  the  representatives  of  my  late  aunt  Warburton.  And 
on  the  attainment  of  the  age  of  21  years  of  the  said  eldest 
son  of  Major  George  Le  Hunte,  I  give  the  same  real 
estate  to  the  said  son  for  life,  remainder  to  his  first  and 
every  other  son  in  strict  settlement,  and  so  on  to  every  son 
of  the  said  Major  George  1^  Hunte,  remainder  to  the 
right  heirs  of  my  late  uncle.''  The  testator  died  soon 
after  the  date  of  his  will,  without  having  altered  or 
revoked  the  same,  leaving  Richard  Le  Hunte,  the  eldest 
son  of  Major  George  Le  Hunte,  and  William  Augustus 
Le  Hunte,  the  second  son  of  Major  George  Le  Hunte, 
and  two  other  sons  of  Major  George  Le  Hunte,  him  the 
said  testator  surviving.  The  said  last-named  Richard  Le 
Hunte,  the  son  of  Major  George  Le  Hunte,  attained  his 
age  of  21  years  in  the  year  1790,  and  thereupon  entered 
into  the  possession  or  receipt  of  the  rents  and  profits  of 
the  said  Pembrokeshire  eslate,  and  he  continued  in  such 
possession  or  receipt  during  the  remainder  of  his  life ;  and 
in  1801,  he  suffered  a  recovery  of  the  said  estate,  and  by 
the  deed  making  the  tenant  to  the  prsBcipe  for  that  reco- 
very it  was  declared,  that  the  same  should  enure  to  the 
use  of  himself  in  fee.  Richard  Le  Hunte,  the  son  of 
Major  George  Le  Hunte,  died  on  the  21st  day  of  March, 
1813,  leaving  Richard  Le  Hunte,  his  only  son,  and  the 
defendants,  Maria  Hohson,  Sophia  Le  Hunte,  and  Louisa 
Le  Hunte,  all  infants,  his  only  daughters,  and  no  other 
issue  him  surviving.  The  last-named  Richard  Le  Hunte 
died  in  September,  1821,  sin  infant,  without  ever  having 
been  married,  leaving  the  defendants,  Maria  Hobson, 
Sophia  Le  Hunte,  and  Louisa  Le  Hunte,  his  only  sisters 
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and  co-heiresses  at  law,  him  surviving.  The  said  William 
Augustus  Le  Hunte,  the  second  son  of  Major  George  Le 
Hunte,  attained  his  age  of  21  years  about  the  year  1791, 
and  he  died  on  the  9th  day  of  February,  1820,  leaving 
the  plaintiff,  his  eldest  son  and  heir  at  law,  him  sur- 
viving. 


Rolfe,  for  the  plaintiff.  The  plaintiff  is  entitled  to  an 
estate  tail  in  the  premises  in  question,  under  the  will  of  the 
testator,  James  Le  Hunte.  .  The  devise  is  to  the  eldest  son 
of  Major  George  Le  Hunte  for  life,  remainder  to  his  first 
and  other  sons  in  strict  settlement.  Under  that  devise, 
Richard,  the  eldest  son,  took  an  estate  for  life  only; 
therefore,  the  recovery  suffered  by  him  was  inoperative. 
It  will  be  contended  on  the  other  side,  that  he  took  a& 
estate  tail  by  virtue  of  the  remainder  to  his  first  and  other 
sons,  and  that,  otherwise,  the  general  interest  of  the 
testator  cannot  be  effected  ;  but  the  remainder  has  no  such 
effect,  and  the  words  of  it  must  be  construed  as  words 
of  purchase  and  not  of  limitation,  unless  the  latter  con- 
struction is  absolutely  necessary  for  effectuating  the 
general  interest  of  the  testator.  A  Hanson  v.  Clitherow  (a). 
Now,  that  construction  is  not  necessary  here,  for  the 
words  "  in  strict  settlement"  in,  this  devise  have  no  am- 
biguity ;  their  meaning  clearly  is,  that  the  father  shall  take 
an  estate  for  life,  and  the  first  and  other  sons  an  estate  tail 
successive :  and  if  those  words  are  ambiguous,  they  most  be 
rejected,  and  then  the  sons  would  take  an  estate  for  Ufie. 
But  then  it  will  be  said,  even  if  Richard  Le  Humie 
and  his  sons  took  estates  for  life,  yet  the  limitation  over 
to  the  second  and  other  sons  of  Major  George  Le  Hunte 
contains  no  words  of  limitation  to  their  issue.  Bat  the 
argument  has  no  weight ;  for  first,  it  is  impossible  to  sup- 
p'ose  that  the  testator  had  an  intention  to  limit  the  estate 
in  one  mode  to  the  children  of  the  first  son,  and  in  another 
to  the  children  of  the  other  sons :   and  second,  the  lan- 

(o)  1  Ves.  sen.  24. 


TRINITY    TERMjj,  SEVENTH    GEO.  IV. 

guage  of  the  will  may  fairly  be  construed  the  same  in 
both  instances,  for  it  is,  '^  and  so  on,  to  every  son  of  the 
said  Major  George  Le  Hunte,'^  which  must  be  taken  to 
apply  as  well  to  the  devise  to  the  grand-children,  as  to 
the  devise  to  the  younger  sons.  The  former  devise  is  to 
the  eldest  son  of  Major  George  Le  Hunte  for  the  time 
being,  upon  his  attaining  the  age  of  21  years.  Therefore, 
if  Richardy  the  eldest  bom,  had  died  under  the  age 
of  21  years,  the  second  son  would  have  been  the  first ^ 
to  take  under  that  devise,  as  the  eldest  son  for  the  time 
being ;  and  in  that  case,  there  would  have  been  an  ex- 
press limitation  to  his  children.  Then  it  follows,  that  the 
will  ought  to  be  so  construed  as  to  pass  the  estate  to 
the  children  of  the  second  son,  even  though  the  eldest 
son  attained  the  age  of  21  years;  because  it  is  impos- 
sible to  suppose  that  such  a  circumstance  was  intended 
by  the  testator  to  operate  to  the  disadvantage  of  those 
children. 


585 


1826. 


Le  Hujitb 

V. 
liOBSON. 


Tindal,  contr^.  Richard,  the  eldest  son  of  Major 
George  Le  Hunte,  took  an  estate  tail,  and  the  recovery 
suffered  by  him  was  good ;  consequently,  the  estate  has 
now  vested  in  the  defendants,  his  daughters,  in  fee. 
When  the  words  of  the  devise  are  properly  considered, 
they  clearly  establish  that  position.  They  are  these : — 
'*  And  on  the  attainment  of  the  age  of  21  years  of  the^said 
eldest  son  of  Major  George  Le  Hunte,  I  give  the  same  real 
estate  to  the  said  son  for  life,  remainder  to  his  first  and 
every  other  son  in  strict  settlement,  and  so  on  to  every 
son  of  the  said  Major  George  Le  Hunte,  remainder  to  the 
right  heirs  of  my  late  uncle."  Now,  according  to  the 
established  rule  of  law,  a  will  is  to  be  so  construed  as 
to  give  effect  to  the  general  intent  of  the  testator,  and 
it  is  quite  clear  that  the  word  son  may  be  read  issue, 
if  such  a  construction  is  necessary  for  that  purpose. 
Sonday's  case  (a) ;    Wilde^s  case  (6) ;    Wharton  v.   Gres- 

{a)  9  Rep.  127.  (6)  6  Rep.  17. 
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182G.        iidfn  (fl)  J  Charltonv.  Craven  (6) ;  Robinson  v.  Robinson  (c). 

Le  Hunte    '^^^  question,  therefore,  is,  whether  the  testator  in  this 

V'  case  had  not  a  general  intent  which  it  is  impossible  to 

HOBSON.  ... 

effectuate  without  giving  to  his  will  the  construction  now 
contended  for.  It  is  perfectly  clear  that  Major  George  Le 
Hunte  and  his  family  were  the  objects  of  the  testator's 
bounty,  and  that  he  did  not  intend  the  estate  to  go  over, 
until  that  family  was  entirely  extinct;  for  the  devise 
includes  not  only  the  children  who  were  born  before  the 
will  was  made,  but  those  which  might  be  born  afterwards. 
Now,  an  estate  cannot  be  limited  to  a  son,  unborn,  for 
life,  and  afterwards  to  his  son  ;  that  is  an  established  prin- 
ciple of  law :  therefore,  as  the  general  intention  of  this 
testator  cannot  be  carried  into  effect  without  holding  that 
every  son  of  Major  George  Le  Hunte  was  capable  of  taking 
the  estate,  and  as  it  must  be  supposed  that  the  testator 
intended  all  the  sons  to  take  in  the  same  mode,  it  follows 
that  all  the  sons,  if  they  take  at  all,  must  take  an  estate 
tail;  because  otherwise,  the  children  of  such  of  the  sons  of 
Major  George  Le  Hunte  as  were  bom  after  the  will  was 
made,  would  be  entirely  excluded.  It  is  contended  on 
the  part  of  the  plaintiff,  that  the  words  "  and  so  on  to 
every  son  of  the  said  Major  George  Le  Hunte,'*  limit  the 
estate  to  the  second  son  and  his  sons,  in  the  same  manner 
as  to  the  eldest  son  and  his  sons ;  but  if  that  is  so,  those 
words  will  limit  the  estate  to  every  son  of  Major  George  Le 
Hunte,  whether  bom  before  or  after  the  will  was  made, 
and  will,  consequently,  give  a  life  estate  to  the  sons  of 
Major  George  Le  Hunte  born  after  the  will  was  made, 
which,  according  to  the  principle  of  law  already  adverted 
to,  cannot  be  done. 

Rolfe,  in  reply.     It  may  safely  be  conceded,  that  the 

^ord  son  in  a  devise  may  be  construed  to  mean  issue,  when 

such  a  construction  is  necessary  to  effectuate  the  intention 

(fl)  2  W.  Bl.  1083.  V  MeUUh,  ante,  vol.  iii.  808.  2  B. 

<6)  Cited,  arguendo,  in  Mellish      &  C.  524. 

(c)  1  Burr.  38. 
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of  the  testator ;  the  short  answer  to  the  argument  is,  that 
there  is  no  such  necessity  here.  The  clear  intention  of 
the  testator  here  was,  that  every  son  of  Major  George  Le 
Hunte  who  became  capable  of  taking  under  the  will, 
should  take  an  estate  for  life,  and  that  their  sons  should 
take  in  strict  settlement.  With  respect  to  the  sons  born 
before  the  will  was  made,  that  intention  may  be  effectuated 
without  any  difficulty  ;  and  with  respect  to  the  sons  born 
after  the  will  was  made,  as  the  rules  of  law  will  not  tolerate 
such  a  devise,  either  the  devise  to  them  must  be  held  void 
altogether,  or  they  must  be  held  to  take  an  estate  tail. 

The  case  was  argued  in  Easter  term  last.  The  fol- 
lowing certificate  has  since  been  sent. 

''  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it,  and  are  of  opinion  that  the  complainant  is 
entitled  to  an  estate  tail  in  the  land  in  Pembrokeshire^  by 
virtue  of  the  said  will. 
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C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD."  («), 
(a)  LittledaUf  J.,  was  not  present  at  the  argument. 


Free,  D.D.  v.  M.  Burgoyne,  Esquire. 

In  this  case,  in  which  the  plaintiff  d^lared  in  prohi- 
bition, to  restrain  the  ecclesiastical  Court  from  proceeding 
against  him  for  incontinence,  in  order  to  procure  his  sus- 
pension or  deprivation,  the  Court  in  Easter  term  last  (6), 

m 

awarded  a  consultation  as  to  part  of  the  proceedings. 
Upon  the  judgment  of  this  Court,  the  plaintiff  sued  out  a 
writ  of  error  into  the  Exchequer  Chamber,  and  obtained 

(6)  Ante,  179. 


Tuesday, 
tZthJune. 

The  statute 
27  ElU.  c.  8, 
which  allows 
a  writ  of  error 
into  the  Ex- 
chequer 
Chamber  upon 
judgments  in 
this  Court, 
does  not  extend 
to  suits  in  pro- 
hibition. 
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1826.        an  allowance  thereof,    which  was  setred  opon   the  de- 

Le  Hunte     fendant's  attorney  on  the  9th  of  May,  the  judgment  of 

^'  this  Court  having  been  giving  on  the  5th  of  the  same 

month.    The  writ  of  consultation  was  issued   and  pre- 


sented to  the  Arches  Court  on  the  10th  Jane.  On  a 
former  day  in  this  term,  the  plaintiff  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  writ  <tf 
consultation  should  not  be  quashed,  on  the  ground  diat  it 
had  issued  after  the  allowance  of  the  writ  of  error ;  and 
why,  in  the  meantime,  all  proceedings  should  not  be 
stayed. 

Campbell  now  shewed  cause,  and  contended,  that  this 
was  not  a  case  in  which  a  writ  of  error  lay  to  the  Ex- 
chequer Chamber,  for  the  statute  27  Elix,  c.  8,  s.  2, 
allowed  of  a  writ  of  error  from  this  Court  into  the  Ex- 
chequer Chamber  only  in  actions  of  debt,  detinue,  covmuint, 
account,  action  upon  the  case,  ejectment,  or  trespass,  and 
did  not  extend  to  suits  in  prohibition. 

Denman,  contrct,  contended  that  by  the  reasonable 
interpretation  of  that  statute,  suits  in  prohibition  ought  to 
be  included  within  its  beneficial  operation ;  but 

The  Court  was  clearly  of  opinion,  that  as  a  suit  in 
prohibition  was  not  enumerated  in  the  statute  27  JE/tz. 
c.  8,  it  could  not  be  construed  to  extend  to  this  case^  and 
therefore  that  the  rule  must  be  discharged. 

I  Rule  discharged. 
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Dickens  v.  Woolcot.  ^3'A  •^'"»^- 

U  PON  the  taxation  of  an  attorney's  bill,  in  this  case,      ^f  ^?  ***®'^- 

the  Master  disallowed  more  than  one-sixth  of  the  amount,  duced  on  tax- 

and  certified  that  the  client  was  entitled  to  the  costs  of  *5'?°  ^^^    - 

sixth  part  of 

the  taxation.     On  a  former  day,  Abraham  obtained  a  rule  the  amount 
nisi  to  have  the  Master's  taxation  reviewed,  on  affidavits  vlred^he  must 
tending  to  shew  the  reasonableness  of  the  charges  which  pay  the  cosu 

1.   J  1.         J*     11        J  of  the  taxation 

had  been  disallowed.  to  his  client ; 

the  Court  hav- 

Archbold  now  shewed  cause,  and  relied  upon  the  express  tion  in  the 
language  of  the  statute,  2  Geo.  2,  c.  23,  s.  23,  as  an  ^^^^'  - 
answer  to  the  present  application,  and  as  shewing  that 
the  client  was  entitled,  as  a  matter  of  course,  to  the  costs 
awarded  by  the  Master.  By  the  statute  the  Court  is  au- 
thorised to  award  the  costs  of  the  taxlition  to  be  paid  by 
the  parties,  according  to  the  event  of  the  taxation  of  the 
bill,  that  is  to  say,  ^'  if  the  bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to 
pay  the  costs  of  the  taxation;  but  if  it  shall  not  be  less,  the 
Court,  in  their  discretion,  shall  charge  the  attorney  or  client 
in  regard  to  the  reasonableness  or  unreasonableness  of  such 
bill."  From  the  language  of  the  statute,  it  was  clear  that 
the  Court  had  not  any  discretion  in  the  matter,  inasmuch 
as  in  this  instance,  the  bill  was  taxed  at  more  than  one- 
sixth  of  the  amount. 

Abraham,  contri,  insisted  that  the  Court  might  exercise 
a  discretion  in  the  matter,  and  he  relied  upon  White  v. 
Milner  {a),  where  it  was  held  that  an  attorney  is  not  liable 
to  pay  the  costs  of  taxing  his  bill  where  the  deduction  of 
one-sixth  is  occasioned,  not  by  the  particular  items  being 
taxed,  but  by  a  whole  branch  of  it  being  disallowed. 

Abbott,  C.   J. — ^We  are  of  opinion,  that  the  whole 

(a)  2  H.  JBl.  357. 
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matter  having  been  left  to  the  determination  of  the  Master, 
and  he  having  reduced  the  bill  on  taxation  to  more  than 
one-sixth,  we  have  no  discretion,  but  must  comply  with  the 
express  language  of  the  statute,  which  provides  that,  in 
such  case,  the  attorney  15  to  pay  the  costs  of  the  taxation. 


Rule  discharged. 


Wednesday, 
June  iAth, 

/VtNisi 
Prius,  the 
Judge  refused 
to  try  an  in- 
dictment of 
puijury,  on 
the  ground  of 
the  gross  im- 
perfection of 
the  record ; 
and  the  de- 
fendant being 
again  indicted 
for  the  same 
cause,  was 
found  guilty, 
but  obtained  a 
new  trial  in 
K.  B.  Instead 
of  taking 
down  the  old 
record  again, 
the  prosecutor 
preferred  a 
third  indict- 
ment, and  re- 
moTed  it  into 
this  Court : — 
Held,  that  the 
defendant  was 
not  entitled  to 
haye  the  pro- 
ceedings stay- 
ed, until  the 
costs  of  the 
former  pro- 
ceedings were 
paid  by  the 
prosecutor. 


The  King  v.Tremaine  (a). 

ivT  the  Cornish  summer  assizes,  1823,  the  defendant  was 
indicted  for  alleged  perjury,  and  the  grand  jury  having 
found  a  true  hill,  it  was  removed  by  certiorari  into  this 
Court.  The  record  was  taken  down  for  trial  at  the  summer 
assizes,  1824,  when  the  learned  Judge  who  presided,  re- 
fused to  try  it,  the  indictment  being  manifestly  defective 
in  form,  but  the  learned  Judge  did  not  order  it  to  be  qoash 
ed.  A  second  indictment  was  then  preferred  for  the  same 
identical  perjury,  and  being  found  a  true  bill,  was  removed 
into  this  Court,  and  taken  down  for  trial  at  the  summer 
assizes,  1825.  At  those  assizes,  the  defendant  was  found 
guilty ;  but  in  Hilary  term  last,  this  Court  awarded  a  new 
trial  on  the  ground  of  a  mis-trial  (6).  The  prosecutor  did 
not  think  proper  to  take  down  that  record  again,  but,  at 
the  last  spring  assizes,  chose  to  prefer  a  third  indictment 
for  the  same  alleged  perjury.  •  On  a  former  day,  in  this 
term,  R.  Bayly  obtained  a  rule  calling  on  the  prosecutor 
to  shew  cause  why  the  proceedings  on  the  last-mentioned 
indictment  should  not  be  stayed,  until  the  costs  of  the  two 
preceding  indictments  were  paid ;  the  affidavit,  in  support 
of  the  motion,  detailing  the  facts  above-mentioned. 

Langslow  now  shewed  cause,  and  contended  that  the 
Court  had  no  jurisdiction  to  grant  the  costs  of  the  former 

(a)  Vide,  ante,  vol.  v.  413. 

(h)  See  the  case  reported,  ante,  vol.  vii.  684. 


The  Kiko 
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indictments.     This  was  an  application  of  the  first  impres-         i826. 
sion ;  and  when  a  similar  motion  was  made,  on  a  former 
occasion,  in  the  same  case,  the  Court  refused  to  interfere.  v. 

The  defendant  could  not  complain  of  any  hardship,  inas-  .  Tremaine. 
much  as  he  had  been  convicted  upon  the  only  indictment 
which  had  been  brought  to  trial»  and  it  was  at  his  own 
instance  that  a  new  trial  had  been  granted.  The  prose- 
cutor was  at  liberty  to  abandon  the  second  indictment,  and 
prefer  another  for  the  same  cause;  and,  therefore,  the 
defendant  was  not  in  a  situation  to  entitle  himself  to  costs. 

• 
R.  Bayly,  contrk.    It  is  quite  clear  that,  by  removing  the 

proceedings  into  this  Court  by  certiorari,  this  Court  has 
jurisdiction  over  the  costs;  and,  certainly,  this  is  a  case  of 
so  much  hardship  and  oppression,  that  the  Court  will 
exercise  its  authority  in  compelling  the  prosecutor  to  pay 
the  costs  of  the  former  proceedings  before  he  is  allowed  to 
go  on  with  the  fresh  indictment.  There  are  three  several 
indictments  preferred  for  the  same  supposed  perjury,  which 
is,  of  itself,  a  sufficient  ground  for  coming  to  the  Court  for 
costs.  The  third  indictment,  though  for  the  same  alleged 
perjury,  has  undergone  some  formal  alterations.  The  prose- 
cutor, therefore,  as  a  matter  of  course,  ought,  on  that  ground 
alone,  to  pay  costs  upon  the  same  principle  that  a  party  is 
only  allowed  to  amend  his  pleadings  on  payment  of  costs. 

Abbott,  C.  J. — If  it  had  appeared  that  the  prosecutor 
had  acted  oppressively  towtrds  the  defendant  in  preferring 
the  third  indictment,  we  should,  probably,  have  interfered ; 
but  the  defendant  having  applied  for  a  new  trial  after  a 
conviction,  he  has  subjected  the  prosecutor  to  additional 
expense.  With  respect  to  the  defendant's  own  expenses, 
it  can  make  no  diflTerence  to  him  whether  he  is  tried  again 
upon  the  old  or  upon  the  new  indictment. 

The  other  Judges  concurred. 

Rule  refused. 
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Wednesday,  ^  t» 

June  14th.  Doe  V.  Roe. 

Acknowledg-  WHITEHEAD  moved  for  jadgment  in  this  case,  against 
mentby  the      ^^  casual  ejector,  upon  an  affidavit  stating  that  the  ser- 

tenant  m  pos-  j  '      r  o  ^ 

session  that  he  vice  of  the  declaration  in  ejecment  was  by  leaving  it  at 

dSCS^io  ***^  ^^^^  ^^  ^®  *^«^^  *"  possession,  on  the  20th  of  May, 
^ectmentona  and  that  the  tenant,  the  day  after  the  essoign-day  of  this 
^^^^g         term,  acknowledged  that  he  had  received    the  dedara- 

essoign-day      tion  on  Sunday  the  21st  of  May,  the  day  preceding  the 

of  the  term, 

the  declarar      essoign-day. 

tion  having 

been,  in  &ct, 

senredonthe        Abbott,  C.  J. — ^This  will  not  do.     It  is  clear  that  the 

oE^Tpreced-  ^^^^  ^^  ^®  declaration  in  ejectment  upon  the  tenant  in 
ing  Saturday,  possession  on  a  Sunday,  could  not  be  deemed  good  service; 
cient  to  entitle  ^^^  ^  there  is  here  no  proof  that  the  declaration  came  to 

the  lessor  of  the  hands  of  the  tenant  before  Sunday,  the  2l8t  of  May, 
the  plaintiffto  .     ./y»  ^  • 

judgment  the  lessor  of  the  plaintiff  cannot  be  entitled  to  judgment 
against  the       ^he  acknowledgment  of  the  defendant,  that  he  received 

casual  ejector.  ^      ® 

the  declaration  on  the  Sunday,  is  not  sufficient. 

The  other  Judges  concurred. 

Rule  refused. 


Wedne$dtni, 

JuneiAth.  Jones  v.  Gibson  and  another. 

Judgment,  OhITTY,  on  a  former  day,  moved,  on  the  part  of  the 

non*  ul^a  defendant  Smith,  for  a  rule  nisi  for  judgment,   as  in  case 

be  obtained  in  of  a  nonsuit.     On  a  subsequent  day,  cause  was  shewn 

of  several  ^°^  against  the  rule  by  Archbold,  on  an  affidavit  which  stated, 

joint  defend-  that  the  defendants  had  severally  pleaded  the  general  issue 

plaintiff  by  separate  attornies,  and  issue  was  joined  in  Michaelmas 

"mceed  ^^  ^^°^  ^^^^*  ^^^  noticc  of  trial  given  for  the  sittings  after 

trial  pursuant  Hilary  term.     He  therefore  contended,  that  this  being 
to  notice* 
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an  application  by  one  of  tw6  joint  defeodante,  without  the 
apparent  concutirenoe  of  theother^  it  could  not  be  grafted. 

The  case  was  referred  to  the  Master,  to  import  upon 
the  practiee ;  tod  now  on  thiv  day  he  made  the  following 
report  upon  the  rule : — 

By  statute  14  Gtd.  2,  c.  17,  which  auUlorises  the  appli- 
cation to  the  Court  for  judgment  bM  in  case  of  a  nonsuit,  it 
is  provided,  that  all  judgments  given  by  vnrtue  of  that  act, 
shall  be  of  the  like  foroel  and  effect  as  judgmenid  upon 
nonsuit^  and  of'  no  other  force  or  effect.  In  the  absaice 
of  any  authority  upon  this  point,  I  apprehend,  if  this  case 
had  gcme  do#n  to  trial,  and  either  of  the  defendants  had 
appeared  by  his  cottntet,  the  plaintiff  might  have  been 
called  and  hotksuited.  I  am  therefore  of  opinion,  that  the 
defendant  Smith  is  entitled  *t6  have  the  rule  made  absolute 
for  judgment  as  inf  oa^  of  a  nonsuit,  and  which  wiH 
authorise  a  general  jiidgment  of  donsuit  to  be  etitered 
against  the  plaintiff. 

With  this  opitii<m  the  Court  agreed,  and  the  rule  was 
made  absolute. 


WednestUwy 
June  14m. 

The  children 
o(Bn  American 


John  Doe  oii  the  demise  of  Samuel  Overing  Auch- 
MUTY,  Richard  Tyloen  Aucrmvtt,  and  Henry 
John  Attchmuty  v.  Juliana  Mulcaster,  widow, 
and  Richard  Tylden,  and  Jane  his  wife. 

JL  HIS  was  an  ejectment  on  the  joint  and  several  demises 
of  the  above-named  lessors  of  the  plaintiff,  for  the  recovery  {JJ^j^Twho 
of  certain  messuages^  buildings,  lands,  and  premises,  in  oontinued 
the  parish  of  Ospringe,  in  the  county  of  Kent.    The  de-  ^^  j^g 
fendants  pleaded  *  the  general  issue,  not  guilty,  and  the  crown  of 

.,         ,,,  -i-t  .      Great  Britam 

issues  were  tried  at  the  last  summer  assizes  for  the  county  after  the 

colonies  were 
separated  from  the  mother  country,  and  settled  m  America^  are  enthM  to  take  lands 
by  descent  in  England,  within  the  operation  of  the  statute  4  G.  2,  c.  21,  as  natural  bom 
subjects  of  the  crown  of  Great  Britain* 
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1826.        of  Kent,  before  Be$t,  C.  J.,  when  a  verdict  was  foand  for 
.^^"'^'       the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 

AUCBMUTY  . 

V.  following  case. 

MuLCASTER.  rpjj^  premises  in  question  are  of  gavelkind  tenure.  The 
late  Sir  Samuel  Auchmuty,  deceased,  in  August,  1822, 
died  seised  thereof,  unmarried  and  without  issue,  and  in- 
testate as  to  that  property.  He  was  the  youngest  son  of 
Samuel  Auchmuty,  D.D.,  who  was  the  son  of  a  BritUk 
bom  father  and  mother,  and  was  born  in  Massachusetts^  in 
North  America,  then  a  colony  of  Great  Britain  ;  was  rec- 
tor of  Trinity  church,  in  the  city  of  New  York,  in  the 
state  of  New  York,  in  North  America,  at  that  time  also  a 
colony  of  Great  Britain ;  and  died  there  prior  to  the  recog- 
nition of  the  independence  of  the  United  States  of  Ame- 
rica by  Great  Britain,  and  at  the  time  of  his  death  was  a 
British  subject.  The  said  Samuel,  the  father,  left  issue 
him  surviving  by  his  wife  (an  English  bom  subject)  three 
sons,  namely,  l{o6ert  Nicholls,  who  was  the  eldest,  Richardt 
and  the  said  Sir  Samuel  (who  so  died  seised  of  the  premises 
in  question);  and  three  daughters,  namely,  the  above- 
named  defendant  Juliana,  now  the  widow  of  Frederick 
Mulcaster,  the  above-named  defendant  Jane,  now  the  wife 
of  the  said  Richard  Tylden,  and  Isabella. — All  which  issue 
were  born  in  the  province  of  New  York,  before  the  declara- 
tion by  the  American  states  of  their  independence,  and 
before  the  recognition  thereof.  The  said  Richard  and 
Isabella  died  before  the  said  Sir  Samuel,  without  leaving 
issue.  The  said  Robert  Nicholls  Auchmuty  resided  in  the 
province  of  New  York  during  the  revolutionary  war,  within 
the  British  lines,  and  at  that  time  served  as  an  officer  in, 
and  afterwards  for  some  time  commanded  a  volunteer  com- 
pany of  militia,  called  the  Governor's  War,  in  aid  of  the 
royal  cause  in  the  said  war,  and  bore  arms  against  the  said 
United  States  until  the  peace  hereinafter  mentioned. 

The  said  Robert  Nicliolls  Auchmuty  being  an  American 
loyalist,  still  adhering  to  his  then  Majesty,  as  his  subject, 
embarked  with  the    British  troops  when  they  evacuated 


TRINITY    TERM,    SEVENTH    CEO.  IV  596 

New  York,  pursuant  to  the  treaty  of  peace  between  Great        ^®2^- 
Britain  and  the  United  Stat?s  of  America,  concluded  in    auchmutt 
September,  A.D.  1783,  and  arrived  with  the  said  British  ^* 

troops  in  England:  and  he  continued  to  reside  in  England 
for  about  two  years  after  his  arrival  therein  aforesaid. 
That  whilst  he  so  resided  in  England,  he  was  duly  ap- 
pointed by  the  British  government  secretary  to  a  Board  of 
Commissioners,  in  pursuance  of  the  said  treaty  of  peace, 
made  in  September,  1783,  which  Board  sat  in  the  city  of 
New  York.  And  that  he  went  from  England  to  the  city 
of  New  York  in  the  year  1785,  under  and  by  virtue  of  the 
said  appointment.  That  after  the  determination  of  his 
said  employment  under  the  British  government,  he  settled 
in  the  United  States  of  America,  married  a  British  born 
subject,  and  had  children ;  and  that  he  continued  to  reside 
there  until  the  time  of  his  death,  which  took  place  in  the 
year  1812.  That  at  the  time  of  his  death  the  said  Robert 
Nicholls  Auchmuty  left  issue  male  four  sons :  viz.,  the  above- 
named  lessors  of  the  plaintiff,  Samuel  Overing  Auchmuty, 
Robert  Mulcaster  Auchmuty,  the  said  Richard  Tylden 
Auchmuty,  and  the  said  Henry  John  Auchmuty,  all  of 
whom  were  bom  in  the  United  States  of  America,  subse- 
quent to  the  recognition  by  Great  Britain  of  the  indepen- 
dence of  that  country,  and  after  the  said  Robert  Nicholls 
Auchmuty  went  to  the  said  city  of  New  York,  under  the 
said  appointment  as  aforesaid.  That  the  said  four  sons  of 
the  said  Robert  Nicholls  Auchmuty,  all  survived  the  said 
Sir  Samuel  Auchmuty,  who  so  died  seised  of  the  premises 
in  question.  That  the  said  Robert  Mulcaster  Auchmuty  ^ 
died  about  the  month  of  November,  1822,  at  Madras, 
without  leaving  any  widow  or  issue,  and  without  making 
any  will  to  pass  real  estates.  That  the  said  Samuel  Over^ 
ing  Auchmuty,  Richard  Tylden  Auchmuty,  and  Henry 
John  Auchmuty,  are  the  lessors  of  the  plaintiff  in  this 
action,  and  are  the  next  heirs  in  gavelkind  of  the  said  Sir 
Samuel  Auchmuty,  who  died  so  seised,  if  they  can  by  law 
inherit  the  said  premises  from  the  said  Sir  Samuel  Auch* 
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1826.  muty.    That  the  defeadants^  Juliana  Muica$ler^  lu^d  Jatte, 

.^^"^'  the  wife  of  the  said  Richard  Tylden,  are  the  two  oitfy  swr- 

V.  Tiving  sisters  of  the  said  Sir  Samuel  Auchnmiy  of  the  whole 

MuLCASTBB.  y^^  (jjig  ^jj^^  sister /jii6e//a  having  died  before  him) ; 

and  took  possession  of  the  said  premises  subsequent  to  the 
day  of  the  demise  laid  in  the  declaration,  and  evicted  the 
lessors  of  the  plaintiff.  That  they  the  defendants,  Juliana 
Muleastevj  and  Jane^  the  wife  of  the.  said  Richard  Tylden, 
quitted  America^  on  its  reparation  from  the  mother  country, 
came  to  England,  married  British  subjects^  and  have 
remained  there  to  the  present  time.  The  said  oi^ony 
of  New  York,  with  other  colonies  in  North  America,  sepa- 
rated themselves  from  the  government  and  crown  oS 
Great  Britain,  and  united  themselves  together  on  the  4th 
day  of  July,  1776,  and  declared  themselves  fineeand  inde- 
pendent states  by  the  name  and  style  of  "the  United 
States  of  America."  On  the  3rd  day  of  September,  1783, 
his  late  Majesty  acknowledged^the  United  States  oi  Ame- 
rica to  be  free  and  independent  states ;  and  on  the  said 
3rd  day  of  September,  a  definite  treaty  of  peace  was 
signed  between  his  said  Majesty  and  the  United  States  of 
America,  which  treaty  is  as  follows : — 

Article  1st. — ^His  Britannic  Majesty  acknowledges  the 
said  United  States,  viz. : — New  Hampshire,  Massachusetts* 
Bay,  Rhode  Island,  Providence  Plantations,  Connectieui, 
New  York,  New  Jersey,  Pensyltania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South  Carolina,  and  Georgia, 
to  be  free,  sovereign,  and  independent  states;  that  he 
^  treats  with  them  as  such,  and  for  himself,  his  heirs,  and 
successors,  relinquishes  all  claim  to  the  government  and 
territorial  rights  of  the  same  and  every  part  thereof. 

Article  3d. — It  is  agreed  that  the  people  of  the  United 
States,  shall  continue  to  enjoy  unmolested,  the  right  to 
take  fish  of  every  kind  on  the  grand  bank,  and  on  all 
other  banks  of  Newfoundland,  also  in  the  gulf  of  St. 
Lawrence,  and  all  other  places  in  the  sea,  where  the 
iilhabitants  of  both  coupntries  used  at  any  time  heretofore 
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to  fisb ;  and  also  that  the  inhabitants  of  the  United  States        1826. 

shall  have  liberty  to  take  fish  of  every  kind  on  such  part 

of  the  coast  of  'Newfoundland  as  British  fishermen  shall  v. 

use  (but  not  dry  or  cure  the  same  on  that  island),  and    Mulcaste*. 

also  on  the  coasts,  bays,  and  creeks  of  all  other  of  his 

Britannic  Majesty's  dominions  in  America,  and  that  the 

American  fishermen  shall  have  liberty  to  dry  and  cure  fish 

on  any  part  of  the  unsettled  bays,  harbours,  and  creeks  of 

Nova  Scotia,  Magdalen  Islands,  and  Labrador,  so  long  as 

the  same  shall  remain  unsettled ;  but  so  soon  as  the  same 

or  either  of  them  shall  be  settled,  it  shall  not  be  lawful  for 

the  said  fishermen  to  dry  or  cure  fish  at  such  settlement 

without  a  previous  agreement  for  that  purpose  with  the 

inhabitants,  proprietors,  or  possessors,  of  the  ground. 

Article  4th. — It  is  aon:eed  that  the  creditors  on  either 
side  shall  meet  with  no  lawful  impediment  to  the  recovery 
of  the  full  value,  in  sterling  money,  of  all  bon&  fide 
debts  heretofore  contracted. 

Article  5th. — It  is  agreed  that  Congress  shall  earnestly 
recommend  it  to  the  legislatures  of  the  respective  states,  to 
provide  for  the  restitution  of  all  estates,  rights,  and  pro- 
perties, which  have  been  confiscated,  belonging  to  real 
British  subjects;  and  also  of  the  estates,  rights,  and 
properties  of  persons  resident  in  districts  in  the  posses- 
sion of  his  Majesty's  arms,  and  who  have  not  borne  arms 
against  the  said  United  States,  and  that  persons  of  any 
other  description  shall  have  free  liberty  to  go  to  any  part  or 
parts  of  the  thirteen  United  States,  and  therein  to  remain 

twelve  months  unmolested  in  their  endeavours  to  obtain 

• 

the  restitution  of  such  of  their  estates,  rights,  and  pro- 
perties, as  may  have  been  confiscated ;  and  that  Congress 
shall  also  earnestly  recommend  to  the  several  estates 
a  reconsideration  and  revision  of  all  acts  or  laws  regarding 
the  premises,  so  as  to  render  the  said  laws  or  acts  perfectly 
consistent,  not  only  with  justice  and  equity,  but  with  that 
spirit  of  conciliation  which,  on  the  return  of  the  blessings 
of  peace,  should  universally  prevail ;   and  that  Congress 
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1826.  gball  earnestly  recommend  to  the  several  states,  that  the 
AucuMurr  states,  rights,  and  properties  of  such  last-mentioned  persons 
^,     V  shall  be  restored  to  them,  they  refundine:  to  any   per- 

son  who  may  be  now  m  possession  the  bona  fide  pnce 
(where  any  has  been  given),  which  such  persons  may  have 
paid  on  purchasing  any  of  the  lands,  rights,  and  pro- 
perties, since  the  confiscation  ;  and  it  is  agreed  that  all 
persons,  who  have  any  interest  in  confiscated  lands,  either 
by  debts,  marriage  settlements,  or  otherwise,  shall  meet  with 
•     no  lawful  impediment  to  the  prosecution  of  their j  ust  rights. 

Article  6th. — ^That  there  shall  be  no  future  confiscations 
made,  or  any  prosecutions  commenced  against  any  person 
or  persons,  for  or  by  reason  of  the  part  which  he  or  they  may 
have  taken  in  the  present  war ;  and  that  no  person  shall  od 
that  account  suffer  any  future  loss  or  damage  either  in  his 
person,  liberty,  or  property ;  and  that  those  who  may  be  in 
confinement  on  such  charges,  at  the  time  of  the  ratifica- 
tion of  the  said  treaty  in  America,  shall  be  immediately 
set  at  liberty,  and  the  prosecutions  so  commenced  be  dis- 
continued. 

Article  7th. — There  shall  be  a  firm  and  perpetual  peace 
with  his  Britannic  Majesty  and  the  said  states,  and 
between  the  subjects  of  the  one,  and  the  citizens  of  the 
other,  wherefore  all  hostilities  both  by  land  and  sea  shall 
from  henceforth  cease;  prisoners  on  both  sides  shall  be 
set  at  liberty ;  and  his  Britannic  Majesty  shall,  with  all 
convenient  speed,  and  without  causing  any  destruction  or 
carrying  away  negroes,  or  other  property  of  the  AfnericoM 
independents,  withdraw  all  his  armies,  garrisons,  and  fleets 
from  the  United  States,  and  from  every  port,  place,  and 
harbour  within  the  same,  leaving  in  all  fortifications  the 
American  artillery  that  may  be  therein,  and  shall  also 
order  and  cause  all  archives,  records,  deeds,  and  papers, 
belonging  to  the  said  states  or  their  citizens,  which,  in  the 
course  of  the  war  may  have  fallen  into  the  hands  of  his 
officers,  to  be  forthwith  restored  and  delivered  to  the 
proper  states  or  persons  to  whom  they  belong. 
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The  question  for  the  opinion  of  the  Court,  is,  whether         ^^2^- 
the  lessors  of  the  plaintiff,  or  any  or  either  of  them,  are    Auchmutt 
entitled  to  recover  the  said  premises  in  question  ?     If  the 
Court  shall  be  of  opinion  that  they  are,  then  the  verdict  is 
to  stand.    If  not,  then  a  nonsuit  is  to  be  entered. 

Chitty,  for  the  lessors  of  the  plaintiff.    The  question  is, 
whether  the  lessors  of  the  plaintiff,  being  born  after  the 
acknowledgment    of   the    independence   of    the   United 
Sttates  of  America  under  the  circumstances  mentioned  in 
the  case,  are  entitled  to  inherit  land  in  England.     It  is 
submitted  that  they  have  heritable  blood  in  them,  and  by 
force  of  the  statute  4  Geo.  2,  c.  21,  are  entitled  to  recover 
in  this  ejectment,  as  being  persons  whose  father  was  a 
natural  born  subject  of  the  crown  of  Great  Britain  at  the 
time  of  their  birth.     If  R.  N.  Auchmuty,  their  father,  is  to 
be  considered  as  a  natural  born  subject  at  the  time  of 
their  birthj  then  there  is  no  doubt  of  their  right  to  recover 
by  virtue  of  the  above-mentioned  statute.    This  case  is 
perfectly  distinguishable  from   Doe  v.  Acklam  {a).      In 
that  case,  it  was  held,  that  Thomas  Ludlow^  the  father 
of  the  claynant,  had  ceased  to  be  a  subject  of  the  crown  of 
Great  Britain^  and  had  become  an  alien  thereunto  before 
the  birth  of  his  daughter,  Mrs.  Thomas,  the  lessor  of  the 
plaintiff.      Here  Mr.  R.  N.  Auchmuty  never  ceased  to  be 
a  natural  bom  subject  of  the  crown  of  Great  Britain. 
Throughout  the  whole  of  the  revolutionary  war,  he  con- 
tinued  his  attachment  to  the  British  government,  and 
bore  arms  in  the  royal   cause,  until  the  peace  between 
America  and  the  mother-country  was  concluded.     After 
that  time,  he  was  employed  by  the  British  government  in 
an  official  situation  ;  and  after  the  determination  of  his 
employment  under  the  crown,  he  settled  in  the  United 
States  of  America,  and  married  a  British  born  subject, 
by  whom  he  had  the  lessors  of  the  plaintiff,  who  were 
bom   after  the  declaration  of   independence.      It  must 

(a)  Ante,  toI.  It.,  394.    2  B.  &  C.  779. 
VOL.    VIII.  2  R 


600  Cases  in  the  king's  bench, 

1826.         be   made  out  od  the  other  side,  that  the  father  of  the 
AucuMUTT     lessors  of  the  plaintiff  had  ceased  to  be  a  natural  bom 
^'  subject  at  the  time  of  their  birth,  before  their  title  can  be 

barred  on  the  ground  of  alienage.  Now  when  did  he 
cease  to  be  a  British  subject  ?  It  is  clear  that  to  the 
very  last  he  adhered  to  the  royal  cause,  and  did  not  settle 
in  America  until  after  the  declaration  of  independence, 
and  until  after  his  employment  under  the  crown  had  termi- 
nated. So  thaty  in  fact,  he  never  ceased  to  be  a  British 
^  subject,  and  consequently,  his  children  have  not  lost  their 
heritable  blood.  It  cannot  be  denied,  that  if  the  children 
were  born  before  the  American  war  broke  out,  and  whilst 
the  two  countries  were  at  amity,  they  would  be  entitled  to 
inherit  from  their  father ;  surely,  then,  the  circumstances 
of  their  being  born  after  the  war,  will  not  work  a  for- 
feiture of  those  rights  which  they  would  previously  have 
had,  as  being  the  children  of  natural  born  British  subjects. 
At  the  time  of  their  birth,  the  lessors  of  the  plaintiff  were 
the  children  of  a  person  who  still  preserved  the  character 
of  a  natural  bom  subject  of  Great  Britain ;  and  therefore, 
by  operation  of  the  statute  4  Geo.  2,  c.  21,  are  entitled  to 
maintain  this  ejectment.  That  statute  was  ^passed  to 
explain  the  3d  section  of  7  Anne,  c.  5,  for  naturalizing 
foreign  Protestants;  and,  after  reciting  that  section, 
whereby  it  was  enacted,  that  the  children  of  all  natural 
bom  subjects,  born  out  of  the  liegance  of  her  majesty, 
should  be  deemed,  adjudged,  and  taken  to  be  natural 
born  subjects  of  this  kingdom,  to  all  intents,  construc- 
tions, and  purposes  whatsoever,  it  proceeded  to  enact, 
''that  all  children  born  out  of  the  liegance  of  the  crown 
of  England  or  of  Great  Britain,  or  which  shall  hereaft^ 
be  bom  out  of  such  liegance,  whose  fathers  were  or  shall 
be  natural  born  subjects  of  the  crown  of  England  or  Great 
Britain,  at  the  time  of  the  birth  of  such  children,  re- 
spectively, shall  and  may,  by  virtue  of  the  said  recited 
clause  in  the  said  act  of  the  7  Anne,  and  of  this  present 
act,  be  adjudged  and  taken  to  be,  and  all  such  children 
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are  hereby  declared  to  be,  natural  born  subjects  of  the 
crown  of  Great  Britain,  to  all  intents,  constructions,  and 
purposes  whatsoever."  Indeed,  the  doctrine  of  the  com- 
mon law  is  very  similar  to  that  which  is  thus  enacted  by 
the  legislature,  for  in  Bacon  v.  Bacon  (a),  it  was  held,  that 
the  daughter  of  a  British  merchant,  who  went  abroad  and 
settled  in  the  Prussian  dominions,  and  there  married  the 
daughter  of  an  Englishman,  by  whom  he  had  the  plaintiff, 
was  bom  a  denizen,  and  was  heir  to  her  father,  so  as  to 
take  land  by  descent  in  this  country.  Some  stress  will  be 
laid  by  the  other  side,  upon  the  statement  in  the  case,  that 
after  the  determination  of  R,  N.  Auchtnuty's  employment 
under  the  British  government,  he  settled  in  the  United 
States  of  America.  Now  there  is  no  magic  in  the  word 
settled.  It  does  not  import  any  renunciation  of  the  character 
of  a  British  bom  subject,  nor  does  it  deprive  the  party 
settling  of  any  incident  belonging  to  his  original  status. 
As  well  might  it  be  said,  that  an  Englishman,  by  going 
over  to  France,  taking  a  house,  purchasing  an  estate,  mar- 
rying and  settling  there,  would  thereby  lose  his  character 
of  a  British  bora  subject,  and  prevent  his  communicating 
heritable  blood  to  his  children  bora  in  France.  This  would 
be  a  monstrous  proposition,  and  would  be  in  direct  viola- 
tion, not  only  of  the  statute  4  Geo.  2,  c.  21,  but  of  the 
common  law  (6).  The  father  of  the  lessors  of  the  plaintiff 
never  lost  his  character  of  a  British  bom  subject ;  to  the 
last  he  retained  his  original  condition,  by  adhering  to  the 
crown  of  Great  Britain,  and  therefore  his  children  come 
within  the  express  terms  of  the  statute. 
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Abraham,  contriL.  The  lessors  of  the  plaintiff  having 
been  bora  in  America,  after  the  British  colonies  in  that 
country  had  thrown  off  their  allegiance,  and  after  the  king 
of  this  country  had  recognised  them  as  a  free,  sovereign, 
and  independent  nation,  are  to  be  considered  as  aliens, 

(a)Cro.Car.  601. 
(6)  See  the  JudgmenU  of  Sir  W.  Scott,  in  3  Rob.  41.    5  Tb.  90. 
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and  therefore,  cannot  inherit  land  in  England.     The  ques- 
tion submitted  to  the  determination  of  the  Court  may  be 
considered  in  two  points  of  view :    first,  as  respects  the 
condition  .of  these  children   by  the  common   law ;    and, 
second,  the  effect  which  the  statute  law  has  upon  their 
heritable  qualities.     First,  it  is  clea     prim&  facie,  that  by 
the  common  law,  as  laid  down  in  Calvin's  case  (a),  these 
children  are  aliens,  for  it  will  not  be  disputed  that  at  the 
time  they  were  born,  America  was  a  free,  sovereign,  and 
independent  state,  and  that  the  inhabitants  thereof  did  not 
owe  any  allegiance  to  the  King  of  Great  Britain:  and 
therefore,  being  born  out  of  the  liegance  of  the  king,  they 
are  aliens,  and  cannot  inherit  land  in  this  country.     Co. 
Lit.  129  (a).  Com.  Dig.  tit.  Alien.    Second,  the  statute 
law,  it  is  submitted,  does  not  help  the  argument  on  the 
other  side,  for  at  the  time  the  lessors  of  the  plaintiff  were 
bom,  their  father  had  lost  his  character  of  a  natural  bom 
British  subject.     After  the  declaration  of  American  inde- 
pendence, he  became  a  settled  inhabitant  of  the    United 
States:  he  is  found  adhering  to  the  American  government, 
and  is,  to  all  intents  and  purposes,  to  be  considered  as  a 
citizen   of  the  United  States.      [Abbottf  C.  J.     That  is 
not  found  in  the  case. — Bayley,  J.     It  does  not  follow  that 
because  he  settled  in  America,  after  the  British  colonies  in 
that    country    were   declared  independent,  he  became  a 
citizen  of  the  United  States.     He  might  still  retain  his  na- 
tional character,  of  a  British  subject,  in  contradistincUoo 
to  that  of  an  Ameriean  citizen].  At  the  time  of  the  birth  of 
these  children  he  was  settled  in  America,  he  had  renounced 
his  previous  national  character,  and  died  as  a  settled  inha- 
bitant of  that  country.     [Abbott,  C.  J.     We  can  give  no 
such  force  to  the  word  settled  as  you  contend  for. — BayUf, 
J.     If  a  British  subject  should  go  and  settle  in  America^ 
his  national  character  must  be  determined  by  the  same  rule 
as  if  he  were  to  settle  in  any  other  country ;  therefore,  his 
settling  in  America  would  produce  no  more  operation  upon 

{a)  7  Rep.  36. 
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his  national  character,  than  if  he  went  to  settle  in  Germany » 
or  Italj/I.     Still,  however,  it  is  submitted  that  his  children      auchmutt 
being  bom  out  of  the  liegance  of  the  king  of  this  country,  *'• 

would  cease  to  be  natural  born  subjects,  ^d  would 
have  all  the  consequences  of  alienage  attaching  to  them. 
IBayley,  J.  Suppose,  at  the  peace  of  1815,  a  British  bom 
subject  went  to  settle  in  France,  and  had  children  bora 
there,  can  it  be  denied  that  those  children  would  be  natural 
bom  subjects  of  the  crown  of  Great  Britain,  within  the 
meaningof  the  4  Geo.  2,  c.  21?]  It  being  found  in  the  Ian-  ' 
guage  of  this  case,  that  the  father  of  the  lessors  of  the 
plainti£P  went  to  America  and  settled  there,  and  continued 
there  until  the  time  of  his  death,  his  character  of  British 
subject  was  gone  by  the  declaration  of  American  inde- 
pendence, and  ipso  facto  he  became  an  alien.  There  was 
no  animus  revertendi ;  he  became,  to  all  intents  and  pur- 
poses, a  citizen  of  the  United  States.  [Abbott,  C.  J. 
Suppose  the  father  of  the  lessor  of  the  plaintiff  had 
himself  been  seised  of  an  estate  in  England,  could  the 
crown  have  taken  it  from  him  on  the  ground  of  his  being 
settled  in  Americal'}.  That  question  does  not  properly 
arise  in  this  case.  It  is  sufficient,  here,  to  say,  that  the 
lessors  of  the  plaintiff  being  born  out  of  the  liegance 
of  the  king,  they  have  no  heritable  blood  through  their 
father;  who,  at  the  time  of  their  birth,  was  a  settled 
inhabitant  and  subject  of  the  United  States.  [Abbott, 
C.  J.  Settled  is  a  very  ambiguous  phrase].  According 
to  the  definition  of  lexicographers,  it  means,  to  fix  in  any 
place;  to  establish;  to  fix  unalienably,  by  legal  sanc- 
tion ;  to  fix  inseparably ;  to  take  any  lasting  state.  The 
father  having  settled  in  America,  after  the  acknow- 
ledgment of  its  independence,  and  the  children  being  born 
afterwards  in  that  country,  it  is  contended  the  lessors  of  the 
plaintiff  are  aliens,  and  cannot  inherit  land  in  England. 
[Abbott,  C.  J.  It  appears  to  me  that  the  case  is  within 
the  very  words  of  the  act  4  Geo.  2,  c.  21. — Bay  ley,  J.  By 
the  treaty,  the  king  acknowledges  all  the  United  States 
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to  be  free,  sovereign,  and  independent  states.  Who  are 
made  independent  ? — ^The  states.  Does  not  that  mean  the 
persons  who  at  that  time  composed  the  ulinencoii  states? 
They  are  (^ivested  of  their  allegiance  to  the  crown  oi  this 
kingdom,  and  are  put  into  the  condition  of  a  new  allegiance 
to  another  government;  but  does  that  enable  a  British 
subject,  at  any  future  period,  to  divest  himself  of  his 
allegiance  to  the  crown  of  this  country  ?  The  case  of 
Doe  V.  Acklam  proceeded  on  the  foundation,  that  before 
the  birth  of  the  child,  the  father  ceased  to  be  a  British 
subject]. 


Chitty,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  clearly  of  opinion,  that  the  les- 
sors of  the  plaintiff  are  precisely  in  the  situation  provided 
for  by  the  statute  4.Geo.  2,  c.  21;  namely,  as  being  persons 
'*  whose  father  was  a  natural  born  subject  of  the  crown  of 
Great  Britain,  at  the  time  of  their  birth ;"  and  conse- 
quently, by  force  of  that  statute,  have  a  right  to  inherit 
lands  in  England. 


Bailey,  J. — This  case  is  perfectly  distinguishable  from 
Doe  V.  Acklam.  There,  the  father  of  the  lessor  of  the 
plaintiff  had  ceased  to  be  a  natural  bom  subject  of  the 
crown  of  Great  Britain  at  the  time  of  her  birth  ;  here,  the 
father  of  the  lessors  of  the  plaintiff  retained  his  character 
of  a  British  subject  at  the  time  they  were  bom.  The 
treaty  between  the  mother-country  and  the  American 
colonies,  made  the  latter  an  independent  state  and  govern- 
ment ;  that  is  to  say,  it  mfide  those  persons  who  were  at 
that  period  of  time  Vidhenug  to  the  then  American  govern- 
ment or  constituted  authorities^  free  of  their  allegiance  to 
the  crown  of  these  kingdoms,  and  left  them  to  adopt  their 
allegiance  to  the  new  government ;  but  if,  after  that  period 
of  time,  persons  continued  owing  allegiance  to  the  crown 
of  these  kingdoms,  the  treaty  did  not  entitle  such  persons 
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to  put  an  end  to  their  allegiance  at  any  future,  distant, 
period  of  time.  Now  in  this  case,  Robert  Niclwlls  Auch- 
muty,  the  father  of  the  lessors  of  the  plaintiff,  adhered  to 
his  allegiance  after  the  separation  of  the  American  colonies 
from  the  mother-country.  He,  therefore,  stood  in  the 
situation  of  any  other  natural  born  British  subject,  who 
had  gone  to  settle  in  France,  Germany,  Italy,  or  any 
other  foreign  country,  and  had  children  there,  who, 
would  undoubtedly  be  within  the  protection  of  the 
4  Geo,  2,  c.  21.  The  father  of  the  lessors  of  the 
plaintiff,  being,  a  natural  born  British  subject  at  the 
time  of  their  birth,  they  are  clearly  entitled  to  inherit 
lands  by  de3cent  in  England,  I  think  they  would  have 
a  right  to  do  so  by  operation  of  the  statute  7  Ann,  c.  6, 
8.3;  but  I  am  quite  satisfied  that  they  come  within  the 
protection  of  the  4  Geo.  2,  c.  21,  and  are  therefore 
entitled  to  judgment. 
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HoLRoYD,  J, — In  this  case,  both  the  father  and  mother 
of  the  lessors  of  the  plaintiff,  were  natural  born  subjects  of 
the  British  crown  ;  and  the  lessors  of  the  plaintiff  would 
come,  I  think,  within  the  operation  of  the  statute  of  Ann. 
It  is  true  that  persons  born  out  of  the  king's  allegiance 
would  not,  by  the  common  law,  have  any  heritable  blood  ; 
but  the  statute  of  Geo.  2,  makes  them  have  heritable  blood 
through  their  father  and  mother,  if,  at  the  time  of  the 
birth,  their  father  and  mother  were  natural  born  British 
subjects.  Here  the  parents  of  the  lessors  of  the  plaintiff 
were  both  natural  bom  subjects  at  the  time  the  latter 
were  born.  After  the  separation  of  the  American  states 
from  the  mother^country,  the  father  of  the  lessors  of  the 
plaintiff  continued  his  allegiance  to  the  crown  as  a  natural 
born  British  subject,  and  therefore  was  in  a  condition  to 
communicate  heritable  blood  to  his  children.  I  am  clearly 
of  opinion,  that  the  circumstance  of  his  settling  in  America, 
and  taking  up  his  domicile  there,  did  not  ipso  facto  make 
him  a  citizen  of  the  United  States,  and  put  an  end  to  his 
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allegiance   to  the  crown   of  Great  Britain.     On  these 
grounds,  I  am  of  opinion  that  judgment  must  be  given  for 
the  plaintiff. 

LiTTLEDALB,  J.,  was  gone  to  chambers. 


Postea  to  the  plaintiff. 


Wednesdavt 
June  14M. 

Where  the 
return  to  a 
writ  of  latitat 
stated  that  the 
defendaDty 
upon  being 
arrested  in  bis 
own  house, 
was  confined 
to  his  bed  by 
illness,  and 
could  not  be 
removed  with- 
out danger  to 
his  life,  and  so 
continued  ill 
at  and  after 
the  return  of 
the  writ,  and 
for  such  cause 
the  custody  of 
the  defendant 
was  relin- 
quished; the 
Court  refused 
to  grant  an 
attachment 
against  the 
sheriff,  and 
allowed  him 
to  amend  his 
return  upon 
payment  of 
costs. 


Baker  t?.  Davenport. 

oTEER,  shewed  cause  against  a  rule  obtained  on  a 
former  day,  by  R.  V.  Richards,  for  quashing  the  return 
made  by  the  sheriff  of  Derby  to  a  writ  of  latitat ;  and  why 
a  writ  of  attachment  should  not  issue  against  him,  for  not 
bringing  in  the  body  pursuant  to  the  said  writ.  The 
return  stated,  that  on  the  9th  of  Fehruarj/,  the  officer  to 
whom  the  warrant  was  directed,  proceeded  to  the  dwelh'ng 
house  of  the  defendant,  and  found  him  confined  to  his 
bed  by  paralysis,  and  suffering  under  a  severe  affection  of 
the  spine,  and  so  ill  as  to  be  in  an  unfit  state  to  be  re- 
moved from  bis  bed  without  the  greatest  danger  and  peril 
to  his  life ;  and  that  the  officer  remained  in  the  house  of 
the  defendant  until  and  after  the  return  of  the  writ, 
when  finding  that  the  defendant  continued  in  such  a 
state  of  health,  as  not  to  be  fit  to  be  removed  without 
the  greatest  danger  and  peril  of  his  life,  he  thereupon 
relinquished  the  custody  of  the  said  defendant.  Under 
these  circumstances^  it  was  contended  that  the  return 
was  sufficient,  and  the  case  of  Cavenagh  v.  Collett  (a),  was 
cited  as  an  authority  in  point.  In  that  case,  the  return  to 
the  writ  stated  that  the  defendant  was  insane,  and  could 
not  be  removed  without  great  danger,  and  continued  so 
till  the  return  of  the  writ,  and  the  Court  refused  an 
attachment  against  the  sheriff.  [Abbott,  C.  J.  That  is  a 
very  different  case  from  the  present.     In  that  case,  the 

(a)  4  B.  &  A.  279. 
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sheriff  mast  have  entered  a  lunatic  asylum,  and  the  de- 
fendant being  raving  mad,  the  officer  could  not  have 
removed  him  v^ithout  danger  to  his  own  life.  Bayley^  J. 
Here  there  was  no  occasion  for  the  officer  to  have  relin- 
quished the  custody  of  the  defendant,  for  he  might  have 
kept  him  until  he  got  better]. 
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R.  V.  RichardSf  was  stopped  by  the  Court. 

Abbott,  C.  J. — All  the  relief  we  can  give  the  sheriff, 
is  to  allow  •him  to  amend  his  return  upon  payment 
of  costs,  making  such  other  return  as  he  shall  be 
advised. 

Rule  discharged  upon  payment  of  costs. 


Glovbr  v.  Whatmore. 

vJN  shewing  cause  agains  a  rule  nisi  for  setting  aside      Where  a 

the  judccment  and  execution  in  this  case  for  irregularity,  fummonsfora 
JO  o  J  *   better  paiticu- 

with  costs,  the  facts  disclosed  on  the  affidavits  were  larofplaint- 
these : — ^The  writ  being  returnable  on  the  20th  April,  the  \^^  se™S  ' 
defendant's  attorney  on  the  21st,  obtained  a  Judge's  order  four  days 

before  defeii' 

for  a  particular  of  the  plaintiff's  demand ;  and  on  the  22nd,  dant's  time  for 

the  plaintiff  filed  a  declaration  de  bene  esse  in  debt,  and  pleadmff  was 

^  out,  and  the 

served  notice  thereof  at  the  defendant's  residence.     On  plaiDtiff  had 

the  2nd  A%,  a  bill  of  particulars  was  delivered  to  the  de-  gfv^e^J^tw 
fendant's  attorney,  and  on  the  3rd,  the  plaintiffs  attorney  particular, 

^Pnicn   render* 

filed   common   bail  for   the  defendant,   pursuant  to  the  ed  it  necessary 

statute.     In  the  afternoon  of  the  2nd  May,  the  defendant's  ^^  ^^^e  o*^^  » 

second  and  a 

attorney  took  out  a  summons  at  the  Judges'  chambers,  for  third  sum- 
mons, which 

last  was  attended  and  discharged,  and  in  the  meantime,  the  defendant's  time  for  pleading 

had  expired,  and  therefore  the  plaintiff  signed  judgment  for  want  of  a  plea,  and  took  out 

execution : — Held,  that  the  plamtiff*8  proceedings  were  irregular. 
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a  better  particular  of  demaDd»  and  served  a  copy  of  the 
same  on  the  plaintiff's  attorney,  which  the  latter  neglected 
to  attend.  A  second  and  third  summons  for  the  like  pur- 
pose were  taken  out  for  the  third  and  fifth  of  May  respec- 
tively, which  latter  the  plaintiff's  attorney  attended,  when 
the  Judge  refused  to  make  any  order.  Upon  this  summons 
being  discharged,  the  plaintiff's  attorney  signed  judgment 
as  for  want  of  a  plea,  and  sued  out  a  capias  ad  satisfacien- 
dum, and  served  the  defendant's  attorney  with  notice 
thereof,  on  the  8th  Mai/,  The  alleged  irregularity  in  the 
plaintiff's  proceedings  was,  that  the  defendant  as  was  con- 
tended, had  four  days  to  plead  from  the  return  day  of  the 
last  summons,  and  consequently,  that  the  plaintiff  was  not 
in  a  condition  to  sign  judgment  until  the  9th  May, 

Archbold  now  shewed  cause,  and  contended,  on  the 
authority  oi  St,  Hanlaire  v.  By  am  {a),  that  the  plaintiff's 
proceedings  were  regular,  for  there  it  was  held,  that  a  rule 
nisi  for  setting  aside  bailable  process,  *^  with  a  stay  of  pro- 
ceedings," does  not  enlarge  the  time  for  ^he  defendant  to 
put  in  and  perfect  his  bail,  until  the  rule  is  disposed  of,  so 
as  to  place  him  in  the  same  situation  as  he  was  in,  at  the 
time  the  rule  nisi  was  granted.  By  analogy,  that  case  was 
in  point  with  the  present. 

Gurney,  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — That  case  does  not  bear  upon  the 
present,  for  here  the  plaintiff  is  himself  in  fault,  by  being 
the  cause  of  delaying  the  defendant's  proceedings.  Here, 
the  plaintiff  neglects  to  deliver  a  bill  of  particulars,  from 
the  21st  April  until  the  2nd  May,  and  does  not  attend  the 
first  and  second  summonses  for  better  particulars,  which 
deprives  him  of  any  favour  from  the  Court ;  it  appears 
to  us,  therefore,  that  the  judgment  was  signed  too  soon,  and 
that  this  rule  must  be  made  absolute. 

The  other  Judges  concurred. 

Rule  absolute. 

(«)  Ante,  vol.  vii.,  458  ;  4  B.  &  C.  970. 
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Herbekt  V,  Taylor. 

jJEBT  oq  boDd.     Defendant  pleaded  the  general  issue      By  the 
nil  debit,  and  delivered  the  same  to  the  plaintiff's  attorney,  pr^c^jce  of 

m        i_  •         1  '       m  .     ^*^  Court,  on 

To  this   plea  the  plaintiff  demurred  generally,   and  his  a  general  de- 
attorney  delivered  the  issue  on  the  demurrer  to  the  de-  pi^^of^u* 
fondant's  attorney,  without  filing  the  demurrer  with  the  debet,  in  an 
clerk  of  the  papers,  and  obtained  a  rule  for  a  concilium^  bond^^^roi- 
and  for  jqdgment  on  the  demurrer.     Chitty,  on  a  former  per  book  may 
day,  obtained  a  rule  nisi  for  setting  aside  the  rule  for  a  and  delivered 
concilium,  and  the  delivery  of  the  issue  for  irregularity,  the  *>y  t*>e  plain- 
alleged  irregularity  being,  that  the  demurrer  ought  to  have  to  the  opposite 

been  filed  with  the  clerk  of  the  papers.  n^nlt  b^"* 

filed  with  the 

Marry att  and  Archbold  now  shewed  cause.    The  ques-  papers, 
tion  is,  whether,  in  the  case  of  a  general  demurrer  to  a 
plea  of  nil  debet  to  an  action, upon  a  bond,  the  demurrer 
book  is  to  be  filed  with  the  clerk  of  the  papers,  or  whether 
it  is  sufficient  if  it  be  made  up  by  the  plaintiff^s  attorney  ? 
It  is  submitted  that,  by  the  practice  of  this  Court,  general 
pleas  and  general  demurrers  may  be  delivered   by  the 
attomies,;  and  that  it  is  only  special  pleas  and  special 
demurrers  that  are  required  to  be  filed  with  the  clerk  of 
the  papers.     By  the  rule  of  Court,  Mich.  2  W.Sf  M.,  no 
attorney  shall  presume  to  deliver  to  aay  otiier  attorney,  or 
receive  from  any  other  attorney,  any  special  plea,  which 
ought  to  be  filed  in  the  office  of  the  clerk  of  the  papers,  or 
a  copy  of  such  plea,  before  such  plea  shall  be  put  into  the 
office  of  the  clerk  of  the  papers.     Now  a  general  issue  does 
not  come  within  this  rule.      Previous  to  that  rule,  the 
issues  were  always  made  up  by  the  attorney,  and  the 
pleadings  delivered  by  him  to  the  attorney  on  the  other 
side.     In  a  note  to  rule  Trinity  12  W,  3,  by  Sir  George 
Cooke,  prothonotary  of  C.  P.,  in  his  edition  of  the  Rules  of 
Court,  1747,  it  is  said,  *'  The  attomies  of  this  Court  make 
up  the  issue  and  demurrer  books  in  the  following  cases : 
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viz. ;  every  issue  may  be  given  on  the  book  side  ;  not  guilty 
to  a  new  assignment ;  the  bar  of  son  frank  tenements  ; 
comperuit  ad  diem  to  a  sherifTs  bond ;  nul  tiel  record  to 
an  action  of  debt  on  a  judgment ;  a  general  demurrer  to  a 
declaration  ;  in  covenant,  where  the  defendant  in  his  bar 
concludeth  to  the  country ;  every  special  non  est  factum ; 
every  son  assault  demesne ;  and  likewise  all  issues  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita 
querela,  and  all  repleaders,  or  other  things  formerly  entered 
of  record.  In  all  other  cases,  both  by  bill  and  original, 
the  special  pleadinors  are  to  be  left  with  the  clerks  of  the 
papers,  who  make  copies  thereof;  and  when  issue  is  joined, 
the  paper  books  are  made  up  by  them."  This  rule  of 
practice  is  also  laid  down  in  Crompton  and  Sellon.  It  is 
obvious  that  the  rule  of  Court,  Trin.  12  IF.  3,  makes  a  dis- 
tinction between  general  and  special  pleas  and  demurrers. 
In  Hilary,  1817(a),  it  was  ruled,  that  a  general  demurrer^ 
in  all  cases  except  to  a  special  plea,  must  be  delivered  to 
the  attorney  of  the  opposite  side,  and  not  filed. 


Chitty,  contrsl.  It  is  true  that,  by  the  rule  of  Court 
Trin,  12  W,  3,  the  attornies  are  to  make  out  all  issues  and 
demurrers,  upon  writs  of  error,  scire  facias,  and  audita 
querela,  and  repleaders  or  other  matters  formerly  entered 
of  record  ;  but  Mr.  Tidd,  in  his  Practice,  8  ed.  774,  adds, 
that  "  in  all  other  cases,  both  by  bill  and  original,  ia  K.  B., 
the  issue,  or,  as  it  is  commonly  called,  the  paper  book,  or 
upon  an  issue  in  law,  the  demuiTer  book  is  made  up  by  the 
clerk  of  the  papers."  And  certainly  the  uniform  practice 
has  been  to  observe  this  rule.  A  general  demurrer  to  a 
plea  must  be  signed  by  counsel.  That  of  itself  shews  that  it 
is  of  a  special  nature,  and  ought  not  to  be  merely  delivered. 

Cur\  adv.  vult. 


Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

(a)  2  Archbold's  Practice,  6.  2nd  cd. 


Herbert 
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The  point  in  this  case  was,  whether  the  plaintifip's  attorney         i826. 

was  at  liberty  to  make  up  and  deliver  the  paper  book.    We 

have  looked  into  the  practice  of  the  Court,  and  we  are  of  v. 

opinion,  that  in  such  a  case  as  this,  he  was  at  liberty  to      Taylor. 

make  up  and  deliver  the  paper  book.     The  rule,  therefore, 

must  be  discharged. 

Archbold  then  prayed  judgment  for  the  plaintiff  upon 
the  demurrer,  which  was  given  accordingly. 


Evans  v.  Roberts  (a). 

X  HIS  was  an  action  of  indebitatus  assumpsit,  for  a  cover  A  contract 

of  potatoes  bargained  and  sold.     Plea,  the  general  issue,  ^growins 

At  the  trial  before  Garrow,  B.,  at  the  last  Lent  assizes  for  cover  of  pota^ 

the  county  of  Monmouth,  it  appeared  in  evidence  that  the  by  the  vendor, 

defendant,  on  the  25th  September,  1825,  agreed  by  parol  ^d  carried  by 

with  the  plaintiff,   to  purchase  a  cover  of  potatoes  then  whenatmatu- 

growing  on  land  of  the  plaintiff,  at  the  price  of  5/.,  and  the  "onJ^ac^oj * 

defendant  paid  one  shilling  earnest.     Some  dispute  arose  sale  of  lands, 

as  to  who  should  raise  the  potatoes,  and  the  plaintiff  agreed  hereditaments 

that  he  should  dig  them  u  p.    The  defendant  agreed  to  come  o'  any  interest 
111  1    <»        /-If    •  r  It      •  At      inorconcem- 

and  take  them  away  before  Christmas  foUowmg.    At  the  ing  them, 

time  the  potatoes  in  question  were  sold,  potatoes  of  the  ^i^l^i"^® 

•  7       .  meaning  of 

same  quality  were  selling  in  the  market  at  12^.  per  sack,  the  fourth  sec- 
and  in  a  month  afterwards  they  fell  to  8s. ;  and  the  defen-  smtute  of 
dant  having  neglected  to  take  the  potatoes  pursuant  to  his  Frauds, 
agreement,  the  present  action  was  brought.     It  was  ob- 
jected on  the  part  of  the  defendant,  that  the  agreement 
imported  the  sale  of  an  interest  in  or  concerning  land,  and 

(a)  Pursuant  to  the  King's  warrant,  issued  ten  days  before  the  end  of 
Trini/y  term,  by  virtue  of  the  statute  3  Geo.  iv.  c.  102,  the  judges  of 
this  court  sat  at  Westminster,  from  the  15th  until  the  24th  June  inclu- 
sively ;  and  then  again  from  the  30th  October  until  the  4th  November 
inclusively.  The  cases  marked  with  an  asterisk  in  the  following  pages, 
were  decided  at  those  sittings. 
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not  being  in  writing,  was  void  within  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  4 ;  but  the  learned  Judge  was  of  opinion, 
that  inasmuch  as  the  vendor  was  to  take  up  the  potatoes, 
it  must  be  considered  merely  as  a  contract  for  the  sale  and 
delivery  of  goods  and  chattels,  within  the  meaning  of  the 
17th  section  of  the  same  statute ;  and  therefore,  under  his 
Lordship's  direction,  the  plaintiff  had  a  verdict  for  4/.  19f., 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 


Ludlow,  in  Easter  term,  having  obtained  a  rule  nisi  to 
enter  a  nonsuit. 


Justice  now  shewed  cause.  This  case  is  clearly  not 
within  the  4th  section  of  the  Statute  of  Frauds,  for  it  can- 
not be  pretended  that  the  defendant  acquired  any  interest 
in  the  land  upon  which  the  potatoes  grew.  The  cases  upon 
the  statute  have  already  gone  far  enough,  and  the  Courf 
will  not  be  inclined  to  extend  its  construction  to  a  case  of 
this  nature.'  The  land  in  this  case  was,  in  fact,  no  more 
than  a  warehouse,  for  the  purpose  of  keeping  the  potatoes 
until  it  suited  the  defendant's  convenience  to  take  them 
away.  Under  the  agreement,  the  defendant  acquired  no 
right  of  occupation  in  the  land,  still  less  had  he  any 
interest  in  the  growing  produce.  This  is  not  like  the  case 
of  Crosby  v.  Wadsworih  (a),  where  the  contract  was  for 
growing  grass  to  be  made  into  hay,  and  which  was  to  re- 
main on  the  land  in  order  that  it  might  ripen  for  that  pur- 
pose. There  the  party  was  the  grantee  vesturae  ter- 
rse  or  herbagii  terrsB,  and  might,  according  to  Co,  Litt.  4  h, 
maintain  trespass  quare  clausum  fregit,  although  he  had 
not  the  soil ;  but  here  no  such  rule  applies,  because  the 
defendant  had  neither  the  exclusive  right  of  possession,  nor 
any  such  interest  in  the  growing  produce  of  the  soil  as 
would  bring  the  case  within  the  operation  of  the  4th  section 
of  the  statute.  This  case  must  be  governed  by  Warwick  v. 
Bruce  (b),  and  Parker  v.  Stamland  (c),  both  of  which 

(a)  6  East,  602.         (6)  2  M.  &  S.  205.  (c)  1 1  East,  362. 
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were  precisely  analagous  in  their  circumstances  to  this  case, 
both  having  reference  to  a  contract  for  the  sale  of  potatoes 
growing  on  the  land.  Here  the  Court  stopped  him,  and 
called  upon 

Ludlow,  contra.     At  the  time  of  the  agreement  in  ques- 
tion, the  potatoes  were  growing  on  the  land,  and  were 
to  remain  in  the  soil  until  it  suited  the  convenience  of  the 
defendant  to  take  them  away,  provided  they  were  carried 
before  Christmas.     According,  therefore,  to  the  authority 
of  Crosby  V.    Wadsworth,  and  Parker  v.  Staniland,  the 
vendee  had  an  interest  in,  or  concerning  the  land,  within  the 
meatning  of  the  4th  section  of  the  Statute  of  Frauds.     It  is 
not  necessary  that  the  party  should  have  a  title  to  the 
land  ;  it  is  sufficient  if  he  have  a  beneficial  interest  in  it, 
so  as  to  entitle  him  to  enter  for  the  purpose  of  taking  the 
pfoduce.     The  cases  of  Waddington  v.  Bristow  (a),  and 
Emerson  v.  Heelisifi),  are  authorities  to  shew  that  the 
bare  right  to  have  the  subject  matter  of  the  sale  continue 
in  the  land^  constitutes  an  interest  in  the  soil.     The  former 
was  the  case  of  the  sale  of  a  quantity  of  hops,  which 
should  be  grown  on  a  certain  number  of  acres  of  land,  to 
be  delivered  in  pockets  at  a  certain  place;  and  there  Heathy 
J.,  said,  "  the  subject  matter  of  the  agreement  must  be 
taken  with  reference  to  the  time  at  which  the  contract 
was  made.    Now,  at  that  time,  the  hops  did  not  exist  in 
tR&  state  of  goods,  wares,  and  merchandize."    The  case  of 
Emerson  v.  Heelis  decided,  that  a  sale  of  growing  turnips, 
no  time  being  stipulated  for  the  removal,  and  the  degree 
of  their  maturity  not  being  positively  found,  is  a  sale  of 
an  interest  in  land  within  the  4th  section  of  the  Statute  of       « 
Frauds,  and  must  be  in  writing.     [Boyfey,  J.     Could  you 
not  have  taken  these  potatoes  under  an  execution  against 
the  goods  of  the  party  growing  them  7]     It  is  submitted 
that  they  would  stand  on  the  same  footing  as  growing 
com ;  but  without  going  to  that  extent,  it  is  sufficient 

(a)  2  B.  &  P.  452  {h)  2  Taunt.  38. 
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182C.         here  to  make  out  that  inasmuch  as  these  potatoes  were 

Evans        ST^^^^S*  ^^^  continuing  to  derive  succour  from  the  land, 

V-  whilst  they  were  the  property  of  the  defendant^  he  had 

such  an  interest  in  the  soil,  as  to  bring  this  contract  within 

the  meaning  of  the  4th  section  of  the  Statute  of  Frauds. 

Bay  LEY,  J. — It  seems  to  me,  that  this  is  to  be  ONisi- 
dered  as  a  contract  for  the  sale  and  delivery  of  what,  at  the 
time  of  the  contract,  were  goods  and  chattels.  It  is 
clearly  not  a  contract  for  an  interest  in  land.  The  bar- 
gain was,  that  the  defendant  should  hare  all  the  cover 
of  potatoes  which  the  land  in  question  should  produce 
(the  potatoes  being,  as  I  will  take  it  for  the  purpose  of 
the  argument,  in  a  growing  state),  the  owner  of  the  land 
to  get  them  out  of  the  ground,  and  the  defendant  to  carry 
them  away.  Now,  that  contract  does  not,  as  it  seems  to 
me,  give  to  this  defendant  any  interest  in  the  land.  He 
has  no  right  to  any  possession  of  the  land  ;  the  only  thing 
for  which  he  has  bargained  is,  that  he  shall  have  the 
potatoes  delivered  to  him  when  their  growth  shall  be  com- 
^  plete.    The  cases  which   have  been  relied  upon   in  the 

course  of  the  argument,  are  either  distinguishable  from 
the  present,  or,  where  not  distinguishable,  are  in  favour 
of  the  construction  which  the  Court  is  now  putting  upon 
the  Statute  of  Frauds.  In  Crosby  v.  Wadsworth  (a),  the 
contract  was  clearly  for  the  sale  of  an  interest  in  the  land. 
There  the  grass  was  growing,  and  the  vendee  was  to  mow 
it,  and  convert  it  into  hay.  He  had  the  whole  of  the 
vesture  of  the  land,  and  he  had  the  exclusive  possession  oi 
the  soil,  from  the  date  of  the  contract  until  the  period 
when  the  grass  should  be  cut  and  made  into  hay.  Grass 
growing  in  a  natural  state,  stands  on  a  very  different 
footing  from  produce  which  is  obtained  from  land  by  arti- 
ficial means,  or  by  the  application  of  a  particular  course  of 
husbandry.  Grass  is  the  natural  growth  and  produce  of 
the  land  itself,  permanently  remaining,  not  exhausted  when 

(a)  6  East,  602. 
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once  cut,  but  constantly  growing  and  renewing.  It  cannot 
be  seized  in  execution  under  a  fieri  facias,  as  goods  and 
chattels.  Upon  the  death  of  the  owner  of  the  land,  it 
goes  to  the  heir,  and  not  to  his  executor  or  personal 
representative.  But  in  the  case  of  growing  potatoes, 
which  are  the  artificial  produce  of  the  land,  arising  from 
a  particular  course  of  husbandry,  they  come  within  the 
description  of  emblements,  and  go,  not  the  heir,  but  to  the 
executor,  and  they  may  be  seized  in  execution  under  a 
writ  of  fieri  facias.  That  writ  goes  against  the  goods  and 
chattels  of  the  party,  and  therefore,  whatever  the  executor 
would  be  entitled  to  take  as  goods  and  chattels,  may  be 
seized  by  the  sheriff.  Now,  the  potatoes  in  this  case 
might,  in  my  opinion,  be  seized  under  a  writ  of  fieri  facias ; 
and  whether  at  the  time  of  the  contract  they  were  in 
a  growing  state,  or  in  a  warehouse,  it  seems  to  me  that 
they  are  to  be  considered  as  what  the  law  designates 
goods  and  chattels.  If  that  be  so,  then  they  are  not 
within  the  provision  of  that  section  of  the  29  Car.  2,  c.  3, 
which  relates  to  the  sale  of  an  interest  in  land.  In  the 
case  of  Parker  v.  Staniland  (a),  the  potatoes  were  clearly 
considered  as  goods  and  chattels,  and  not  amounting 
to  an  interest  in  land.  I  agree  that  that  case  is  distin- 
guishable from  the  present,  because  there  the  potatoes 
had  ceased  to  grow.  The  case  of  Warwick  v.  Bruce,  is 
also  distinguishable  from  this  in  the  same  particular  ;  but 
I  think  the  reasoning  of  Lord  Ellenborough,  in  the  latter 
case,  is  extremely  important  in  assisting  us  in  coming  to  a 
right  conclusion,  when  forming  a  judgment  as  to  the 
effect  of  that  clause  of  the  Statute  of  Frauds,  which  speaks 
of  an  interest  in  lands,  tenements,  or  hereditaments.  He 
there  says,  ''  as  to  the  last  objection,  if  this  had  been  a 
contract  conferring  an  exclusive  right  to  the  land  for  a 
time,  for  the  purpose  of  making  a  profit  of  the  growing 
surface,  it  would  be  a  contract  for  the  sale  of  an  interest 
in,  or  concerning  lands,  and  would  then  fall  unquestion- 

(a)  1 1  East,  362. 
VOL.  viii.  2  s 
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ably  within  the  range  of  Crosby  t.  Wadsworth.  But  here  is 
a  contract  for  the  sale  of  potatoes  at  so  much  per  acre  ;  the 
potatoes  are  the  subject  matter  of  sale,  and  whether  at  the 
time  of  sale  they  were  covered  with  earth  in  the  field,  or  in 
a  box,  still  it  was  a  sale  of  a  mere  chattel.  It  falls,  there- 
fore,  within  the  case  of  Parker  v.  Staniland,  and  that 
disposes  of  the  point  on  the  Statute  of  Frauds."  It  does 
not  appear  that  the  other  Judges,  in  giving  judgment, 
made  any  observations  upon  that  point;  but  it  is  clear 
that  my  Lord  Ellenborough*^  judgment  proceeded  npon 
the  ground,  that  if  the  contract  gave  to  the  vendee 
no  right  to  the  land,  for  the  purpose  of  enabling  him 
to  make  a  profit  of  the  growing  surface,  then  it  was 
not  to  be  considered  as  giving  him  an  interest  in  the 
land,  but  merely  in  a  chattel.  Now,  trying  this  case 
by  that  test,  there  is  nothing  but  a  contract  for  the 
sale  and  delivery  at  a  future  period,  of  that,  v?hich  at  a 
future  period  would  be  in  a  perfect  state,  as  goods  and 
chattels.  The  case  of  Emerson  v.  Ileelis  (a),  was  one  in 
which  there  was  some  degree  of  difficulty,  and  there  is,  no 
doubt,  a  distinction  between  this  and  that ;  but  it  is  a  veiy 
nice  distinction.  It  may,  indeed,  be  doubted,  whether 
there  is  any  substantial  difference  between  the  two  cases. 
That  was  a  contract  for  the  sale  of  growing  turnips,  no 
time  being  stipulated  for  their  removal,  and  the  deoree  of 
their  maturity  not  being  positively  found  ;  and  the  Court 
held,  that  that  was  the  sale  of  an  interest  in  land  within 
the  29  C.  2,  c.  3,  s.  4,  and  must  be  in  wTiting.  The  tar- 
nips,  it  is  to  be  observed,  were  sold  by  public  auction. 
Now,  in  that  case,  it  was  not  necessary  to  decide  the  point 
upon  the  Statute  of  Frauds,  because  there  was  another  point 
in  favour  of  the  plaintiff,  which  rendered  a  decision  upon 
the  first  question  perfectly  unnecessary,  for  the  contract 
being  signed  by  the  auctioneer  as  the  agent  of  the  buyer, 
was  equally  binding  whether  it  was  for  a  sale  of  goods  and 
chattels,  or  of  an  interest  in  land.     In  that  case,  undoubt- 

(fl)  2  Taunt.  38. 
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edly,  Mansfield,  C.  J.,  seems  to  have  considered  that  the         1826. 

sale  of  the  turnips  was  a  sale  of  an  interest  in  the  land.        :Z"^^' 

'^  /  Evans 

On  the  25th  September,  the  plaintiff  put  up  to  sale  by  v, 

public  auction,  a  crop  of  turnips,  then  growing  upon  his  ^»'0*e*t» 
land,  in  separate  lots,  and  under  certain  conditions  of  sale. 
The  defendant  by  his  agent,  who  was  his  farming-servant, 
attended  at  the  sale,  and  being  the  highest  bidder,  was  de- 
clared the  purchaser  of  27  different  lots,  and  the  name  of 
the  defendant  was  written  in  the  sale-bill  by  the  auctioneer, 
opposite  each  particular  lot  for  which  he  had  been  declared 
the  highest  bidder.  In  giving  judgment.  Sir  James 
Mansjield  83LySf  ^^  now  as  to  this  being  an  interest  in  land, 
we  do  not  see  how  it  can  be  distinguished  from  the  case  of 
hops,  decided  in  this  Court,  and  if  the  auctioneer  is  an 
agent  for  the  purchaaer,  then  the  Statute  of  Frauds  is 
satisfied,  because  the  memorandum  in  writing  is  signed  by 
an  agent  for  the  party  to  be  charged."  Upon  the  questions 
which  he  was  then  considering,  his  opinion  upon  the  point, 
whether  the  case  came  within  the  4th  section  of  the  Statute 
of  Frauds,  was  wholly  unnecessary  to  be  given,  because  in 
the  very  outset  the  principal  question  was,  whether  the 
contract  should  be  in  writing,  as  being  for  a  sale  of  goods 
amounting  to  10/. ;  and  he  answers  the  objection  upon 
that  ground,  by  saying  that  there  was  no  pretence  for  it, 
inasmuch  as  the  contract  for  each  stitch  of  turnips  was  a 
separate  sale,  each  being  under  10/.  He  then  goes  to  the 
next  question,  namely,  whether  it  was  the  sale  of  an 
interest  in  land,  and  if  so,  whether  the  signing  by  the 
auctioneer  was  a  signing  by  an  agent  for  the  purchaser  ; 
and  he  then  goes  on  to  shew  that  it  was  a  sufficient  signing. 
But  then  he  says,  that  as  to  its  being  an  interest  in  land, 
the  Court  could  not  see  how  it  could  be  distinguished  from 
the  case  of  hops,  decided  in  that  Court.  That  was  the  case  of 
WaddingtoH  v.  Bristow  {a),  and,  therefore,  it  is  necessary  to 
consider  whether  the  two  cases  are  or  are  not  similar,  or  may 
not  be  distinguished  from  each  other.    In  Waddington  v. 

(*/)  2  S.  Ic  P.  452. 
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182C.  Bristow,  a  contract  was  made  in  November^  1799,  for  all  the 
hops  which  should  be  grown  in  the  ensuing  year,  on  a  given 
number  of  acres  of  land.  Every  body  acquainted  with 
the  cultivation  of  hops  knows,  that  in  the  month  of  No- 
vember ^  the  crop  is  entirely  taken  off,  and  the  bind  severed 
from  the  roots ;  and,  therefore,  a  bargain  made  at  that 
period  of  the  year,  must  have  reference  to  the  new  crop 
in  the  following  year.  In  the  course  of  the  following 
spring,  the  bind  shoots  out  from  the  root,  during  the  sum- 
mer it  flowers,  and  finally  produces  the  hop.  Therefore, 
in  the  month  of  November,  1799,  when  the  bargain  was 
made,  there  was  nothkig  which  could  be  called  hop  but 
the  root,  and  it  is  quite  clear  that  the  party  was  not  to 
have  the  root,  but  what  in  common  parlance  should 
come  to  be  hops ;  the  hops  sold  not  being  in  existence  at 
that  time.  It  was  exactly  like  the  case  of  selling  a  quan- 
tity of  apples,  of  the  growth  of  the  ensuing  year,  the  hops 
being  no  more  in  existence  than  the  apples.  The  question 
in  that  case  was,  not  whether  the  agreement,  which  was 
in  writing,  was  for  an  interest  in  the  land,  but  it  was  in- 
sisted that  it  was  not  binding.  Why?  Because  it  was 
said,  that  the  contract  was  for  the  sale  of  goods,  wares, 
and  merchandize,  and  therefore  ought  to  be  stamped. 
On  the  other  hand  it  was  contended,  that  a  stamp  was  not 
required,  because  it  came  within  the  exception  of  the 
Stamp  Act,  which  exempts  from  the  stamp  duty  all  con- 
tracts for  the  sale  of  goods,  wares,  and  merchandize ;  and 
the  Court  was  of  opinion,  that  the  contract  was  not  an 
agreement  for  the  sale  of  goods,  wares,  and  merchandize 
within  the  exemption  of  the  23  Geo.  3,  c.  28,  s.  4; 
and  the  Judges  gave  different  reasons  for  their  judgment. 
Lord  Alvanley  thought  it  was  an  agreement  for  the  sale 
of  goods,  wares,  and  merchandize,  and  something  more, 
because  the  plaintiff  had  agreed  to  sell  the  whole  produce 
of  the  land,  in  a  certain  state,  at  the  time  of  the  delivery. 
Mr.  Justice  Heath  thought  that  the  subject-matter  of  the 
agreement  must  be  taken  with  reference  to  the  time  at 
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which  the  contract  was  made;  and  at  that  time  the  hops  1826. 
did  not  exist  in  the  state  of  goods,  wares,  and  mer- 
chandize, so  as  to  bring  the  case  within  the  exception  of 
the  statute.  Mr.  Justige  Rooke  said,  that  the  object  of 
the  legislature  in  introducing  the  exception  into  the  Stamp 
Act,  was  to  prevent  the  duty,  which  had  been  imposed  by  a 
prior  section,  upon  all  agreements  generally,  from  impeding 
ordinary  commercial  transactions ;  but  the  subject  of  the 
agreement  before  the  Court  was  a  speculative  bargain, 
relative  to  things  not  in  esse,  at  the  time  when  the  contract 
was  made;  and,  therefore,  it  did  not  appear  to  him  to  fall 
within  the  meaning  of  the  exception.  Mr.  Justice  Chambre 
was  the  only  Judge  who  gave  any  opinion  as  to  the  bargain 
giving  the  vendee  an  interest  in  land.  He  certainly  stated 
that  the  contract  gave  the  vendee  an  interest  in  the  whole 
produce  on  that  part  of  the  vendor's  farm,  which  consisted 
of  hop-grounds,  and  he  added,  "  if  the  vendor  had  grubbed 
up  the  hops,  or  had  refused  to  gather  or  dry  them,  it  would 
have  been  a  breach  of  the  contract.  Though  I  admit  that 
a  contract  for  the  sale  of  so  many  hops,  as  22  acres  might 
produce,  to  be  delivered  at  a  distant  day,  might  fall  within 
the  exemption  of  the  act,  notwithstanding  the  hops  were 
not  in  the  state  of  goods,  wares,  and  merchandize,  at  the 
time  the  contract  was  made,  yet  I  cannot  think  the  present 
agreement  within  that  exemption,  since  it  gives  an  interest 
to  the  vendee  in  the  produce  of  the  vendor's  land."  That 
learned  Judge,  however,  is  the  only  one  who  decides  that 
the  agreement  conveyed  an  interest  in  the  vendor's  land. 
I  confess,  I  think  the  opinions  of  Mr.  Justice.  CAaiwfcre,  in 
that  case,  and  of  Sir  James  Mansfield,  in  Emerson  v. 
Heelis,  do  not  warrant  us  in  coming  to  the  conclusion, 
that  this  contract  gave  the  party  such  an  interest  in  land 
as  brings  it  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds.  I  have  already  stated  that,  as  between 
heir  and  executor,  these  potatoes  would  not  go  to  the 
former,  but  to  the  latter.  It  is  urged,  that  the  bare  right 
to  have  the  potatoes  remain  in  the  ground,  is  itself  an 
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interest  in  the  ground.  I  do  not  concur  in  that  propo- 
sition. A  person  entitled  to  emblements  has  the  same 
right,  and  yet  he  is  not,  by  virtue  of  that  right,  considered 
to  have  any  interest  in  the  land,  inasmuch  as  the  land 
goes  to  the  heir,  and  the  emblements  to  the  executor. 
There  are  several  cases  which  shew  that  the  sheriff  may 
sell  leases  or  terms  for  years,  and  fructus  industriales,  as 
com  growing,  which  goes  to  the  executor  (a),  or  fixtures, 
which  may  be  removed  by  the  tenant  (6).  He  cannot, 
however,  seize  furnaces  and  fixtures,  or  apples  upon  trees, 
which  belong  to  the  freehold  and  go  to  the  heir  (c).  There 
are,  however,  many  authorities  upon  the  distinction  between 
such  things  as  go  to  the  executor,  and  such  as  go  to  the 
heir,  to  which  it  is  not  necessary  for  me  to  refer.  The 
Stat.  56  Geo.  3,  c.  50,  which  relates  to  the  manner  in 
which  growing  crops  shall  be  sold,  is,  indeed,  a  legislative 
declaration,  that  growing  crops  may  be  seized  and  taken  in 
execution  under  a  fieri  facias,  which  is  an  implied  recog- 
nition of  the  right  to  take  them  in  execution  at  common 
law,  as  goods  and  chattels.  In  the  late  case  of  Mayfitld  v. 
Wadsley  (d),  the  Court  were  of  opinion,  that  where  there 
was  a  sale  of  growing  crops  distinct  from  any  letting,  it 
did  not  convey  any  interest  in  the  land,  but  was  to  be 
considered  merely  as  a  sale  of  goods  and  chattels.  On 
the  whole,  therefore,  it  appears  to  me  that  this  was  a 
contract  not  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds,  conveying  any  interest  in  land,  but  was 
a  contract  for  the  sale  of  goods,  wares,  and  merchandize, 
within  the  meaning  of  the  17th  section  of  the  same  statute, 
though  not  to  an  amount  which  requires  a  note  or  memo- 
randum of  the  contract  in  writing.  The  rule  obtained  by 
the  defendant  must,  consequently,  be  discharged. 


HoLHOYD,  J. — I  am  also  of  opinion,  that  this  rule  must 

(fl)  Gilb.  Exec.  19, 1  Salk.  368.      25,  ante  vol.  1,  247. 

{h)  Salk.  368,  3  Atk.  30.  (rf)  Ante,  vol.  v.,  224.     3  B.  & 

(c)  Gilb.  Exec.  19,  5  B.  &  A.      C.  357. 
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be  discharged.  I  think  this  is  to  be  considered  as  a  bar- 
gain and  $ale  of  goods,  to  be  delivered  upon  request  at  a 
future  period.  Although  the  Tendee  might  derive  some 
benefit  from  the  land^  by  reason  of  the  articles  sold  con- 
tinuing upon  it  until  they  arrived  at  maturity,  yet  that  does 
not  give  him  any  interest  in  the  land  within  the  meaning 
of  the  Statute  of  Frauds.  This  appears  to  be  the  sale,  not 
of  any  specific  part  of  the  produce  of  the  land,  but  of  so 
many  potatoes  as  amounted  to  a  cover ;  and  if  the  vendor 
delivered  so  many  as  amounted  to  that  quantity,  he  would 
have  performed  his  contract.  But  even  supposing  the 
bargain  to  be  for  the  produce  of  a  particular  and  specific 
quantity  of  land,  still,  as  the  vendor  was  to  raise  the  pota* 
toes,  the  defendant  would  have  no  right  to  go  upon  the 
land,  for  any  other  purpose  than  to  take  them  away  after 
they  were  raised.  He  would  have  no  right  to  any  posses- 
sion of  the  land  itself  for  any  time  whatever.  The  con- 
tract seems  to  me  to  be  no  more  than  this;  that  the 
vendor  shall  sell  and  deliver  at  a  future  time,  upon  the 
request  of  the  vendee,  a  certain  quantity  of  potatoes, 
which  are  to  be  separated  from  the  land  by  the  vendor. 
The  reasoning  of  Lord  Ellenborough  in  Parker  v.  Stani- 
land  {a),  is  very  applicable  to  this  case.  There  it  was 
argued,  that  the  defendant  was  entitled  to  the  possession 
of  the  close  until  the  crop  was  taken ;  for  without  that, 
the  contract  could  not  have  been  executed  ;  and,  therefore, 
he  must  have  been  entitled  to  all  the  possessory  remedies 
against  a  wrong  doer  invading  his  possession.  To  that 
argument  Lord  Ellenborough  answered,  **The  lessee  pri- 
mse  vesturee  may  maintain  trespass  quare  clausum  fregit, 
or  ejectment  for  injuries  to  his  possessory  right:  but  this 
defendant  could  not  have  maintained  either;  for  he  had 
no  right  to  the  possession  of  the  close ;  he  had  only  an 
easement,  a  right  to  come  upon  the  land,  for  the  purpose 
of  taking  up  and  conveying  away  the  potatoes ;  but  that 
gave  him  no  interest  in  the  soil."    That  case  is  cited  and 

(a)  1 1  East,  366. 
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relied  upon  in  the  last  edition  of  Selwyn's  Nisi  Prius,  2 
vol.  837.  In  the  present  case,  the  potatoes  were  be  to 
taken  up  from  the  ground  by  the  vendor,  and  not  by  the 
vendee,  which  makes  it  still  stronger  than  that  cited.  In 
Emerson  v.  Heelis  {a),  the  sale  was  of  a  crop  of  growing  tar- 
nips,  andy  therefore,  not  fit  for  delivery  at  the  time  of  the 
contract,  and  as  the  vendee  was  not  to  pay  for  them  until 
January,  they  might  have  continued  to  grow  until  that 
time.  In  Poulter  v.  Killingbeck  (6),  an  action  of  indebi- 
tatus assumpsit,  with  a  count  on  the  quantum  meruit,  was 
brought  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff 
to  the  defendant,  and  accordingly  reaped  for  bis,  the  de- 
fendant's, own  use.  It  appeared  that  the  plaintiff,  by  a 
parol  agreement,  had  let  land  to  the  defendant,  from 
which  he  was  to  take  two  successive  crops,  and  to  render 
the  plaintiff  a  moiety  of  the  crops  in  lieu  of  rent.  While 
the  crops  of  the  second  year  were  on  the  groand,  an 
appraisement  of  them  was  taken  by  both  parties,  and  the 
value  ascertained.  The  defendant  having  afterwards  re- 
fused to  pay  a  moiety  of  the  value,  the  action  was  brought. 
It  was  objected,  on  a  case  reserved,  that  the  agreement 
was  within  the  statute,  because  it  related  to  land;  but 
the  Court  over-ruled  the  objection.  Eyre,  C.  J.,  observing, 
'^  that  the  circumstance  of  the  appraisement  seemed  to 
put  an  end  to  this  point.  It  was  true,  that  as  the  case 
originally  stood,  the  plaintiff  had  a  claim  to  a  moiety  of 
the  produce  of  the  laud  under  a  special  agreement ;  but 
that  special  agreement  was  executed  by  the  appraisement. 
The  circumstance  of  the  appraisement  afforded  clear  proof, 
that  the  plaintiff  sold  what  the  defendant  had  agreed  was 
his ;  and  the  price  having  been  ascertained,  brought  this 
to  the  case  of  an  action  for  goods  sold  and  delivered." 
In  Crosby  v.  Wadsworth  (c).  Lord  EUenborough  takes 
notice  of  Poulter  v.  Killingbeck,  and  observes  that,  **  The 
contract,  if  it  had  originally  concerned  an  interest  in  land, 
after  the  agreed  substitution  of  pecuniary  value  for  spe- 

{a)  2  Taunt.  38.        (6)1  Bos.  &  Pul.  397.      (c)  6  East,  602. 
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cific  produce,  no  longer  did  so :  it  was  originally  an  agree- 
ment to  render  what  should  have  become  a  chattel^  t.  e. 
part  of  a  severed  crop  in  that  shape,  in  lieu  of  rent ;  and 
by  a  subsequent  agreement,  it  was  changed  to  money, 
instead  of  remaining  a  specific  render  of  produce,  so  that 
one  wonders  rather,  how  it  should  ever  have  been  thought 
an  interest  in  land,  than  that  it  should  have  been  decided 
not  to  be  so."  So  I  sayliere,  the  contract  was  for  the 
sale  of  a  given  quantity  of  potatoes,  arising  from  a  parti- 
cular portion  of  land,  to  be  delivered  turned  up  by  the 
seller,  and  taken  away  by  the  buyer.  It  was  to  be  the 
specific  sale  and  delivery  of  what  was  to  be  a  complete 
chattel  at  the  time  of  delivery,  and  being  so,  although 
some  advantage  may  have  been  derived  to  the  defendant, 
by  the  potatoes  being  allowed  to  remain  in  the  land, 
still  it  was  not  an  agreement  for  the  sale  of  any  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concern- 
ing them,  within  the  meaning  of  the  Statute  of  Frauds. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
question  arises  upon  the  4th  section  of  the  Statute  of 
Frauds,  which  enacts,  that  no  action  shall  be  brought 
upon  any  contract  or  sale  of  lands,  tenements,  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing. 
The  question  then  is,  whether  the  agreement  for  the  sale 
of  these  potatoes  is  a  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them, 
and  I  am  of  opinion  that  it  is  not.  I  think  that  in  all 
cases,  if  the  subject-matter  of  the  contract,  which  is  the 
produce  of  land,  is  in  a  state  of  actual  existence  or  com- 
plete production  at  the  time  of  the  contract,  it  is  not 
a  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
within  the  meaning  of  the  section  to  which  I  have  ad 
verted.  I  lay  down  this  as  the  general  principle  ;  but  in 
my  opinion,  though  these  potatoes  may  not  have  been 
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fully  grown  at  the  time  of  the  contract,  and  may,  by  being 
suffered  to  remain  in  the  earth,  have  acquired  additional 
nourishment  or  a  further  degree  of  value,  yet  I  still  think 
that  it  is  not  a  contract  or  sole  of  any  interest  in  land, 
within  the  meaning  of  the  act  of  parliament.  The  words 
"lands,  tenements,  and  hereditaments,"  in  the  4th 
section,  appear  to  me  to  have  been  used  by  the  legis- 
lature as  importing  lands,  tenements,  and  heredita- 
ments,  in  fee  simple.  It  is  clear  that  they  are  used  in 
this  sense  in  the  5th  section,  which  requires  that  a  will 
of  lands,  tenements,  and  hereditaments,  shall  be  attested 
by  three  witnesses.  Then  as  to  the  words  *'  or  any 
interest  in  or  concerning  them,'*  they  must  also  be 
understood  as  referrable  to  a  real  and  not  a  chattel  in- 
terest. It  appears  to  me  that  the  interest  in  or  con- 
cerning lands,  tenements,  or  hereditaments,  must  be 
such  an  interest  as  gives  the  party  either  the  right  to 
the  reversion,  or  a  right  to  the  present  possession.  If 
it  is  a  contract  for  the  sale  of  a  term  of  years,  or  a 
contract  by  which  at  the  time  it  is  entered  into,  the 
vendee  is  to  have  a  present  possession,  then  it  will  be 
a  contract  or  sale  of  an  interest  in  lands,  within  the 
meaning  of  the  statute ;  but  otherwise  it  will  not.  Now 
here,  the  contract  only  gives  the  vendee  an  interest  in 
the  growing  produce  of  the  land,  which  constitutes  its 
annual  profit,  and  gives  him  no  interest  in  that  which 
can  be  said  to  be  identified  with  the  realty.  This  case 
seems  to  me  to  come  within  the  doctrine  of  the  law 
which  is  applicable  to  emblements.  In  Co.  Litt.  65  b, 
it  is  said,  *Mf  tenant  for  life  soweth  the  ground  and 
dieth,  his  executors  shall  have  the  corn,  for  that  his  estate 
was  uncertain  and  determined  by  the  act  of  God."  Then 
speaking  of  who  shall  have  the  right  to  emblements,  he 
says,  "  if  a  man  be  seized  of  land  in  right  of  his  wife,  and 
soweth  the  ground,  and  he  dieth,  his  executors  shall 
have  the  corn ;  and  if  his  wife  die  before  him  be  shall 
have  the  corn."    He  then  proceeds  to  point  out  an  actup 
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distinction  between  emblements  and  the  land  itself ;  and 
he  puts  cases  in  illustration  of  what  he  lays  down.  He 
is  here  speaking  of  an  interest  concerning  land.  But 
when  he  comes  to  the  growing  produce  of  land,  he 
points  out  a  distinction  between  the  land  itself,  and  that 
which  is  produced  by  arti^cial  culture.  The  latter  he  con- 
siders as  a  personal  chattel,  quite  independent  of,  and 
distinct  from,  the  land.  It  is  true  that  the  Statute  of 
Frauds  says  nothing  about  the  growing  produce  of 
land,  but  speaks  of  an  interest  in  or  concerning  it ;  but 
if  the  growing  produce  of  the  land  does  not  in  any  of 
the  cases  put  by  my  Lord  Coke,  constitute  any  part  of  the 
land,  it  appears  to  me  that  a  sale  of  potatoes  in  actual 
existence  at  the  time  of  the  contract,  whether  they  be 
in  a  state  of  maturity  or  not,  is  not  to  be  considered  a 
sale  of  an  interest  in  or  concerning  land,  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds ;  and  I 
think  the  cases  which  have  been  cited  do  not  impugn  this 
construction.  But  it  may  be  said,  that  the  object  of  the  Sta- 
tute of  Frauds  being  to  prevent  the  sale  of  a  valuable  inter- 
est in  property  from  being  contracted  for  by  parol,  there  is 
no  provision  in  the  statute  to  guard  against  a  case  of  this 
description.  That,  however,  is  not  so;  for  this  may  be 
considered  as  a  contract  for  the  sale  of  goods,  wares,  and 
merchandize,  within  the  meaning  of  the  seventeenth 
section.  ,  It  is  clear,  that  if  these  potatoes  are  to  be 
considered  as  goods  and  chattels,  as  I  think  they  must> 
they  might  be  taken  in  execution,  under  a  writ  of  fieri 
facias.  It  is  decided,  that  growing  com  may  be  taken  in 
execution,  and  I  do  not  see  why  potatoes  and  turnips 
should  not  stand  on  the  same  footing.  Those  articles,  it  is 
true,  are  comparatively  of  modern  culture  in  this  country, 
and  therefore  it  is  not  likely  that  they  would  be  the  sub- 
jects of  legal  decision,  as  to  their  liability  to  be  taken  in 
execution.  Upon  general  principles  of  law,  however,  they 
would  belong  to  the  executors,  upon  the  death  of  the  owner 
of  the  fee,  and  would  not  go  to  the  heir ;  and  I  take  it  to 
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be  a  general  rule,  that  whatever  would  go  to  the  executor 
might  be  taken  in  execution.  There  are  some  things  at- 
tached to  houses,  and  which  appear  to  form  part  of  the 
realty,  which  may  be  taken  in  execution.  In  Wtftitu  ▼. 
Jngleby{a),  indeed,  it  was  held,  that  the  sheriff  could  not 
take  in  execution  ranges,  ovens,  and  set-pots,  affixed  to  a 
house  built  by  the  person  against  whom  the  execution 
issued,  because  they  would  go  to  the  heir ;  but  in  Poolers 
case  {b),  it  was  held,  that  vats,  coppers,  &c.,  set  up  in  a 
house  by  a  lessee  for  years,  for  the  purpose  of  carrying  oo 
his  trade,  might  be  taken  in  execution  under  a  writ  of  fieri 
facias,  issued  against  him.  I  mention  these  cases  to  shew, 
that  even  things  that  appear  to  be  fixtures  to  the  freehold, 
may,  in  some  cases,  be  seized  as  goods  and  chattels,  and 
do  not  go  to  the  heir.  On  these  grounds,  I  am  of  opinion, 
that  the  contract  of  sale  in  this  case  was  no  more  than  the 
sale  of  a  chattel  interest ;  and  that  though  the  potatoes  were 
not  in  a  state  of  maturity  at  the  time  of  the  contract,  yet 
they  are  to  be  considered  as  goods,  wares,  and  mer- 
chandize, within  the  seventeenth  section  of  the  statute. 


Rule  discharged. 

{ti)  Ante,  vol.  i.,  247.    5  B.  &      Atk.  471 ;  and  Elwes  v.  Mawt,  3 
A.  625.     Vide  Exparte  Quincy,  1       East,  28. 

(6)  1  Salk.  .368. 
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in  fee^sun^en-     A  ^^  Master  of  the  Rolls  sent  the  following  case  for  the 

dered  to  the       opinion  of  this  Court, 
uses  of  an 

antecedent  At  the  time  of  the  making  of  the  indenture  of  lease 

deed  of  settle-    j^j  release,   next   hereinafter   mentioned,    Anne   Forbes, 

ment.     Ine 
deed  of  settle- 
ment reserved  a  power    of  revoking  the  uses  therein  declared,  and  of  limiting  new 
ones.      The  povrer   wai  duly    executed,  and  previously  vested  estates  were  thereby 
devested  >   Held,  that  the  uses  limited  in  the  execution  of  the  power  were,  nevertheless, 
valid. 
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spinster,  party  thereto,  was  seised  for  an  estate  of  inhe- 
ritance in   fee  simple,  of  certain  freehold  manors,  mes- 
suages,   lands,    tenements,    and    hereditaments    thereby 
conveyed.     She  was,  also,  at  that  time  seised  for  an  estate 
of  inheritance  in  fee  tail,  at  the  will   of  the  lord,  and 
according  to  the  custom  of  the  manor  of  Enfield,  of  certain 
copyhold  messuages  and  hereditaments,  with  the  appur- 
tenances, in  the  said  indenture  mentioned,  situate  within, 
and  parcel  of  the  manor  of  Enfield,  and  demised  and 
demisable  by  copy  of  court-roll  of  the  said  manor,  to  any 
person  or  persons  willing  to  take  the  same,  in  fee  simple 
or  otherwise,  at  the  will  of  the  lord,  and  according  to  the 
custom  of  the  said  manor.     By  lease  and  release,  bearing 
date  respectively  the  27th  and  28th  June^  1785  (being  the 
settlement  made  previous  to  the  marriage  of  Anne  Forbes 
with  William  Raymond),  the  release  being  duly  made  and 
executed  by  and  between  Anne  Forbes  of  the  first  part, 
William  Raymond  of  the  second  part,  James  Raymond, 
the  elder,  of  the  third  part,   Thomas  Fuller  and  James 
Raymond  the  younger,  of  the  fourth  part,  John  Raymond 
and  Thomas  Hall  Fiske  of  the  fifth  part,  and  John  Wolf 
and  Thomas  Hall  of  the  sixth  part,  in  consideration  of  the 
said  then  intended  marriage,  and  other  the  Considerations 
therein  mentioned,  the  said  freehold  hereditaments  of  which 
Anne  Forbes  was  seised  in  fee,  were  granted  and  released  by 
her,  with  the  privity  and  consent  of  William  Raymond, 
and  Thomas  Fuller,  and  James  Raymond  the  younger, 
their  heirs  and  assigns,  to  the  use  of  William  Raymond 
for  life,  and  to  certain  other  uses  therein  specified.     And 
by  the  said  indenture  of  release  it  was  provided,  agreed 
and  declared,  by  and  between  all  the  said  parties  thereto, 
that  it  should  be  lawful  for  Thomas  Fuller  and  James 
Raymond  the  younger,  or  the  survivor  of  them,  or  the  heirs 
of  such  survivor,  at  any  time  or  times  hereafter,  at  the 
request  and  with  the  consent  and  approbation  of   William 
Raymond  and  Anne  Forbes,  his  intended  wife,  or  of  the 
survivor  of  them,  during  their  lives,  and  the  life  of  the 
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1826.         siimTor  of  them,  (sach  reqaest,  Gooaenty  and  mppfobation 
BoDDivcTov.    ^  ^  testified  in  manner  therein  specified),  to  dispose  and 

^' convey,  either  by  way  of  sale  for  Yaloable  consideration  in 

money,  or  in  exchange  for,  or  in  lien  of  other  manors,  kc, 
of  eqoal  valne,  all  or  any  of  the  said  manors,  &c.,  unto 
any  person  or  persons  whomsoever,  and  that  for  the  par- 
pose  of  effecting  such  disposals  and  conTcyances,  bat  not 
for  any  other  purpose,  it  should  be  lawful,  if  it  should  be 
thought  necessary  or  requisite,  for  Thomas  FmUer  and 
James  Raymond  the  younger,  and  the  sunriror  of  them,  or 
for  the  heirs  or  assigns  of  such  sunrin>r,  upon  such  request, 
and  with  sach  consent  and  approbation  as  aforesaid,  tet- 
tified  as  aforesaid,  by  any  deed  or  instrument  in  wnting,  to 
be  sealed  and  deliFered  by  them,  the  said  Thomas  Fulkr 
and  James  Raymond  the  younger,  or  the  sunriFor  of  them, 
or  the  heirs  or  assigns  of  such  surviFor,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  the  uses, 
estates,  trusts,  powers,  provisoes,  limitations  and  agree- 
ments in  the  said  indenture  of  release  limited,  declared 
and  expressed,  of  and  concerning  the  said  hereditaments 
so  to  be  sold  or  exchanged,  and  by  the  same,  or  any  other 
deed  or  instrument  in  writing,  to  be  sealed,  and  delivered, 
and  attested,  and  with  such  consent  and  approbation,  and 
so  testified  as  aforesaid,  to  limit  and  appoint  the  said  here- 
ditaments and  premises  whereof  the  uses  should  be  so 
revoked,  either  unto  the  purchaser  or  purchasers,  or  to  the 
person  or  persons  making  such  exchange  or  exchanges ; 
and  to  his,  her,  and  their  respective  heirs  and  assig;os, 
or  otherwise  to  limit,  declare,  direct,  or  appoint  such  new 
or  other  use  or  uses,  estate  or  estates,  trust  or  trdsts,  (^ 
and  concerning  the  same  hereditaments  and  premises,  as 
should  be  necessary  or  requisite  for  effecting  such  sale  or 
exchange.  And  after  further  reciting  in  the  said  inden* 
tore  of  release,  that  Anne  Forbes  was  so  seised  in  fee-tail, 
as  aforesaid,  of  and  in  the  copyhold  messuages  and  hov- 
ditaments,  with  the  appurtenances,  within  and  parcel  of 
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the  manor  of  Enfield,  as  aforesaid,   Anne  Forbes  cove-         i®^^* 
nanted  to  make  such  surrender,  and  suffer  such  recovery    boddikotoh 
in  the  copyhold  court  of  the  said  manor*  as  were  neces-  v 

sary  to  extinguish  her  estate  tail,  and  bar  all  remainders 
expectant  thereon ;  and  for  surrendering,  limiting,  and 
assuring  the  same,  according  to  the  custom  of  the  manor, 
to  the  same  uses,  and  subject  to  the  same  powers,  as  were 
before  limited  and  declared  as  to  the  freehold  estates. 
Soon  after  the  execution  of  the  release,  the  intended  mar- 
riage was  solemnised  ;  and  afterwards  Anne  Raymond, 
and  her  husband,  William  Raymond,  surrendered  to  the 
use  of  John  Spelman  Mannings,  to  make  him  a  tenant  of 
the  said  copyhold  premises,  in  order  that  a  recovery 
might  be  suffered  according  to  the  covenant.  On  the 
17th  March,  1789,  Mannings  was  admitted,  and  a  reco- 
very was  suffered  according  to  the  covenant,  wherein  one 
JP.  Ruddle  was  demandant.  Mannings,  tenant,  and  Wil- 
Ham  Raymond,  and  Anne,  his  wife,  vouchees,  who  further 
vouched  the  common  vouchee.  Ruddle  was  admitted, 
and  immediately  surrendered  to  the  uses,  and  subject  to 
the  powers  in  the  indenture  of  the  release  contained  ;  and 
thereupon  William  Raymond  was  admitted  tenant  for 
life,  according  to  that  indenture.  By  release  and  ap- 
pointment of  the  16th  July,  1805,  made  and  executed 
by  Thofnas  Fuller  and  James  Raymond  the  younger,  of 
the  first  part,  William  Raymond,  and  Anne,  his  wife,  of  the 
second  part,  Samuel  Boddington  (the  plaintiff),  of  the  third 
part,  James  Weston,  of  the  fourth  part,  the  Rev.  John 
Raymond,  of  the  fifth  part,  and  Ambrose  Weston,  of  the 
sixth  part — Thomas  Fuller,  and  James  Raymond  the 
younger,  in  consideration  of  1,320/.,  being  a  reasonable 
price  in  that  behalf,  to  them  paid  by  Samuel  Boddington, 
with  the  consent  and  approbation,  and  at  the  request  of 
William  Raymond,  and  Anne,  his  wife,  testified  as  required 
by  the  said  first  mentioned  indenture  of  release,  and  by 
virtue  of  the  powers  thereby  given,  sold  the  said  copyhold 
premises  to  Samuel  Boddington  in  fee.     And  in  pursuance 
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of  the  powers  to  them  given  by  the  first  mentioned  inden- 
ture, and  the  surrender,  revoked  the  uses,  8lc.,  to  which 
the  said  copyhold  premises  had  been  surrendered^  and  did 
thereby  limit  and  appoint,  that  all  the  said  copyhold  pre- 
mises should,  immediately  from  and  after  the  sealing  and 
delivery  of  the  said  indenture  of  release  and  appointment, 
be  and  remain  to  the  use  of  Samuel  Boddington,  his  heirs 
and  assigns ;  and  William  Raymond,  for  himself,  and 
AnnCy  his  wife,  did  covenant  with  Samuel  Boddington, 
that  he  would  surrender,  or  cause  to  be  surrendered,  into 
the  hands  of  the  lord,  to  the  use  of  him,  Samuel  Bodding- 
ton, his  heirs  and  assigns,  the  said  copyhold  premises. 
/The  said  indenture  of  release  and  appointment  of  the  16th 
July,  1805,  was  a  disposition,  by  way  of  sale,  of  the  said 
copyhold  hereditaments;  and  the  same  was  duly  signed, 
sealed,  and  delivered,  by  all  the  parties  thereto,  in  the 
manner  required  by  the  first  mentioned  indenture  of  re- 
lease and  settlement.  On  the  22d  August,  1805,  TFtV- 
Ham  Raymond,  according  to  the  custom  of  the  manor, 
surrendered  the  said  copyhold  premises  into  the  bands  of 
the  lord,  to  the  use  of  Thomas  Fuller  and  James  Ray- 
mond the  younger,  their  heirs  and  assigns,  upon  the 
several  trusts,  and  for  the  ends,  intents,  and  purposes 
mentioned,  expressed,  and  declared,  of  and  concerning  the 
same,  in  the  said  indenture  of  settlement  of  the  28th  June, 
1785  ;  and  at  a  court  holden  in  and  for  the  manor  on  the 
28th  August,  1805,-  Thomas  Fuller,  and  James  Raymond 
the  younger,  were  duly  admitted  tenants  to  the  same ;  ha- 
bendum, unto  Thomas  Fuller  and  James  Raymond  the 
younger,  their  heirs  and  assigns,  At  the  will  of  the  lord, 
and  according  to  the  custom  of  the  manor,  upon  the 
several  trusts,  and  for  the  several  ends,  intents,  and  pur- 
poses mentioned,  expressed,  and  declared,  of  and  concern- 
ing the  same,  in  the  said  indenture  of  settlement  of  the 
28th  Jane,  1785.  Afterwards,  at  the  same  court,  Thonufi 
Fuller  and  James  Raymond  the  younger,  surrendered  the 
same  copyhold  premises  into  the  hands  of  the  lord,  to  the 
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use  and  behalf  of  the  plaiDtiff,  Samuel  Boddington,  his 
heirs  and  assigns  for  ever;  and  thereupon  the  plaintiff, 
Samuel  Boddington,  was,  at  the  same  court,  duly  admitted 
tenant  to  the  same  copyhold  premises,  to  hold  the  same, 
with  the  appurtenances,  unto  him,  his  heirs  and  assigns, 
for  ever,  at  the  will  of  the  lord,  and  according  to  the  cus- 
tom of  the  manor.  In  July,  1822,  the  defendant,  John 
Abemethy,  entered  into  a  contract  with  the  plaintiff,  to 
purchase  of  the  plaintiff  the  said  copyhold  premises, 
whereof  the  plaintiff  had  been  so  admitted  tenant  as 
aforesaid,  and  a  bill  in  the  cause  was  filed  to  compel 
a  specific  performance  of  such  contract.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff  has 
an  estate  in  fee  simple  at  the  virill  of  the  lord,  according  to 
the  custom  of  the  manor,  in  the  said  copyhold  messuages 
and  hereditaments,  with  the  appurtenances. 
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Tinney  for  the  plaintiff.  The  question  in  this  case  is, 
whether  uses,  which  are  to  arise  in  futuro,  dependent  on 
contingencies,  and  which  are  to  defeat  previously  vested 
estates,  can  lawfully  be  limited  in  a  surrender  of  copyhold 
lands.  It  must  be  conceded  that  the  Statute  of  Uses  does 
not  extend  to  copyhold  lands ;  Rowden  v.  Malster,  (a) ; 
where  it  is  said, ''  the  Statute  of  27  H.  8,  c.  10,  of  Uses, 
toucheth  not  copyhold,  because  the  transmutation  of  pos- 
session, the  sole  operation  of  the  statute,  without  allowance 
of  the  lord,  would  tend  to  the  lord's  prejudice."  It  must 
be  further  conceded,  that  as  a  common  law  conveyance,  the 
surrender  in  the  present  case  would  not  be  good ;  and  the 
argument  on  the  part  of  the  defendant  consequently  must 
be,  that  a  surrender  of  a  copyhold  is  a  common  law  con- 
veyance, and  must  be  governed  by  common  law  rules  and 
principles.  The  reasons,  however,  upon  which  those  rules 
and  principles  are  founded,  have  by  no  means  a  general 
application  to  copyhold  estates ;  therefore,  the  rules  and 
principles  themselves  can  hardly  be  held  to  apply  to  such 
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estates.    A  freehold  in  futnro  will  not  pass  by  the  common 
BoDDiKGTON    ^*^'  becausc  a  freehold  cannot  be  transferred   without 
V.  livery  of  seisin.     A  fee  cannot  be  limited  to  a  stranger  in 

destruction  of  a  previous  fee,  because  by  the  common  law, 
no  estate  of  freehold  can  be  defeated  without  entry  by  the 
feoffee,   or   his  heirs,  for  a  condition  broken,   and    that 
entry  would  defeat  the  limitation  over.     But  these  cases 
do  not  apply  to  copyhold  lands,  because  the  freehold  in 
them  always  remains  in  the  lord.      Many  instances  might 
be  mentioned  in  which  it  has  been  held,  that  copyhold 
estates  may  be  limited  in  modes,  which  the  common  law 
would  not  tolerate  as  to  freeholds.     A  gift  of  freehold  lands 
by  husband  to  wife,  or  by  wife  to  husband,  would  be  bad; 
but  the  rule  does  not  hold  good  with  respect  to  copyhold 
lands :  Brooks  v.  Brooks  (a).    In  Coke's  Copyholder  (6),  a 
series  of  cases  of  this  sort  may  be  found.   That  book  estab- 
lishes the  position,  that  copyhold  lands  may  be  surrendered 
for  estates  of  freehold  to  commence  in  futuro,  and  the  old 
authorities  upon  the  subject,  fully  support  that  position. 
Alice  Y.  Nash  (c),  decided  "  that  if  a  copyholder  surrenders  ^ 
according  to  the  custom,  to  the  use  of  N.  after  the  death 
of  the  surrenderor,  that  is  good ;  notwithstanding  that  one 
cannot  preserve  the  same  estate  to  himself,  for  the  estate 
is  in  the  lord.    And  the  surrenderor  during  his  life  shall 
take  the  profits,  and  afterwards,  the  lord  ought  to  admit 
B.  according  to  the  direction  of  the  surrender.''     In 
Paulter  v.    Cornhill  (d),  among  other  points,   *'  it  was 
moved,  whereas  the  surrender  was  to  the  use   of  one 
in  fee,  upon  condition  to  pay  100/.  to  a  stranger,  and 
if  he  failed,  that  it  should  be  to  the  use  of  a  stranger 
in  fee,   whether    that  were    a   good   limitation   to   the 
stranger ;  so  as  there  should  be  a  fee  dependent  upon  a 
fee.     The  Court  spake  not  much  hereto,  but  willed  to 
have  it  specially  found ;   yet  Beamond  conceived  it  to  be 
good  enough,  for  it  shall  be  as   an  use  limited  upon  a 
feoffment,  and  these  uses  shall  rise  out  of  the  first  surrender." 

(fl)  Cro.  Jac.  434.        {h)  81.        (c)  Noy,  152.         (<0  Cro.  Elii,  360. 
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So  ill  Bentlejf  v.  Delamor  (a),  it  is  said,  *'  it  is  good 
enbugh  to  limit  a  remainder  upon  a  contingent  fee  in 
copyholds,  as  in  case  of  mortgages  of  copyholds ;  a  sur- 
render in  future  is  good,  for  the  freehold  remains  in  the 
lord.*'    The  only  case  which  presents  any  doubt  or  dif- 
ficulty upon  this  point  is,  that  of  Simpson  v.  Sotheme  (b). 
That  case  is  to  be  found  in  all  the  numerous  contemporary 
reporters  of  the   time,   who   vary  considerably  in  their 
accounts  of  it ;   but  the  fullest,  and  it  may  be  said  the 
best  report  of  it,  is  that  given  by  Bulstrode,  which  is  as 
follows.     *'  R,  Simpson  being  a  copyholder  of  inheritance 
in   fee  simple,  did   surrender  these  his  copyhold  lands 
(jacens  in  extremis),  unto  the  lord  of  the  manor;  habendum^ 
after  his  death,  ad  opus  et  usum  of  the  infant  then  being 
in  ventre  sa  mere,  and  that  if  such  infant  dies  without  heir, 
"within  age,  or  before  marriage,  then  he  surrenders  these 
lands  to  the  use  of  one  J.  Simpson  and  his  heirs,  according 
to  the  custom  of  the  manor.     R.  Simpson,  the  copyholder, 
dies ;  afterwards  Joan;  the  infant  with  which  his  wife  was 
with  child,  was  born,  the  which  Joan  died  within  age ; 
the  question  now  was,  whether  J.  Simpson  should  have 
his  copyhold  estate,  according  to  the  second  surrender,  or 
£.  Spinke,  who  was  found  to  be  heir  to  R.  Simpson,  the 
copyholder,  who  made  the  surrender,  and  also  to  Joan,  the 
infant  who  was  dead."    The  decision  was,  that  J.  Simpson 
should  not  have  the  estate;   but  that  was  on  the  ground 
that  a  grant  to  an  infant  in  ventre  sa  mere  was  not  good  by 
an  immediate  surrender ;  therefore,  the  case  as  reported  by 
Buhtrodt  does  not  support  the  doctrine  that  a  surrender  to 
take  effect  in  future  cannot  be  good.    Croke,  in  his  report  of 
the  case,  says, ''  secondly,  they  resolved  that  this  surrender 
to  the  use  of  J.  Simpson  and  his  heirs,  if  it  happens  that  his 
child  in  ventre  sa  mere  die  within  age,  is  merely  void ;  for  he 
cannot  make  such  a  conditional  surrender  to  operate  in 
future."  Bulstrode,  however,  gives  no  such  resolution ;  and 

(a)  FreemaD,  267.  376.    1  Roll.  Rep.  100, 137, 153. 

lb)  2  Bulstr.  272.      Cro.  Jac.      Godbolt,264.    2  Roll.  Abr.  791. 
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thouf^h  it  appears  from  his  report,  as  well  as  from  that  of 
Rolle,  that  Cokey  C.  J.,  in  the  course  of  the  discussion, 
intimated  an  opinion  of  the  same  kind,  and  referred  to 
Clampers  case  (a),  as  an  authority  in  point ;  that  latter 
case  upon  examination  appears  to  be  no  authority  for  such 
an  opinion^  and  is,  indeed,  a  very  different  case.  There, 
Murgaret  Boreman,  who  was  copyholder  in  fee,  married 
J.  Clampe:  they  afterwards  surrendered  the  land,  per 
nomen  of  the  reversion,  after  the  death  of  them  both, 
to  the  use  of  the  plaintiff  and  his  heirs ;  Margaret 
Clampe  died,  and  afterwards  her  husband ;  and  the 
plaintiff  entered ;  the  defendant  was  customary  heir  of 
Margaret  Clampe,  The  Court  gave  judgment  for  the 
defendant,  and  rightly,  for  there  it  was  clear  that  the 
surrender  was  void,  for  it  was  a  surrender  of  a  reversion 
which  was  not  in  the  surrenderors.  In  GodboW%  report  of 
Simpson  v.  Sot  heme,  the  ground  of  the  decision  is  repre- 
sented as  being  that  the  remainder  to  J.  Simpson  was  de- 
pendent upon  a  condition  precedent,  which  was  never  per- 
formed. In  Cokeys  Copyholder,  Supplement,  144,  the  same 
case  is  quoted  as  a  decision  that  a  surrender  must  be  to  a 
person,  or  to  the  use  of  a  person,' who  is  in  esse,  and  who  is 
capable  of  such  a  surrender,  or  of  taking  presently  by  force 
of  such  a  surrender ;  and  there,  consequently,  a  surrender  to 
the  use  of  an  infant  in  ventre  sa  mere  was  held  to  be  void. 
And  that  was  probably  the  true  ground  of  the  decision,  for 
in  Bulstrode*s  report  of  the  case.  Coke,  C.  J.,  assimilates  it 
to  a  devise  to  an  itifant  in  ventre  sa  mere,  which  he  says 
cannot  be  good.  In  Cofe's  Copyholder,  81,  it  is  said, 
'*  in  customary  grants  upon  surrenders,  the  law  is  not  so 
strict  as  in  grants  at  the  common  law ;  for  in  grants  at 
the  common  law,  if  the  grantee  be  not  in  rerum  natur&, 
and  able  to  take  by  virtue  of  the  grant,  presently  upon  the 
grant  made,  it  is  merely  void ;  but  in  customary  grants 
upon  surrenders,  the  law  is  otherwise."  Now  that  is 
opposed  to  the  decision  in  the  case  of  Simpson  v.  Sotheme, 

(fl)  2  Show.  398. 
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and  Lord  Coke  adds,  that  a  surrender  to  him  that  shall  be 
heir  of  J.  S.,  or  to  J.  5/8  next  child,  is  good.  The  deci- 
sion in  Simpson  v.  Sotherne  as  reported  by  Croke,  is  «• 
certainly  quoted  with  approbation  in  Gilbert's  Tenures, 
269;  but  it  is  questioned  in  Fearne's  Contingent  Re- 
mai^iders,  6th  ed.,  276,  where  Paulter  v.  Cornhill,  and 
Stocker  v.  Edwards  (a\  are  cited  as  in  point.  The  last 
mentioned  case  is  thus  stated : — '^  A  surrender  of  a 
copyhold  tenement  was  made  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  J.,  his  youngest 
son,  and  the  heirs  of  his  body»  if  he  attain  to  the 
age  of  eighteen  years  ^  and  if  he  die  before  he  attain  to 
that  age,  without  issue  male,  then  to  his  right  heirs.'' 
The  question  there  was,  whether  this  was  a  contingent 
remainder,  or  whether  it  would  operate  immediately  upon 
the  death  of  a  tenant  for  life ;  and  the  Court  held  that 
it  would  operate  immediately.  The  same  case  is  reported 
by  Levinz  {b\  who  assumes  it  to  have  arisen  out  of  a 
devise  of  copyholds,  but  a  note  to  the  case  of  Bromfield  v. 
Crowder  {c),  shews  that  assumption  to  be  erroneous ;  and 
neither  of  those  reporters  go  so  far  as  to  intimate  that 
any  doubt  was  expressed  that  such  a  conditional  sur- 
render, to  take  effect  if  the  son  died  before  he  attained 
the  age  of  eighteen  years,  would  be  good.  It  will  be 
urged  on  the  other  side  that  surrenders  of  copyholds  are,  in 
effect,  common  law  conveyances,  and  must  be  so  con* 
strued  ;  and  cases  will  be  cited  which  seem  at  first  sight 
to  support  that  position.  For  instance,  in  Lovell  v. 
Lovell  (d),  Ix)rd  Hardwicke  said,  "  Surrenders  of  copy- 
hold estates  are  to  be  construed  as  deeds  and  conveyances 
at  common  law,  and  not  as  a  will."  But  even  if  they  are 
to  be  construed  as  common  law  conveyances,  it  by  no  means 
follows  that  they  must  operate  as  such  ;  and  the  concluding 
words,  '*  and  not  as  a  will,"  clearly  shew  that  Lord  Hard- 
wicke was  referring  merely  to  the  construction  of  the  words 

(«)  2  Show.  398.  (c)  1  N.  R.  324. 

(/»)3  Lev.  132.  (</)3  Atk.  11. 
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of  the  surrender,  which  the  very  next  sentence  confirms; 
for  he  adds,  '^  and,  as  Mr.  Ford  said,  a  springing  use  in  a 
copyhold  estate  would  be  constrtied  as  a  springing  use  in 
a  freehold."  In  Fisher  v.  Wigg{a),  Lord  Holt  said, 
*'  copyhold  lands  do  not  differ  in  construction  of  law  from 
freehold  lands,  and  surrenders  of  copyholds  must  be 
governed  by  the  same  rules  as  conveyances  at  common 
law;''  but  that  is  open  to  the  same  observation  as  the 
dictum  of  Lord  Hardwicke,  and  the  other  Judges  enter- 
tained a  different  opinion :  and  it  is  admitted  in  Watkins 
on  Copyholds  {h),  that  if  that  is  law,  surrenders  of  c(^y- 
holds  ought  not  to  be  construed  as  conveyances  at  com- 
mon law.  If  an  estate,  to  commence  in  futuro,  may  be 
limited  on  a  surrender  of  copyhold,  why  may  not  a  power 
be  reserved  of  revoking  the  uses  declared  in  the  surrender, 
and  limiting  others  in  their  stead  ?  Lord  Hardwicke  seems 
clearly  to  have  been  of  opinion,  in  the  case  of  Lovell  v. 
Lovell,  that  a  springing  use  might  be  limited  in  a  sur- 
render of  copyhold,  and  there  are  cases  in  which,  though 
this  point  was  not  discussed,  it  seems  to  have  been  as- 
sumed that  a  surrender  of  copyhold  to  particular  uses, 
with  a  power  to  the  surrenderor  of  revoking  those  uses, 
and  declaring  others,  by  deed  or  by  will,  would  Jl>e  good  ; 
Roe  V.  Griffith  {c).  Doe  v.  Morgan  (d),  Lord  Kensington 
V.  Mansdl  (e).  There  is  a  current  of  authorities  tending 
to  shew,  that  in  a  surrender  to  the  use  of  his  will,  a  devisor 
may  .  limit  springing  uses,  the  effect  of  which  will  be 
to  defeat  previously  vested  estates;  Wellcoke  ▼•  Ham- 
mond, cited  in  Borastons  case  (f),  Brian  and  Caw$en*s 
case  (g),  Taylor  v.  Taylor  (A),  Driver  v.  Thompson  (i), 
Doe  V.  Barthrop  (Jc),  Holder  v.  Preston  {I) ;  and  as  a 
will  does  not  operate  as  a  devise  of  copyholds,  but  merely 


(fl)  1  P.  Wms.  14, 

(6)  1. 112. 
(c)4  Burr.  1953. 
id)  7  T.  R.  103, 
(e)  13  Ves,  240. 
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as  a  declaration  of  the  uses  of  the  surrender,  it  seems  incon-        1 826. 
sisteut  with  sound  reasoning  to  contend,  that  uses  declared  ^^^^^ 
in  that  mode  may  be  supported,  but  not  in  any  other.  v. 

Before  the  Statute  of  Uses,  although  a  freehold  could  not 
be  given  to  commence  in  future,  springing  uses  might  be 
declared  upon  a  feoffment  of  a  freehold  to  uses,  because  in 
that  case  the  freehold  always  remained  in  the  same  person ; 
and  the  same  rule  ought  to  apply  to  the  case  of  a  copy- 
hold, because  there,  the  freehold  always  remains  in  the 
lord.  In  point  of  practice,  copyhold  estates  were,  during 
a  long  course  of  years,  made  the  subjects  of  settlements 
similar  to  the  present.  Precedents  of  such  cases  are  yet 
extant  in  the  books  (a),  and  their  validity  was  never 
seriously  questioned  until  modem  times  (6).  It  is  highly 
desirable  that  such  settlements  should  be  held  valid  by  the 
courts  of  common  law,  because,  otherwise,  they  must  be 
made  by  way  of  trust,  and  the  parties  must  be  driven  into 
a  court  of  Equity  to  compel  tltd  performance  of  the  trusts* 
The  manor  rolls  are  evidence  of  the  copyholder's  title,  but 
no  steward  of  a  manor  will  enter  trusts  upon  the  rolb;  and 
the  trusts  may  be  defeated  by  the  trustees  committing  a 
forfeiture,  or  the  estate  of  the  trustees  may  escheat  by 
accident;  and  in  either  of  those  cases  great  injustice 
would  be  worked,  for  then  the  lord  would  hold  by  a' 
title  paramount  to  the  trusts,  instead  of  one  subject  to 
them. 

.  G.  JR.  Cross,  contr&.  The  plaintiff  has  no  estate  in  fee 
simple  in  the  copyhold  premises  in  question.  It  must  be 
admitted,  that  the  power  reserved  in  this  settlement,  of 
revoking  the  old,  and  declaring  new  uses,  has  been  well 
executed ;  the  question  is,  whether  such  a  power  is  good  ? 
That  such  a  power  would  be  bad,  in  a  common  law  con- 
veyance of  a  freehold,  there  is  no  doubt ;  and  it  is  equally 

(a)  English   Copyholder,  385.         (6)  Gilb.  Ten.  259.  Walk.  Copy. 
Horseman's  Precedents.  II.  468.  c.  5.* 

III.  425. 
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182G.         clear,  that  surrenders  of  copyholds  ought  to  be  treated  as 
BoDDiNGTON    commou  law  conveyances.     Such  a  power  is  repugnant  to 
V-  the  principles  of  law^  applicable  to  copyholds,  for  it  would 

defeat  previously-vested  estates;  and,  according  to  the 
general  rule  of  law,  no  vested  estate  of  copyhold  caa,  be 
devested,  except  by  surrender*  It  has  been  argued,  that 
the  rules  of  common  law  do  not  apply  to  copyholds,  be- 
cause the  freehold  remaining  in  the  lord,  supports  all  the 
uses  and  trusts  declared  of  the  land,  and  the  lord  stands 
in  a  parallel  situation  with  the  feoffee  to  uses  of  freeholds. 
But  the  argument  is  not  maintainable,  for  there  is  this 
clear  distinction  between  the  cases :  previous  to  the  Sta- 
tute of  Uses,  the  legal  estate  was  in  the  feoffee ;  but  in 
the  case  of  copyholds,  it  is  in  the  copyholder,  and  not  in 
the  lord  :  and  as  the  estate  of  the  copyholder  is  sufficient 
to  support  the  trusts,  and  as  springing  uses  may  be  limited 
by  way  of  trust,  no  inconvenience  can  result  from  holding 
such  a  power  as  this  to  be  void.  In  their  descent,  copy- 
holds follow  the  rules  of  common  law;  Cokeys  C^y- 
holder  (a) :  Smith  v.  Triggs{b);  and  if  there  is  a  devise 
to  the  customary  heir,  he  is  nevertheless  in  by  descent, 
and  not  by  the  will;  Doe  v.  Wroot\c).  In  Doe  v.  JBar- 
throp  (d),  there  was  a  devise  of  copyhold  to  two,  and  their 
heirs,  in  trust  to  permit  M.  A,  S.  to  enjoy  the  same,  or  to 
pay  to,  or  to  permit  and  suffer  her  to  receive  the  rents^ 
during  her  life,  for  her  separate  use ;  and  subject  ta  such 
estate  of  ilf.  ii.  S,,  to  such  persons,  &c.,  as  M»  A.  S. 
should  by  her  will  appoint ;  and,  in  default  of  appoint- 
ment, to  the  right  heirs  of  M •  A.  S.  It  was  held  that  the 
appointee,  by  will,  of  M.  A.  S.  took  a  legal  estate,  although 
the  trustees  had  never  surrendered  to  the  use  of  the  will 
o{  M.  A.  S.,  nor  had  M.  A.  S.  been  admitted  tenant; 
and  the  Court  said,  ''it  was  a  general  rule,  that  the  legal 
estate  in  the  trustees  should  be  carried  only  so  far  as  was 
necessary  to  effectuate  the  several  intentions  of  the  will ; 

(fl^lie,  (c) 5  East,  132. 

{h)  1  SU.  487.  (d)  5  Taunt.  382. 
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that  in  that  case,  the  trust  was  sufficiently  executed,  by         ^826. 
limiting  to  the  trustees  a  base  fee,  determinable  with  the   boddiwoton 
life  o(  M.  A.  S.y  and  that  the  legal  estate,  therefore,  went  v- 

over  from  them  when  that  estate  determined/'    The  result 
of  all  these  cases  is,  that  the  copyholder  remained  always 
with  the  legal  estate,  with  all  its  incidents  attached  to  it, 
and  had  not  a  mere  fiduciary  estate;  all  those  incidents 
were  at  common  law,  and  were  enforcible  in  the  cotnmon 
law  courts :  and  there  are  numerous  authorities  for  saying 
that  a  conveyance  by  surrender  and  admittance  is  a  com- 
mon law  conveyance,  and  is  to  be  governed  by  the  rules 
of  common  law.     Lord  Holt  was  of  that  opinion  in  Fisher 
^*    ^^gg  (^)>  ^^^  though  two  learned  Judges,  Gould,  J., 
and  Turton,  J.,  dissented  from  him  on  that  occasion,  he 
was  supported  in  expressing  a  similar  opinion  in  the  case 
of  Idle  V,  Cook(h),  a  very  few  years  afterwards,  by  a 
majority  of  the  Court.     In  that  latter  case,  the  Court  held 
that  a  surrender  was  to  be  treated  as  a  common  law  con- 
veyance ;   and  Powis,  J.,  speaking  of  a  surrender,  and 
considering  what  language  was  sufficient  to  create  an 
estate  tail,  said,  **  in  a  conveyance  at  common  law,  as  this 
is,  the  donor  must  by  express  words  give  direction  from 
whose  body  the  heirs  inheritable  are  to  issue.''     In  5iiN 
ton  V.  Sutton  {c),  the  rule  is  there  laid  down : — "  In  the 
cases  of  surrenders  of  copyhold  estates,  the  same  construc- 
tion must  take  place,  as  in  all  other  conveyances  at  law ; 
and  so  held  in  Idle  v.  Cook,  by  the  whole  Court,  that  a 
limitation  of  uses  in  a  copyhold  surrender,  must  be  con- 
strued by  the  same  rules  as  if  it  were  a  limitation  in  any 
other  conveyance  at  common  law ;"  and  the  rule  is  laid 
down  to  the  same  effect,  by  Lord  Hardwicke,  in  Lovell  v. 
Lovell:  and   by  Lord  Kenyon,  in    Wright  v.  Kemp{d). 
In  Gilberts  Tenures  (e),  it  is  said,  '*  as  well  estates  as, 
descents  of  copyholds,  are  to  be  guided  according  to  the 

(a)  1  P.  Wms.  14.  {d)  3T.  R.  470. 

(6)  1  P.  Wms.  70.  (c)  258. 

(c)2Atk.l01. 


640  CASES    IN    THE    KING  8   BENCH, 

1826. 

\^^^'  rules  of  common  law,  as  a  necessary  cousequence  upon 
BoDDiKOTON  ^^  customary  estates  ;'*  and  there  are  many  cases  which 
Aberketht.  exemplify  that  position,  and  in  which  it  has  been  de- 
cided, that  customary  estates  of  freeholds  cannot  be  giTen 
to  commence  in  futuro.  In  Dunmal  y.  Giles  (a),  it  was 
said,  ^'  If  I  surrender  to  the  use  of  B.  after  my  decease,  it 
is  not  good."  In  Leonardos  Report  of  Clamp's  case(i),  it  ii 
said,  *'  a  copyholder  in  possession  surrendered  the  reversioD 
of  his  land,  post  mortum  suam,  to  the  lord,  to  an  use ;  and 
it  was  adjudged  that  thereby  nothing  passed."  In  Sm- 
good  y.  Hone  (c),  '^  the  case  was,  John  Reve,  copyhdder 
in  fee,  surrendered  into  the  hands  of  two ;  this  surrender 
not  to  stand  and  be  in  full  force  until  after  the  death  of 
John  Reve,  John  Reve  died,  and  the  surrender  was  pre- 
sented at  the  next  Court,  and  Francis  Reve  and  John 
Reve  were  admitted.  And  it  was  resolved  that  the  sur- 
render was  good,  and  that  clause,  being  repugnant  to  the 
premises,  shall  be  rejected  as  yoid  and  idle,  and  shall  not 
destroy  the  premises.''  The  plain  inference  from  that  case 
is,  that  the  clause  in  question,  if  not  ''  void  and  idle" 
itself,  would  have  made  the  surrender  yoid.  But  the 
leading  case  upon  this  point  is  that  of  Simpson  v.  Sotherne, 
which  seems  decisive  in  favour  of  the  defendant,  for  the 
decisions  there,  as  given  by  Coke  in  his  report  of  the  case  (iQ, 
are  these : — *'  First,  that  this  surrender,  habendum,  after 
death,  to  the  use  of  another,  and  his  heirs,  is  merelj 
void  :  for  a  copyholder  in  fee  cannot  surrender,  habendum, 
after  his  death,  no  more  than  a  tenant  in  fee  can  convej 
his  lands,  habendum,  after  his  death,  for  then  he  should 
leave  a  particular  estate  in  himself  which  is  against  the 
rules  of  law ;  and  there  is  not  any  difference  betwixt  a 
copyhold  and  a  freehold  as  to  that  purpose*  Secondly, 
that  this  surrender  to  the  use  of  J.  5.  and  his  heirs, 
if  it  happens  that  his  child  in  ventre  sa  mere  die  within 

(a)  1  Brownl.  41.  (c)  Cro.  Car.  366. 

(6)  4  Leon.  1.  (<f)  Cro.  Jac.  376. 
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age,  is  merely  void ;  for  he  cannot  make  such  a  conditional         ^826. 
surrender  to  operate  in  future.*'     Buhtrode*s  report  of  the    boddinotom 
case  is  certainly  somewhat  different^  but  still  it  furnishes  no  v* 

authority  in  favour  of  the  plaintiff.    There  Cokty  C.  J.,  says, 
'*  this  case  may,  peradventure,  somewhat  vary  from  Clamp^s 
case;  there  he  surrendered,  after  his  death,  to  the  lord,  to 
uses ;  but  here  he  surrenders  to  the  lord,  habendum,  after 
his  death,  to  the  use,  8cc. ;"  but  Houghton,  J.,  says,  ''  a 
surrender  of  a  copyhold  estate  to  the  use  of  another,  this 
is  a  conveyance,  and  a  man  cannot  make  a  conveyance  to 
begin,  upon  a  contingency ;  no  case  there  is  of  this:"  and 
Coke,  J.,  says,  **  By  devise  such  an  estate  might  be  made» 
but  not  so  as  here  it  id,  in  point  of  a  surrender,  which 
cannot  be  good."    The  decision  in  C/amp's  case  is  re- 
cognised also  in  Barker  v.  Taylor  (a);   and  a  similar 
decision  will  be  found   in   Bambridge  v.    Whitton  (b). 
AUefi  V.  Nash,  which  has  been  cited  on  the  part  of  the 
plaintiff  from  Noy,  is  very  differently  stated  by  Brown^ 
low  (c).    There  the  surrender  is  described  as  being  to  the 
second  son  for  life,  after  the  death  of  the  tenant  and  his 
heirs,  and  is  said  to  have  been  held  a  bad  surrender ;  and 
in  the  Lex  Custumaria  {d),  the  case,  as  represented  by  Noy, 
is  said  to  be  a  wrong  decision.     In  Roe  v.  Griffiths,  and 
the  other  cases  of  that  class,  no  decision  was  ever  arrived 
at  upon  the  point,  nor,  indeed,  was  the  point  ever  dis- 
cussed ;  therefore,  they  cannot  be  considered  as  having  any 
weight,  or  as  being  any  authorities  on  the  subject.     But, 
even  assuming  that  a  surrender  to  operate  in  futuro  may 
be  good,  still  it  by  no  means  follows  that  the  execution  of 
a  power  to  revoke  the  uses  of  a  surrender,  and  to  declare 
others  in  their  stead,  shall  defeat  a  previously  vested 
estate  in  copyhold  lands.     An  eminent  modem  writer  has 
expressed  an  opinion,  that  a  vested  estate  cannot  be  de- 
vested by  such  means  (e) ;  and  cites  as  his  authority  Cokeys 

(a)Godb.451.  .  (d)  117. 

(6)  March,  176.  («)  Gilbert  on  Uses,  by  Sugden, 

(c)  I.  127.  353,  note. 
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1826.         Copyholder  (a),  where  it  is  said,  '*  a  copyhold  interest 
BoDDiMGTON    ^^*"^<^^  ^  tntosferred  by  any  other  assurance  than  by  copy 
V-  of  court  rolls,  according  to  the  custom."     It  is  true,  it  is 

said  in  Code's  Copyholder  (b)y  as  cited  on  the  other  side, 
that, ''  in  customary  grants  upon  surrendersi  the  law  is  not 
so  strict  as  in  grants  at  the  common  law;"  but  Lord  Coke 
adds,  '*  the  reason  of  the  law  is  this^ — a  surrender  is  a 
thing  executory^  which  is  executed  by  the  subsequent 
admittance,  and  nothing  at  all  is  invested  in  the  grantee 
before  the  lord  hath  admitted  him  according  to  the  sur- 
render ;  and,  therefore,  if  at  the  time  of  the  admittance,  the 
grantee  be  in  rerum  naturSi,  and  able  to  take,  that  will 
serve :"  that  passage,  therefore,  taken  altogether,  does  not 
at  all  warrant  the  position  that  the  execution  of  a  power 
such  as  this  can  defeat  a  vested  estate  of  copyhold.  At 
all  events,  even  if  the  Court  should  think  that  a  surrender 
to  uses  to  operate  in  future  may  be  good,  still  they  cannot 
give  judgment  in  favour  of  the  present  plaintiff,  unless 
they  are  further  of  opinion,  that  the  deed  originally  de- 
claring the  uses  of  the  surrender,  may  also  reserve  a  power 
to  revoke  vested  estates,  and  to  limit  new  ones. 

The  following  certificate  was  sent : — *^  This  case  has 
been  argued  before  us  by  counsel.  We  have  considered 
it,  and  are  of  opinion  that  the  plaintiff  has  an  estate  in 
fee  simple,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  in  the  said  copyhold  messuages  and 
hereditaments,  with  the  appurtenances. 

C.  Abbott. 

J.  Bailey. 

G.  S.  HOLROYD  (c)/' 

(fl)  S.  36,  p.  83 .  (c)  Littkdaley  J.,  was  not  pre- 

(6)  81.  s€Dt  at  the  argument.  . 
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J.  Saunderson,  Anne,  his  Wife,  and  Lydia  White, 

Spinster,  v.  Griffiths.  I826. 

Assumpsit  upon  a  special  agreement,  alleged  to  have  Where  baron 
been  made  between  the  plaintiffs  and  the  defendant  re-  clared  with  A, 
spectively,  whereby  the  plaintiffs  aecreed  to  demise  and  let  i^***'^  "P^n 

*  "^  .  ^^  agreement 

unto  the  defendant  certain  lands  and  premises,  therein  to  demise 

particularly  described.    After  setting  out  the  agreement,  ^^^  %J^n 

the  declaration  averred,  that  defendant  became  and  was  considerations 

tenant  to  the  said  plaintiffs  (naming,  them)  of  the  premises  moving,  and 

in  question,  on  the  terms  mentioned  in  the  said  agreement,  averring  the  . 

.  .  promises  to 

and  was,  thereupon,  put  into  possession  thereof;  and  that  \he  three, vmd 

in  consideration  of  the  premises,  and  that  said  plaintiffs  gylJ^^*'^  Y^ 

had  then   and  there  undertaken  and  promised   to  said  the  agreement 

defendant  to  do  and  perform  all  thin^^n  the  said  agree-  j^^  ^^  ^^ 

ment  by  them  in  that  behalf  to  be  done  and  performed,  ^gent,  for  and 

be,   defendant,  undertook   and   faithfully  promised  said  the  wife,  and 

plaintiffs,  that  he,  during  the  continuance  of  his  tenancy,  d*ij"'^'ri_i 

would  perform  the  terms  and  conditions  thereinbefore  par-  variance, 

ticularly  mentioned.      Assignment  of  breaches,  in  not  re-  ^u^band  had 

pairing  during  the  term,  under-letting  without  license,  and  received  rent 

for  not  using  the  farm-lands  in  a  husbandlike  manner.  Q^nt,  subse- 

Second  count  nearly  the   same  as  the  first.    The  third  quenttothe 

date  of  the 
count  stated,  that  in  consideration  that  defendant  had  agreement. 

become  and  was  tenant  to  said  plaintiffs,  of  certain  other  ^^^°*  ^'^  J^® 

*^  '  ^     ^         same  declara- 

farm-lands  and  premises,  being  the  freehold  of  plaintiffs^  tion  averring 
Afine  Saunderson  and  Lydia  White,  defendant,  undertook  fenjant  was 
and  promised  to  use  and  cultivate  the  lands  in  a  bus-  tenant  to  the 
bandlike  manner.     Breach,  that  defendant  did  not  use  and  had        ' 
and  cultivate  the  lands  in  a  husbandlike  manner.     Plea,  ?peed  to 

iarm  the  lands 

the  general  issue,  and  issue  thereon.    At  the  tnal  before  in  a  husband- 
the  Ji 


ustices,  at  the  Court  of  Great  Sessions,  at  the  last  I"'?  !f ^°'^!!: 

'  •  ^     ^        and  it  appear- 

assizes  for  the  county  of  Glamorgan,  the  plaintiffs  ing  that  the 

J,..,  j.ri  jj   demise  was 

produced  in  evidence  an  agreement  tor  a  lease,  made  and  ^^^ly  y^y  ^^^^ 

and  that  the 
agreement  was  also,  to  keep  the  land  comtantly  in  grass : — Held|  fatal  variances. 
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1826.  executed  on  the  1st  of  February ,  1822,  between  Alexander 

Saundersov   Murray,  agent  for  and  on  behalf  of  Miss  White,  of  Park 
^    ^'  Street,  London  \  and  Mrs.  Saunderson,  of  Brighton,  in 

the  county  of  Sussex,  of  the  one  part,  and  the  defendant 
of  the  other  part;  whereby  the  said  A.  Murray,  for  and  on 
behalf  of  Miss  White  and  Mrs.  Saunderson,  agreed  to  let 
unto  the  defendant  all  that  part  of  the  grass  lands  south 
of  Miskin  House,  formerly  occupied  by  Lewis  Williams, 
containing  about  57  acres ;   and  the  defendant  agreed  to 
take  the  same  lands  for  a  term  of  one  year  from  that  date, 
to  continue  in  force  from  year  to  year,  and  to  farm  the 
lands  in  a  good  and  husbandlike  manner,  to  keep  tkem 
constantly  in  grass,  and  to  bestow  thereon  yearly  all  the 
muck  and  manure  made  upon  the  same  lands.     The  agree- 
ment further  witnessed  that  the  defendant  agreed  also  to 
take  the  grass  lands,  occupied  by  Thomas   Williams,  of 
Miskin  House,  from  the  2nd  of  August  then  next  ensuing, 
at  the  yearly  rent  of  67/.,  and  pay  for  the  land  south  of 
Miskin  House^  the  yearly  rent  of  35/.     The   defendant 
thereby  further  agreed  not  to  let  or  underlet  either  of  the 
said  parcels  of  land,  without  the  consent  of  his  landladies, 
and  to  keep  the  gates  and  fences  in  repair.     On  the  part 
of  the  landladies^  it  was  stipulated  that  they  should  put  the 
fences  and  premises  into  tenantable  repair  as  soon  as  con- 
veniently might  be,  to  allow  rough  timber  for  the  de- 
fendant's repair,  to  be  marked  and  pointed  out  by  the 
steward;   and,  lastly,  it  was  witnessed  by  the  parties 
thereto,  that  they  should  enter  into  and  execute  a  lease  of 
the  before  mentioned  premises.    The  agreement  was  signed 
by  Murray  the  agent,  and  the  defendant  respectively.    It 
was  proved  by  Mr.  Murray,  that  he  had  demanded  and 
received  rent  of  the  defendant  for  Mr.  and  Mrs.  Saun- 
derson, and  that  he  had  paid  over  the  same  in  moieties, 
one  to  Mrs.  Saunderson,  by  the  direction  of  her  husband, 
and  the  other  to  Miss  White,  the  latter  and  Mrs.  Sawh 
derson  being  sisters.     On  the  part  of  the  defendant,  it  was 
objected,  that  there  was  a  misdescription  in  the  declaration 
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of  the  agreement  declared  apon  in  the  first  coant.     In  that 

count  the  agreement  was  averred  to  have  been  made  by    Saundemos 

three  plaintiffs,  whereas  the  instrument  produced  in  evi-  v* 

CiRIFPlTHS 

dence,  purported  to  have  been  made  on  behalf  of  Mrs. 
Saunderson  and  Miss  White  only.  The  second  count,  it 
was  contended,  was  also  disproved  in  evidence,  for  the 
consideration  there  stated  for  the  defendant's  promise  was, 
that  he  had  become  tenant  to  all  the  three  plaintiff's,  the 
fact  being  that  he  was  tenant  only  to  two.  To  this  it  was 
answered,  that  the  rent  having  been  paid  by  the  defendant 
to  Saunderson  the  husband,  and  the  latter  having  received 
it  without  objection,  he  must  be  considered  in  law  as  a 
party  to  the  contract,  and  bound  by  his  acknowledgment 
of  the  defendant  as  tenant.  The  learned  Judges,  however, 
were  of  opinion,  that  the  fact  of  the  husband's  receiving 
rent  could  not  by  relation  make  him  a  party  to  a  contract 
by  which  he  was  not  bound  ab  initio,  and,  therefore,  they 
directed  the  plaintiffs  to  be  nonsuited.  A  rule  nisi  having 
been  obtained  in  Easter  term,  for  setting  aside  the  nonsuit, 
cause  was  now  shewn  by — 

Malkin  and  Whiicombe.  Neither  of  the  counts  upon 
which  the  plaintiffs  rely,  is  supported  by  the  evidence* 
The  first  count  avers,  that  the  agreement  was  made  be- 
tween all  the  three  plaintiffs  and  the  defendant.  Now 
that  is  not  true  in  fact,  nor  is  it  the  legal  effect  of  the 
instrument,  assuming  that  Mr.  Saunderson  had  an  interest 
in  the  subject-matter  of  the  agreement.  It  may  be  true, 
that  the  husband  is  entitled  to  the  wife's  portion  of  the 
rent ;  but  that  will  not  make  him  liable  to  perform  the 
stipulations  and  conditions  of  an  agreement,  to  which  he 
is  not,  in  fact,  a  contracting  party.  The  consideration  for 
the  promises  stated  in  the  declaration,  fails  in  proof,  when 
it  is  shewn  that  the  consideration  was  moving  only  from 
two,  and  not  from  three  plaintifis.  Payment  of  rent  to 
Mr.  Saunderson,  will  not  by  relation  make  him  a  party  to 
the  contract,  if  he  was  not  originally  bound  to  perform  the 
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1826.        Stipulations  in  the  agreement.     It  is  perfectly  clear,  that 
SauTderson   ^^  ^^®  defendant  had  had  to  complain  of  a  breach  of  the 
v.  agreement  on  the  part  of  the  plaintiffs,  he  could  not  haTC 

made  Mr.  Saunderson  liable  upon  it  as  a  party,  because 
there  is  no  mutuality ;  and  the  payment  of  rent  to  him 
cannot  give  any  legal  effect  to  the  agreement  beyond  its 
terms.  There  is,  therefore,  a  manifest  variance  between 
the  agreement  as  set  out  in  the  first  count  of  the  declara- 
tion, and  that  proved  in  evidence.  Then  as  to  the  third 
count,  that  fails  in  proof  in  two  particulars.  First,  it  is 
averred,  that  the  defendant  was  tenant  to  the  three  plain* 
tiffs,  whereas,  in  fact,  he  was  only  tenant  to  two.  Second, 
it  is  there  only  said,  that  the  defendant  undertook  and 
promised  to  use  the  lands  *'  in  a  husbandlike  manner." 
Now,  according  to  the  agreement  produced  in  evidence, 
besides  using  the  lands  in  a  husbandlike  manner,  \t 
was  to  keep  the  same  "^omtantly  in  grass,"  which  is\a 
stipulation  ultra  the  using  in  a  husbandlike  manner. 
This  also  is  a  fatal  variance,  and  is  not  consistent  with 
the  legal  description  of  the  instrument  in  the  declaration. 
For  this.  Carter  v.  Gray  (a),  and  Latham  v.  Rutley  (b), 
are  authorities. 

Maule,  contr^.  The  allegatioi^s  in  the  declaration  maj 
be  satisfied  by  the  evidence  given  at  the  trial.  There  is 
nothing  inconsistent  in  the  averment,  that  according  to 
the  legal  effect  of  the  instrument,  the  three  plaintiffs  had 
agreed  to  let  the  premises  in  question  to  the  defendant. 
It  is  not  necessary  to  shew  that  Mr.  Saunderson,  the  hus- 
band, was  originally  a  party  to  the  agreement ;  it  is  suffi- 
cient, if  he  has  adopted  and  acted  upon  it.  Now  he  has 
adopted  and  acted  upon  it  by  receiving  rent  from  the 
defendant,  and  he  is  therefore  bound  by  relation  back,  to 
abide  and  perform  the  conditions  of  the  agreement  It 
may  be  true,  that  the  husband  is  not  in  fact  a  party  to 
this  written  instrument ;  but  still  the  legal  effect  of  it  is 

(fl)  6  East,  364.  {b)  Ante,  vol.  iii.  211. 


Saunderson 

V, 

Gbiffitus. 
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correctly  stated  in  the  declaration.  There  is  no  doubt  i826. 
that  Mr.  Saunderson,  in  right  of  his  wife,  has  an  interest- 
What  interest?  That  of  a  landlord.  The  defendant,  as 
tenant,  has  enjoyed  the  land  under  the  agreement,  and 
he  has  paid  rent  to  the  husband,  who  thereby  acknow- 
ledged that  the  defendant  .was  tenai;it.  Who  then  is  to 
bring  an  action  against  the  tenant  for  a  breach  of  any  of 
the  conditions  of  the  agreement  ?  Why,  the  parties  who 
are  interested.  If  a  landlord  assents  to  an  agreement 
made  and  entered  into  by  his  wife,  it  is  submitted,  that  it 
is  the  same  thing  as  if  he  was  originally  a  party,  although 
the  assent  may  be  given  a  year  afterwards.  The  only 
question  in  this  case  is,  whether  there  is  a  legal  and  bind- 
ing agreement  between  the  parties  before  the  commence- 
ment of  this  suit  ?  If  there  was,  then  it  would  be  no  an- 
swer to  say,  that  there  was  a  time  when  the  agreement 
was  incomplete  and  inoperative.  It  cannot  be  denied, 
that  if  an  action  is  at  all  to  be  maintained  on  this  agree- 
ment, the  husband  must  be  a  party  to  the  record,  for  he 
has  a  clear  interest  in  the  subject-matter  of  the  instru- 
ment. Here,  then,  the  agreement  is  stated  according  to  its 
legal  effect,  which  is  all  that  is  necessary.  In  Ankerstein 
V.  Clarke  (a),  it  was  held,  that  if  a  bond  be  given  to 
husband  and  wife,  administratrix ,  the  husband  alone  may 
declare  on  it  as  a  bond  made  to  himself.  The  husband 
in  the  present  case  having  received  rent,  must  be  taken  to 
have  ratified  the  authority  of  Murray ^  to  make  the  agree- 
ment in  his  behalf,  and  if  so,  then  the  maxim  of  law, 
'^bmnis  rati — habitio  retro — trahitur  et  mandate  oequipara- 
tur,"  comes  into  operation.  Then  as  to  the  supposed 
variance  between  the  averment  in  the  third  count,  and  the 
agreement,  which  stipulates  that  the  farm  is  to  be  used  in 
a  husbandlike  manner,  that  does  not  all  affect  the  plain- 
tiff's right  to  recover.  That  latter  stipulation  necessarily 
imports,  that  this  being  a  grass-farm,  shall  be  cultivated 
in  a  husbandlike  manner,  which,  when  referrable  to  the 

(a)4T.  R.  616. 
VOL.    VIII.  2  U 
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1826.  sobject-matter,  implies  that  it  shall  be  kept  in  grass, 
which  if  it  were  not  so,  the  agreement  would  be  broken, 
for  it  coold  not  then  be  said  that  the  defendant  had  cul- 
tivated the  lands  according  to  the  ^course  of  good  hus- 
bandry. 

Bat  LET,  J. — It  seems  to  me  that  the  nonsuit  in  this 
case  was  rightly  directed.  Attending  to  the  form  of  the 
first  count  in  the  declaration,  and  the  nature  of  the  con- 
sideration therein  stated  for  the  promise  made  by  the 
defendant,  I  am  of  opinion,  that  in  order  to  support  that 
coant,  there  ought  to  hare  been  proof  of  an  agreement  to 
which  the  husband  was  a  party  ab  initio ;  and  that  proof 
of  a  subsequent  ratification  by  him,  of  an  agreement  to 
which  he  was  originally  no  party,  is  not  suflBcient.  Thii 
being  an  agreement  for  an  interest  in  land,  it  was  neces- 
sary that«it  should  be  in  writing,  pursuant  to  the  pro- 
visions of  the  4th  section  of  the  Statute  of  Frauds;  but 
without  adverting  to  that  point,  it  is  sufficient  to  say,  thit 
the  contract  being  in  writing,  no  parol  evidence  wis 
admissible  to  vary  or  explain  its  import.  The  agreement 
purports  to  have  been  made  by  Murray^  as  the  i^ent  of 
Mrs.  Saunderson  and  Miss  White,  only.  The  husband 
does  not  appear  to  have  had  any  authority  Jiirooftlf  to 
enter  into  the  agreement,  or  to  authorise  any  body  to 
execute  it  on  his  behalf.  He  was  a  mere  stranger  to  the 
instrument,  and  all  that  is  proved  is,  that  he  knew  of  its 
execution.  But  then  it  is  stud,  that  his  subsequent  ratifica- 
tion of  it  is  sufficient  in  law  to  make  him  a  party,  and  we 
have  the  maxim,  '^omnis  rati-habitio  retro-trahitur  et 
mandato  oequiparatur,"  pressed  upon  us;  but  I  itask, 
that  if  the  instrument  was  ab  initio  inoperative,  for  his 
not  joining  as  a  party  thereto,  his  subsequent  assent  is 
not  equivalent  to  a  previous  command.  The  declaration 
states,  that  the  defendant  became,  and  was  tenant  to  all 
the  plaintiffs  of  the  premises,  upon  the  terms  mentioned 
in  the  agreement,  and  was  put  iuto  possession ;  and  in 


{ 
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consideration  of  the  premises,  and  that  the  plaintiffs  had         1826. 
then  and  there  undertaken,  and  promised  the  defendant   Saundebsoh 
to  do  and  perform  aU  things  in  the  agreement  by  them  ^- 

G&IFFITflS 

to  be  done  and  performed,  he,  the  defendant,  undertook 
and  faithfully  promised  the  said  plaintiffs,  that  he,  during 
the  continuance  of  his  tenancy,  would  perform  the  terms 
and  conditions  thereinbefore  particularly  mentioned.  The 
declaration  therefore  states,  as  it  ought  to  have  done,  all 
the  consideration  moving  each  party.  It  is  clear^  that 
at  the  time  the  contract  was  made,  it  was  intended  that 
each  party  should  have  a  right  of  action  against  the  other, 
for  the  breach  of  any  of  the  stipulations  entered  into  by 
them  respectively.  In  order,  therefore,  to  maintain  such  . 
an  action,  the  consideration  moving  each  party  must  be 
strictly  proved.  Now,  suppose  that  the  tenant,  within 
six  months  after  his  tenancy  commenced,  and  before  any 
rent  was  paid,  had  brought  an  action  against  Mr.  and  Mrs. 
Saunderson  and  Miss  White,  for  the  non-performance  of 
any  of  the  stipulations  on  their  part,  contained  in  the 
agreement,  he  must  have  been  nonsuited,  because  he 
would  not  have  been  able  to  shew  that  Mr.  Saundersofi 
ever  became  a  party  to  the  agreement,  or  was  bound  by 
any  of  its  stipulations  during  the  period  to  which  the 
action  must  refer.  The  averments,  therefore,  in  the  first 
count  of  the  declaration,  are  not  made  out,  because  there 
18  a  failure  of  proof,  that  the  three  plaintiffs  had  under- 
taken to  perform  the  conditions  contained  in  the  agree- 
ment, on  their  part  to  be  performed.  Then,  as  to  the 
tViid  count,  it  avers  a  general  contract  on  the  part  of  the 
defendant,  to  use  the  farm  in  a  husbandlike  manner.  The 
contract  proved,  was  to  farm  that  part  of  the  land,  consist- 
ing of  67  acres,  formerly  occupied  by  a  person  named 
WilUami,  in  a  husbandlike  manner,  to  be  kept  constantly 
in  grau.  There  is,  therefore,  a  variance  between  the  con- 
tract declared  upon,  and  that  proved  in  evidence.  It  is 
true,  that  you  may  sometimes  borrow  some  of  the  terms  in 
a  written  contract,  to  support  a  count  upon  a  general  con- 

2u2 
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1826.  tract ;  but  in  this  instance,  that  cannot  be  done,  for  here, 
Sainderson  ^^^  contract  given  in  evidence  contains  an  express  stipa- 
^     ^*  lation,  that  the  land  is  to  be  kept  in  erass,  which  is  some- 

thing  beyond  the  ordinary  understanding  of  good  hus- 
bandry. The  general  course  of  good  husbandry  may  be 
to  plough  and  crop  the  land  in  a  particular  manner ;  but 
here  there  is  a  qualification  of  the  previous  stipulatioo, 
which  is  no-where  to  be  found  in  this  count,  and,  therefore, 
1  am  opinion  that  it  cannot  be  supported.  However,  as  a 
little  alteration  might  have  made  this  count  good,  we 
see  no  objection  to  the  plaintiffs  beii^  at  liberty  to  amend 
the  declaration  upon  payment  of  costs,  as  between  attorney 
and  client,  if  they  shall  be  so  advised;  but  otherwise  a 
nonsuit  is  to  be  entered. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiffi 
are  not  entitled  to  recover  upon  any  of  the  counts  con- 
tained in  the  declaration.  It  is  quite  clear,  that  the  con- 
sideration stated  in  the  first  count,  for  the  defendant's 
promise,  was  not  proved,  inasmuch  as  the  agreement  given 
in  evidence  was  not  a  joint  agreement  by  the  three  plain- 
tiffs, but  by  Mrs.  Saunderson  and  Miss  White,  only,  for 
whom  alone  Murray,  the  agent,  was  authorised  to  act. 
It  appeared  in  evidence,  that  Murray  did  not  stipulate 
that  Mr.  Saunderson,  the  husband,  should  demise;  he 
only  assumes  to  have  authority  from  Mrs.  Saundenon  and 
Miss  White ;  and  therefore,  in  point  of  law,  it  was  not  the 
agreement  of  the  husband.  But  then  it  is  said,  that  the 
subsequent  assent  of  the  husband  will  ratify  it  as  to  him, 
and  make  him  a  party  ab  initio.  This,  however,  is  not  so. 
If,  indeed,  the  agent  had  assumed  the  power  of  including 
the  husband  as  a  party,  the  subsequent  assent  of  the 
latter  might  have  had  relation  back  to  the  time  when  the 
agreement  was  first  entered  into,  and  so  bind  him ;  bat 
here  the  husband  never  previously  authorised  the  agent  to 
make  the  agreement  on  his  behalf,  nor  is  he  named  as  a 
party  for  whom  the  agent  professed  to  act.     By  the  4th 
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section  of  the  Statute  of  Frauds^  it  is  enacted,  that ''  no  1826. 
action  shall  be  brought  upon  any  contract  or  sale  of  lands,  «  ^*^v^^  ^ 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised.''  Now  it  is  clear  that  there  is  no  note 
in  writing,  within  the  meaning  of  this  section,  which  shews 
this'to  be  the  husband's  contract..  It  is  true,  that  the 
husband,  by  receiving  rent,  would  be  bound  to  admit  that 
the  defendant  was  tenant;  but  that  would  not  make  him 
a  joint  contractor  ab  initio,  and  bind  him  to  the  perform- 
ance of  the  special  stipulations  of  an  agreement  to  which 
he  was  not  a  party.  It  appears  to  me,  therefore,  that  the 
first  count  has  completely  failed  in  proof.  As  to  the  third 
count,  I  own  it  does  appear  to  me,  that  that  also  has  not 
been  established  in  evidence,  inasmuch  as  the  stipulation 
*'  to  keep  in  grass,'*  which  is  contained  in  the  agreement 
proved,  is  a  qualification  of  the  general  averment  in  that 
count,  that  the  defendant  was  to  farm  according  to  good 
husbandry. 

LiiTLEDALE,  J.,  coucurrcd. 

Rule  discharged. 


Channon  v.  Patch. 

Trespass.     At  thq  trial  before  Littledale,  J.,  at  the      If  a  lessor,, 
Devonshire  summer  assizes,     1825,   the   plaintiff'  had  a  je„n^  ^uts 
verdict  for  nominal  damages,  subject  to  the  opinion  of  this  <iown  trees 

°  •'  *  growing  upon 

Court  upon  the  following  case.  the  demised 

premises, 
which  are   fit  only  for  firewood,  and  the  lessee  takes  them  away,  trespass  will  not 
lie  against  the  lessee,  at  the  suit  either  of  the  lessor,  or  his  vendee. 
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182G.  The  declaration  charged  the  taking  and  carrying  away 

^^r^^^       divers  pollard  oak  trees  and  other  trees,  and  divers  loads 

Channon  '^ 

V.  of  timber.     Pleas^  first,  the  general  issue;  second,  that 

Patch.  defendant  was  lessee  for  years,  determinable  on  Uvcs,  of 
certain  lands,  being  part  of  a  tenement  called  Buckwaten, 
under  a  lease  of  1st  January,  1765,  from  J.  Buller:  and 
that  there  was  an  exception  of  all  timber  trees,  or  young 
saplings  likely  to  become  trees,  with  free  liberty  of  ingress 
for  the  lessor  to  fell,  root  up,  and  carry  away  the  same. 
The  plea  ihen,  after  stating  defendant's  possession  and  the 
continuance  of  the  term,  concluded  thus  : — '^  And  because 
the  said  polleurd  oak. trees  and  other  trees  in  the  said 
declaration  mentioned,  at  the  said  time,  when,  &c.,  were 
found  and  being  in  and  up6n  the  said  demised  premises, 
and  whereon  the  same  had  theretofore  respectively  stood 
growing,  and  being  in  a  dry,  rotten,  hollow  state,  and 
only  fit  for  fuel,  and  the  same  not  being  at  the  time  of 
making  the  said  first  mentioned  indenture,  to  wit,  on 
Ist  January,  1765,  nor  at  any  time  thereafter,  or  during 
the  continuance  of  the  said  term,  or  at  the  said  time  when, 
&c.,  any  manner  of  timber  trees,  or  young  saplings,  likely 
to  become  trees,  standing,  growing,  and  being  in  and 
upon  the  said  demised  (premises,  defendant,  at  the  said 
time  when,  8cc.,  seized,  took  and  carried  away  the  said 
pollard  oak  trees  and  other  trees  in  the  said  declaration 
mentioned,  as  and  for  firebote,  the  same  then  and  there 
being  reasonable  estovers  for  the  use,  profit,  and  enjoy- 
ment by  defendant  of  the  said  demised  premises,  with  the 
appurtenances,  as  he  lawfully  might,  8cc."  The  plaintiff 
joined  issue  upon  the  first  plea,  and  replied  generally 
de  injuria  su&  to  the  second,  upon  which  issue  was  joined. 
It  appeared  in  evidence  that  S.  W.  Buller,  esq.  was  now 
by  descent  seised  of  the  reversion  of  the  demised  premises, 
and  that  early  in  1824,  he  had  caused  all  the  timber  and 
pollard  trees,  sound  and  unsound,  on  the  estate,  to  be 
marked ;  and  that  in  May,  1825,  he  had  caused,  among 
others,  two  pollard  oak  trees,  the  trees  in  question,  to  be 
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felled^  which  grew  in  the  hedge  of  a  field,  parcel  of  the  1826. 
demised  premises.  The  bark  was  ripped  on  the  day  on 
which  the  trees  were  felled,  was  piled  up  to  dry  on  the^  ^  v. 
ground  where  the  trees  were  cut,  and,  after  remaining  P^tcu. 
there  a  week,  was  carried  home  to  Mr.  Buller's.  The 
trees  remained  where  they  were  felled,  till  early  in  No^ 
vember  following.  About  the  end  of  the  previous  October 
they  were  bought  of  Mr.  BuHer,  with  another  tree  felled 
in  an  adjoining  field,  for  14^.  6d.,  and  paid  for,  by  the 
plaintiff ;  and  afterwards,  in  November,  they  were  removed 
by  the  defendant,  subsequently  to  a  notice  forbidding  him 
to  do  so,  off  the  demised  premises,  and  carried  to  an 
orchard,  parcel  of  another  tenement  called  Pithayes, 
which  vras  then  occupied  by  the  defendant  under  a  lease 
of  the  same  date  with  that  of  Buckwaters,  granted  by 
the  same  lessor,  and  to  which  also  Mr.  Buller  was  in  like 
manner  entitled  in  reversion.  Th^e  was  no  house  on 
Buckwaters'  farm,  but  there  was  one  on  Pithayes\  used  for 
all  the  purposes  wanted  in  respect  of  the  occupation  of 
Buckwaters,  and  in  which  the  defendant  resided.  The 
demised  premises  were  46  acres  in  the  whole,  partly  arable, 
and  partly  pasture.  After  the  felling  of  the  two  pollard 
trees  in  May,  there  were  in  the  whole  upon  the  demised 
premises,  142  oak  pollards,  and  17  ash  pollards,  in- 
cluding sound  and  rotten.  The  two  pollard  trees  for  . 
which  the  action  was  brought,  were  found  by  the  jury 
to  have  been  pollards,  and  decayed,  and  only  fit  for 
firewood  at  the  time  when,  &c.,  and  also  at  the  date 
of  the  lease,  and  to  have  been  unfit  for  any  ordi- 
nary building  uses.  Supposing  there  had  been  a  farm 
house  on  the  premises,  corresponding  with  the  extent  of 
Buckwaters'  farm,  the  stock  of  wood  upon  it  properly 
applicable  to  firebote,  was  about  sufficient  for  two  years' 
consumption. 

Coleridge,  for  the  plaintiff.      The  plaintiff  purchased 
the  trees  of  the  reversioner  of  the  estate  on  which  they 
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1826.        grew,  and  was  therefore  entitled  to  them,  and  may  maio' 
tain  this  action  for  them.     The  reversioner  had  marked, 
felled,  barked,  and  sold  the  trees,   so  that  the  property 
was   clearly  in   him,    unless   the   tenant  had  that  abso- 
lute  and   exclusive   right   to   all   trees  on  the  estate  fit 
for  firebote,    which   rendered    the    acts  of  his  landlord 
not    only  actionable,    but    absolutely    void,    so    as    to 
vest  no  possession  in  him.       Now  it  is  clear,   that  at 
common  law,  a  tenant  for  years  has  not  an  exclosive  right 
to  all  the  wood  fit  for  firewood ;  he  is  entitled  to  it  only 
for  the  purpose  of  consuming  it  on  the  premises,  and  to  so 
much  of  it  only  as  is  reasonably  sufficient  for  that  pur- 
pose.    Co.  IMt.  53  b;  2  BL  Comm.  35.     If  he  could 
take  more  than  he  requires  for  his  own  consnmpticH), 
there  would  be  noUiing  to  prevent  him  from  selling  fire- 
wood, which  it  has  been  held  illegal  for  a  tenant  to  do. 
Lord   Courtown  v.    Ward  (a).      The    tenant's    right  to 
estovers  is  governed  by  the  same  principles  of  law  as  the 
right  of  common  of  estovers ;  and  yet,  if  a  party  has  com- 
mon of  estovers  in  the  woods  of  another,  and  the  owner  of 
the  woods  cuts  down  the  wood,  the  commoner  may  not 
take  any  part  of  that  which  is  so  cut  down,  but  must  resort 
to  his  action :  Bassett  v.  Maynard  (b),  Mary*s  case  (c)' 
Douglas  V.  Kendal  {d) :  and  where  the  common  of  estovers 
is  appurtenant  to  a  house,  the  estovers  must  be  consumed 
in  the  house,  and  not  elsewhere :   Valentine  v.  Penny  (f). 
Assuming  this  analogy  between  the  commoner *s  right  to 
estovers,  and  the  tenant's,  to  be  correct,  and  that  in  the 
latter  case  the  landlord  has  the  general  right  in  himself,  or 
at  least  has  a  concurrent  right  with  the  tenant,  two  con- 
sequences follow :   first,  that  the  landlord  may  cut  the 
wood,  leaving  sufficient  for  the  use  of  the  tenant,  and  sub- 
ject to  the  tenant's  right  of  action  for  the  trespass,  if  the 
landlord  enter  illegally;    and   second,  that  even  if  the 

(a)  1  Scho.  &  Lef.  8.  (f)  9  Rep.  112  b. 

(b)  Cro.  Eliz.  820.  F.  N.  B.  58,  (d)  Cro.  Jac.  256. 
159.  (c)  Noy,  145. 


V, 

Patch. 


TRINITY    TERM,    SEVENTH    GEO.    IV. 

landlord  cuts  without  leaving*  sufficient  for  the  use  of  the 

tenant,  the  propertf  in  the  wood,  nevertheless,  vests  in  the     CoInnon 

first  instance  in  the  landlord,  or  his  vendee,  and  the  only 

remedy  for  the  tenant  is  by-action.     Here  there  is  no  proof 

that  there  were  not  sufficient  pollards  left  for  the  use  of 

the  tenant,  and  upon  that  point  the  onus  probandi  lay 

upon  the  defendant ;  but  even  if,  in  fact,  there  were  not 

sufficient  left,  still,  when  the  trees  were  once  severed,  the 

defendant  had  no  right  to  take  them,  for  they  became,  by 

the  mere  act  of  severance,  the  property  of  the  reversioner, 

and  the  defendant's  only  remedy  was  an  action  on  the 

case.      The  trees,  however   unsound  and  useless,  were 

nevertheless  parcel  of  the  inheritance,  and  did  not,  at  all 

events,  pass  to  the  tenant;   because  all  trees,  whether 

timber  or  not,  are  prima  facie  parcel  of  the  inheritance, 

and  belong  to  the  landlord.     Where  they  are  demised 

with  the  land,  the  tenant  may  acquire  such  an  interest  in 

them  as  may  make  it  illegal  for  the  landlord  to  cut  them 

down ;  but  still,  when  they  are  cut  down,  they  become  the 

property  of  the  landlord,  and  the  tenant  has  no  remedy 

but  his  action  for  the  tort. 

Jeremy,  contr^,  having  cited  Herlakenden's  case  (a), 
where  it  was,  among  other  things,  resolved,  *^  that  if  trees, 
being  timber,  are  blown  down  by  the  wind,  the  lessor 
shall  have  them,  for  they  were  parcel  of  his  inheritance, 
and  not  the  tenant  for  life,  or  tenant  for  years;  but  if 
they  be  dotards,  without  any  timber  in  them,  the  tenant 
for  life,  or  tenant  for  years,  shall  have  them ;"  was  stopped 
by  the  Court. 

Baylet,  J. — That  case  is  decisive  of  the  present,  and 
upon  that  authority  it  is  clear  that  this  action  is  not 
maintainable.  If  the  lessor  would  have  had  no  right  to 
these  trees  if  they  had  been  severed  from  the  inheritance 
by  the  act  of  God,  it  would  be  monstrous  to  hold  that  he 

(a)  4  Rep.  C2. 
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had  a  right  to  them,  when  they  had  been  severed  by  his 
own  wrongful  act.  When  the  lessor  granted  the  lease, 
he  parted  with  his  right  to  every  part  of  the  inheritance 
during  the  continuance  of  the  term,  and  he  cannot  be 
allowed  by  his  own  wrongful  act  to  vary  the  relative  situ- 
ation of  himself  and  his  lessee,  or  to  hasten  the  expiration 
of  the  term,  and  the  revival  of  his  own  rights,  as  to  any 
part  of  the  property  demised.  If  so,  the  plaintiff  in  this 
case,  as  the  vendee  of  the  reversioner,  and  claiming  under 
the  lessor,  can  have  no  better  title  than  the  person  under 
whom  he  claims,  and  therefore  cannot  maintain  tills 
action.  The  defendant,  therefore,  is  entitled  to  the  judg- 
ment of  the  Court. 


HoLROYD^  J. — I  am  clearly  of  the  same  opinion.  If 
the  trees  had  been  blown  down,  they  would  have  become 
the  property  of  the  tenant ;  the  Countess  of  CumberlantB 
case  (a);  and  the  landlord,  or  his  vendee,  cannot  bj 
wrongfully  cutting  them  down,  acquire  a  right  to  them, 
or  entitle  himself  to  maintain  an  action  against  the  tenant  . 
for  taking  them  away.  If  he  could,  he  would  be  in  a 
situation  to  take  advantage  of  his  own  wrong,  because  the 
tenant,  being  entitled  to  the  usufruct  of  the  trees  daring 
the  continuance  of  his  term,  had  a  remedy  by  an  action 
on  the  case  against  the  landlord,  for  wrongfully  catting 
them  down. 

LiTTLBDALB,  J. — I  am  entirely  of  the  same  opinion. 
It  is  laid  down  in  Com.  Dig*,  Biens.  H.  Trees.,  •*  that  if 
trees  are. thrown  down  by  tempest,  the  lessee,  without 
impeachment  of  waste,  may  take  them;  for  the  entire 
property  is  in  him,  when  the  trees  are  severed  from  the 
inheritance  by  the  act  of  the  party,  or  of  the  law." 

Judgment  for  the  defendant 


(a)  Moore,  812. 
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BuLLEN  V.  Denning.  1826. 

JL  RESPASS,  for  cutting  down,  carrying  away,  and  con-  An  exception 
▼erting  plaintifTs  apple  trees.     Plea,  not  guilty,  and  issue  l^nds  k^Dor- 
thereon.     At  the  trial,  before  Burrough,  J.,  at  the  last  tetshire,  of 
Dorsetshire  Lent  assizes,  the  case  was  this. — Earl  Poulett,  trees  and 
by  lease  of  24th  December,  1778,  demised  to  one  Perkins  9^^^  *^> 

.  1     a\  but  not  the 

certain  premises,  parcel  of  the  manor  of  Marshwood,  in  the  annual  fruit 

county  of  Dorset,  and  then  in  the  possession  of  Perkins,  ^Y^clude^ 

or  his  .assigns,  **  except  land  always  reserved,  out  of  the  apple  trees. 

said  demise,  unto  the  said  earl,  his  heirs  and  assigns,  all 

royalties,  franchises,  mines  and  quarries,  and  the  produce 

thereof.     And  also  all  timber  trees  and  other  trees,  but  not 

the  annual  fruit  thereof,  and  all  saplings  and   standils 

likely  to  become  trees,  then  or  thereafter  growing,  or  being 

in  or  upon  the  said  demised  premises,  with  free  liberty  of 

ingress,  egress,  and  regress,  for  the  said  earl,  his  heirs  and 

assigns,  into,  upon,  and  from  the  said  demised  premises, 

to  search  for,  fdl,  Qut  down,  work  up,  dig,  take,  and  carry 

away  the  same,  and  to  plant  any  new  tree  or  trees  in  the 

banks  of  the  hedges  of  the  said  demised  premises  ;*'  to 

hold  to  Perkins,  his  executors,  administrators,  and  assigns, 

from  and  after  the  death  of  Perkins,  for  the  term  of  99 

years,  if  three  persons  therein  named  should  so  long  live, 

at  a  yearly  rent  therein  mentioned :  proviso,  that  if  Per^ 

kins,  his  executors,  8cc.,  should,  during  the  term,  commit, 

or  suffer  to  be  committed,  on  any  part  of  the  demised 

premises,  any  waste  or  damage  to  the  value  of  10«.,  or 

should  cut  down  or  fell  any  maiden  or  sound  pollard  tree, 

or  top,  poll,  or  injure  any  maiden  tree  then,  or  thereafter, 

growing  or  standing  on  the  said  demised  premises,  without 

the  permission  of  the  earl,  his  heirs  or  assigns,  first  had  and 

obtained,  the  lease  should  be  void.     The  interest  of  Earl 

Poulett  in  the  demised 'premises  had  vested  in  the  plaintiff. 

The  defendant  was  the  tenant  of  the  demised  premises  to 

the  devisee  of  Perkins,    In  the  year  1824,  and  during  the 
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lifetime  of  two  of  the  cestui  qoe  vies  mentioned  in  the 
^JJ^]^       lease,  the  defendant  cut  down  three  apple  trees  which  had 
v-  been  planted  by  a  former  tenant,  after  the  lease  had  been 

granted ;  and  for  this  trespass  the  action  was  brooght. 
It  was  contended,  on  the  part  of  the  defendant,  that  apple 
trees  were  not  included  in  the  exception  in  the  lease,  and, 
consequently,  that  the  plaintiff,  as  reversioner,  could  not 
maintain  trespass;  and  Wyndham  v.  Way  (a)  was  relied 
on  as  in  point.  The  learned  Judge  declined  to  nonsuit, 
but  reserved  the  point,  and  the  plaintiff  had  a  verdict,  with 
leave  for  the  defendant  to  move  ta  enter  a  nonsuit.  In 
Easter  term  last,  a  rule  nisi  having  been  obtained  ac- 
cordingly, 

Tindal  and  R,  Bayly  now  shewed  cause.     The  question 
in  this  case  is,  whether  the  words  of  the  exception  in  the 
lease/'  all  timber  trees  and  other  trees/'  are  sufficiently 
large  to  comprehend  apple  trees ;    and  it  is  confidently 
submitted,  on  the  part  of  the  plaintiff,  that  they  are.    The 
words  in  the  exception,  in  Wyndham  v.  Way,  were,  "  all 
trees,  wood,  coppice  wood,  &c. ;"  all  of  them  expressions 
cleai'ly  denoting  that  by  ''  trees,"  such  trees   only  were 
meant  as  were  useful  for  timber ;   therefore  that  case  has 
no  bearing  upon  the  present.     In  this  case  the  lessor  has 
in  effect  demised  the  fruit  of  the  trees  only,  and  not  the 
bodies,  as  he  might  well  do,  for  such  a  demise  has  been 
held  good ;  Grantham  ▼.  Hawley  (b).     But,  even  if  the 
words  **  all  timber  trees  and  other,  trees"  are  not  large 
enough  to  comprehend  fruit  trees,  still,  the  words  which 
follow,  namely,  "  not  the  annual  fruit  thereof,"  cleariy 
demonstrate  an  intention  to  except  the  bodies  of  fruit  tiees ; 
because  those  words  must  be  understood  as  applying  to 
the  annual  produce  of  such  trees  alone,  and  not  to  the 
trees  themselves.     It  may  be  urged  that  some  kinds  of 
timber  trees  bear  fruit,  and  that  the  word/rMiV,  in  its  l^al 
sense,  is  occasionally  applied  to  the  produce  of  timber  trees 

(«)  4  Tauul.  316.  {b)  Hob.  132. 
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as  well  as  to  the  produce  of  those  trees  which  are  termed, 
in  the  popular  sense  of  the  word,  fruit  trees ;  and,  con-      Bullen. 
sequeutly,  that  the  words  '' not  the  annual  fruit  thereof "  ^' 

in  the  exception,  may  have  been  designed  to  exclude  from 
the  exception  the  acorns  of  the  oak,  the  masts  of  the  elm 
and  the  beach,  and  the  produce  of  other  timber  trees, 
and  not  merely  apples  and  the  produce  of  other  fruit  trees. 
But  in  construing  the  demise,  the  nature  and  situation  of 
the  demised  premises  must  be  considered,  and  the  word 
'^  fruit"  must  be  taken  in  that  sense  in  which  the  con- 
tracting parties  probably  used  it  at  the  time  when  the 
lease  was  made.  Now,  the  demised  premises  are  situated 
in  a  county  where  cider  is  a  staple  commodity,  and  where 
apples  form  one  of  the  most  important  and  valuable 
portions  of  the  produce  pf  the  land.  It  was,  therefore, 
highly  important  to  the  lessee  that  he  should  be  entitled  to 
take  the  apples,  but  it  was  utterly  unimportant  to  him 
whether  he  was  entitled  to  take  the  produce  of  other  trees 
or  not ;  so  that  it  seems  impossible  to  doubt  that,  in  using 
the  word  ''  fruit,"  the  parties  intended  to  denote  the 
produce  of  those  trees  which  are,  in  common  parlance, 
called  fruit  trees,  and  no  other. 

Erskine,  Coleridge,  and  Bere,  contriL.  The  apple  trees 
are  not  within  the  meaning  of  the  exception,  and  it  will  be 
most  for  the  interest,  both  of  the  landlord  and  tenant,  so  to 
determine ;  for  then  the  landlord  may  maintain  an  action 
of  waste  against  the  tenant  for  any  injury  done  to  the 
trees,  and  may  compel  him  to  keep  the  orchards  regularly 
and  sufficiently  stocked.  The  only  advantage  that  can 
redound  to  the  landlord,  by  holding  that  the  apple  trees 
are  excepted,  will  be  that  he  may  prevent  their  being  cut 
down,  and  that  when  they  die,  or  are  blown  down,  the 
branches  and  bodies  of  them  will  belong  to  him.  Now, 
the  tenant  would  be  extremely  unlikely  to  cut  down  an 
apple  tree  while  it  continued  in  bearing,  because  that 
would  be  contrary  to  his  own  interest;   and  as  to  the 
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1826.        bnmches  and  bodies  of  such  trees  when  they  had  ceased 
BuLLEs      ^  bear,  their  value  to  the  huMllord  wooU  be  quite  insig- 
^'  nificant.    Bat  the  tenant  would  be  under  a  great  disad- 

Tantage,  because  if  he  cannot  cot  down  an  apple  tree, 
neither  can  he  have  the  right  even  to  lop  and  prone  it,  to 
the  extent  necessary  for  its  proper  cultivation  and  thriying. 
[Holrayd,  J.  The  tenant's  right  to  the  froit  will  gi?e 
him,  necessarily  and  incidentally,  a  right  to  lop  and  prone 
the  tree,  so  as  to  make  it  produce  a  crop].  At  all  eventSi 
he  will  more  clearly  possess  that  right  if  the  apfdes 
trees  are  not  excepted,  and  such  a  general  power  over  the 
trees  would  tend  to  the  improTement  of  the  orchaids,  and 
to  the  advantage  of  both  parties.  Again,  if  the  apple  trees 
are  excepted,  the  trees  belong  to  the  landlord,  and  then, 
what  will  be  the  situation  of  the  traant?  He  will  be 
entirely  at  the  mercy  of  the  landlord,  whether  he  shall 
have  any  orchard  at  all ;  for  the  landlord  may  enter  upoa 
the  premises  to  cut  down  the  trees,  but  can  neither  enter 
to  plant  new  trees  himself  nor  compel  the  tenant  to  plant 
them.  The  mere  grant  of  the  fruit  will  not  protect  tiie 
tenant  in  the  case  of  the  apple  trees  any  more  than  in 
the  case  of  oaks,  elms,  beech,  walnut,  or  chesnut  trees,  for 
the  fruit  of  all  those  trees  must  be  included  in  that  grant; 
and  yet  such  a  grant  would  not  prevent  the  landlord  from 
cutting  down  any  sort  of  tree  he  pleased,  because  it  is  a 
grant  of  the  fruit  only  of  such  trees  as  he  thinks  premier  to 
leave  standing,  for  so  long  as  he  may  chuse  to  leave  them 
standing.  In  Tregmiell  and  Wife  v.  Reeve  (a),  there  was 
a  grant  of  the  land,  ''  excepting  the  timber,  saving  that 
his  wife  should  have  and  take  the  shrouds  and  limpings  of 
them ;"  and  it  was  held,  that  the  owner  of  the  fee  coold  not 
cut  down  any  of  the  trees.  But  here  the  exception  is  of 
the  trees  generally,  without  saving  out  of  it  any  part  of 
them.  The  exception  here,  of ''  all  timber  trees  and  other 
trees,"  would  of  itself,  according  to  the  legal  construction 
of  the  words,  clearly  not  include  apple  trees,-  for  apple 
trees,  and  the  other  species  of  fruit  trees,  conmionly  so 

(fl)  Cro.  Car.  437. 
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called,  do  not  pass  under  the  general  term  trees ;  Wynd- 
ham  V.  Way  {a),  Waller  v.  Travers  (6),  London  v.  the 
Chapter  of  the  Collegiate  Church  of  Southwell  {c),  Lord 
Zouch  V.  Moore  {d) ;  so  that,  but  for  the  saving  words, 
^'  not  the  annual  fruit  thereof,"  the  apple  trees  would  cer- 
tainly not  be  excepted.  Now  a  saving  out  of  an  exception, 
can  operate  only  so  as  to  leave  excluded  that  which  would 
otherwise  have  been  included  in  the  exception;  it  cannot 
operate  to  extend  the  exception:  Leigh  v.  Shaw  (e). 
There,  one  let  a  rectory  for  years,  excepting  the  mansion- 
house  of  the  rectory,  saving  to  th^  lessee  one  chamber.  The 
question  was,  whether  that  chamber  passed  by  the  lease. 
The  Court  said,  **  here  is  an  exception  out  of  an  exception, 
which  is  good  enough,  and  shall  make  it  pass  by  force  of 
the  lease ;  for  this  exception  or  saving  makes  the  thing 
excepted  as  if  it  had  never  been  let ;.  so  a  saving  out  of  a 
saving  makes  it  asjf  it  never  had  been  excepted,  and  then 
it  passed  by  force  of  the  lease  at  first."  It  is  a  general 
rule,  that  an  exception  is  to  be  construed  strictly,  and  most 
favourably,  for  the  lessee;  Earl  of  Cardigan  y.Armitage  (/*); 
and,  therefore,  if  the  exception  would  not  of  itself  have 
included  the  apple  trees,  k  fortiori,  the  saving,  which  is  not 
to  extend  the  exception  in  favour  of  the  lessor,  but  to  narrow 
and  restrain  it  in  favour  of  the  lessee,  cannot  include  them, 
because  that  would  be  to  construe  the  exception  to  the 
prejudice  of  the  lessee.  A  very  sufficient  meaning  may  be 
given  to  the  word  '*  fruit,"  in  the  saving  here,  without 
holding  it  to  apply  to  the  produce  of  the  apple  trees,  for 
fruit  is  a  term  well  known  in  the  law  as  designating  the 
annual  produce  of  timber  and  other  trees,  in  distinction 
from  fruit  trees,  popularly  so  called.  Dyer,  36  a,  90  a, 
332  a;  Liford's  case  (g);  Co.  Litt.  63  a;  Berry  v. 
Heard  (A) ;  and  Com.  Dig.,  Biens.  H.  Trees. 

(a)  4  Taunt.  31 6.  (f)  Ante,  vol.  iii.,  414. 2  B.  & 

(6)  Hardr.  309.  C.  197. 

(c)  Hob.  303:  (g)  11  Rep.  48. 

(d)  2  Roll.  Rep.  274,  355,  358.  {h)  Cro.  Car.  242. 
(c)  Cro.  Eliz.  372. 
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1826.  Bayley,  J. — I  incline  to  think  that  apple  trees  are  not 

CT^'^^^       within  this  exception.     The  general  rule  of  construction  is 
v.  clear,  that  where  any  reasonable  doubt  exists  upon  toe 

Dennikg.     meaning  of  an   exception  in  a  lease,  the  words  of  the 
exception,  being  the  words  of  the  lessor,  are  to  be  construed 
favourably  for  the  lessee,  and  against  the  lessor.     The 
Earl  of  Cardigan  v.  Armitage  (a),  and  the  authorities 
there  cited.     The   question  here,  therefore,   is,  whether, 
looking  at  the  subject-matter  of  the  demise,  and  the  lease 
altogether,  it  is  clear  that  fruit  trees  were  intended  to  be 
excepted,  or  whether  there  exists  any  reasonable  doubt  of 
such  an  intention.     Now,  under  a  grant  of  "  timber  trees 
and  other  trees,''  fruit  trees  would  not  pass ;  and  if  they 
would  not  pass  under  such  words  in  a  grant,  neither  would 
they  be  included  under  such  words  in  an  exception ;  for 
''  it  is  a  rule,  that  what  will  pass  by  words  in  a  grant,  will 
be  excepted  by  the  same  words  in  an  exception,"  The  Eari 
of  Cardigan  ▼.  Armitage ;  and  the  rule  must  apply  equally 
in  the  negative  as  in  the  affirmative.     Here,  the  words  of 
the  exception  are,  ''all  timber  trees  and  other  trees^  but 
not  the  annual  fruit  thereof,"  and  the  question  is,  what  is 
the  meaning  of  the  latter  words,  *^  but  not  the  annual  fruit 
thereof."    That  some  meaning  must  be  given  to  them  is 
plain,  because  if  the  annual  fruit  saved  was  the  fruit  of 
orchard  trees,  it  follows  as  a  matter  of  necessity,  that  the 
bodies  of  those  trees  are  within  the  exception.     The  word 
"  fruit,"  in  its  legal  acceptation,  is  not  confined  to  the 
produce  of  such  trees  as  are  popularly  called  fruit  trees, 
but  applies  equally  to  the  produce  of  the  oak,  the  elm,  the 
beech,  the  walnut  tree,  the  chesuut  tree,  and  perhaps  some 
others.     In  all  the  early  writers,  the  lessee  is  said  to  have 
an  interest  in  the  trees,  in  respect  of  the  shade  for  cattle, 
and  the  fruit  thereof,  so  that  the  words,  "  the  annual  fruit 
thereof,"  may  be  satisfied  by  applying  them  to  the  produce 
of  timber  trees ;  and  it  does  not  appear  clearly  from  the 
words  of  the  exception,  that  fruit  trees  were  intended  to 

(a)  Ante,  vol.  iii.,  414.    2  B.  &  C.  197. 
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be  included  in  it;  and  then,  unless  there  are  other  parts        t820. 
of  the  lease,  from  the  language  of  which  that  intention 
can  be  decisively   inferred,  the  rule  of  construction  to  v. 

which  I  have  alluded  applies,  and  we  are  bound  to  hold  I^*^''*'*'*^- 
that  the  fruit  trees  are  not  excepted  out  of  the  demise. 
Now,  looking  at  the  nature  of  the  land  demised,  and  its 
situation  in  a  county  where  cider  is  made,  and  where 
apples  constitute  the  leading  article  of  annual  produce,  it 
does  not  appear  probable,  that  a  lessor  would  make  apple, 
trees  expressly  the  subject  of  exception ;  because,  as  the 
lessee  was  at  all  events  to  be  entitled  to  have  the  trees 
standing,  and  to  use  the  fruit  produced  by  them,  during 
his  term,  the  exception  would  confer  upon  the  lessor  no- 
thing more  than  a  right  to  the  branches  or  bodies  of  the 
trees,  as  they  should  happen  to  be  broken  off  or  blown 
down,  which  would  be  certainly  of  little,  if  of  any,  value 
to  him.  There  is  a  proviso,  that  if  the  tenant  tops,  or 
polls  any  maiden  tree,  the  lease  shall  be  void.  Now  a 
newly  planted  apple  tree  is  a  maiden  tree;  and  yet  if  such 
trees  are  included  in  the  exception,  the  tenant  has  not  the 
power  to  top,  or  poll  them,  without  which  it  is  impossible 
that  they  should  ever  bear  fruit.  The  lessor  is  to  have 
liberty  to  cut  down  standing  trees,  and  to  plant  new  trees 
in  the  banks  of  the  hedges,  which  cannot  be  understood 
as  intended  to  include  fruit  trees,  because  in  that  case,  the 
liberty  certainly  would  not  have  been  limited  to  the  banks 
of  the  hedges.  There  is  one  clause,  in  the  lease,  which, 
during  the  argument,  excited  considerable  doubt  in  my 
mind,  namely,  that  by  which  the  lessee  covenants,  in  the 
phce  of  every  timber  or  other  tree,  thrown  down  or  de- 
cayed during  the  term,  to  plant  or  set  another  fresh  grown 
young  tree  of  the  same  kind.  As  there  is  no  other  express 
stipulation  on  the  part  of  the  lessee  to  plant  trees,  I  for 
some  time  entertained  a  doubt,  whether  that  covenant  did 
not  include  apple  trees;  but  upon  further  consideration, 
1  am  satisfied  that  no  such  inference  necessarily  arises; 
for  it  is  so  evidently  for  the  interest  of  the  tenant  to  plant 
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1826.  apple  trees  from  time  to  time,  and  to  keep  the  orchards 
BuLLEN  well-stocked,  without  any  express  oorenant  to  that  effect^ 
that  the  landlord  might  naturally  deem  it  unnecessary  to 
insert  any  snch  covenant  in  the  lease.  Then  as  it  does 
not  appear  that  the  word  '^  trees, ''  in  other  parts  of  the 
lease,  was  intended  to  include  apple  trees;  and  as  the 
lessee's  continuing  to  have  a  right  to  the  apple  trees,  is  as 
much  the  lessor's  advantage  as  his  own,  for  he  is  not  at 
liberty  to  destroy  the  apple  trees,  and  he  will  for  his  own 
sake,  from  time  to  time,  renew  them,  I  think  there  is  no 
language  in  any  other  part  of  the  lease,  from  which  I  can 
clearly  infer  an  intention  to  include  the  apple  trees  in  the 
exception  :  and  as  the  exception  itself  will  not  of  necessity 
include  them,  I  think  the  words  of  the  saving  part  do  not 
clearly  express  such  an  intention,  but  leave  the  matter 
doubtful ;  and  then  the  whole  exception  must  be  con- 
strued against  the  lessor,  and  in  favour  of  the  lessee,  upon 
which  construction  we  are  bound  to  hold  that  the  ex- 
ception does  not  include  the  apple  trees.  The  result  of 
that  is,  that  the  action  is  not  maintainable,  and  that  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

HoLROYD,  J. — ^This  is  a  question  arising  upon  a  regu- 
lar lease  by  indenture,  containing  all  the  formal  parts  of 
such  an  instrument.  It  must  be  construed,  therefore,  ac- 
cording to  the  rules  of  law  governing  the  constructimi  of 
such  instruments,  and  in  the  sense  which  decided  cases 
have  appropriated  to  the  words  it  contains.  If  a  different 
or  unusual  meaning  was  intended,  that  should  have  been 
expressed  in  plain  and  unequivocal  language.  The  lease 
contains  a  demise  of  lands,  with  an  exception  of  *'  all  tim- 
ber trees,  and  other  trees;  but  not  the  annual  fruit  there- 
of." Now  it  is  a  general  rule  of  construction,  that  where 
there  is  a  grant,  and  an  exception  out  of  it,  the  words  of 
the  exception  are  to  be  taken  as  the  words  of  the  grantor, 
and  to  be  construed  in  favour  of  the  grantee.  It  is  also 
dear,  upon  several  authorities,  that  the  words  ''other 
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trees,"  coupled,  with  timber  trees,  will  not  include  fruit         ^826. 
trees;    and   for  this  plain  and  sound  reason,  that  their       Bullen 

chief  value  consists  in  the  fruit,  and  not  in  the  timber,  in      ^    ^' 

Demning. 

which  respect  they  differ  essentially  from  other  trees. 
Then,  as  fruit  trees  are  not  included  in  the  words  of  this 
exception,  and  as  the  words  of  the  exception  are  to  be 
taken  as  the  words  of  the  lessor,  and  to  be  construed  in 
favour  of  the  lessee,  the  question  is,  what  is  the  meaning 
and  operation  of  the  saving  words,  ''but  not  the  annual 
fruit  thereof?"  That  they  were  intended  to  operate  in 
favour  of  the  lessee,  is  beyond  the  possibility  of  doubt; 
but  if  we  construe  them,  as  we  are  desired  to  do,  so  as  to 
extend  the  effect  of  the  exception,  they  will  operate  de- 
cidedly to  his  prejudice.  We  cannot  so  construe  them, 
nor  can  we  infer  that  the  parties  intended  them  so  to  be 
construed,  if  we  can  give  them  any  other  legal  effect,  not 
inconsistent  with  the  interpretation  given  by  decided  cases 
to  the  preceding  words,  **  all  timber  trees,  and  other  trees." 
Now,  the  word  "  fruit,"  in  the  old  law  writers,  is  fre- 
quently used  with  reference  to  the  produce  of  timber  trees, 
as  well  as  of  orchard  trees ;  and  if  we  construe  it  as  used 
in  that  sense  here,  we  shall  adhere  to  the  proper  rule 
of  construction,  and  prevent  the  saving  clause  from  ex- 
tending the  effect  of  the  exception,  and  operating  to  the 
prejudice  of  the  lessee.  I  am  of  opinion  that  it  ought  to 
be  so  construed ;  and  then  it  follows,  that  the  apple  trees 
are  not  within  the  exception. 


LiTTLEDALE,  J.,  coucurred. 
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The  grantee 
of  a  light 
house  was 
assessed  in  a 
poor  rate  for 
"  the  ligfet 
house,  with 
the  duties  or 
contribution 
monies  in 
respect  of 
ships,  hoys, 
ana  barks, 
passing  by  the 
same."    He 
occupied  the 
light  house, 
and  maintained 
a  light  there, 
by  means  of  a 
servant,  within 
the  parish  ; 
but  the  duties 
were  paid,  and 
the  light  used, 
by  the  ships, 
out  of  the 
parish : — 
Held,  that  the 
duties  formed 
no  part  of  the 
value  of  the 
light  house, 
and  were  not 
rateable. 


The  King  v.  Thomas  William  Coke,  Esq. 

On  appeal  hy -Thomas  William  Coke,  Esq.  against  a 
rate  made  for  the  relief  of  the  poor  of  the  parish  of  Lydd, 
the  sessipiis  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

By  letters  patent  granted  in  the  13th  year  of  the 
reign  of  George  the  Second,  .that  king  granted  to 
Thomas  Lord  Lovell,  his  executors,  &c.,  all  that  the 
light  house  at  or  near  Dungeness,  in  the  county  of  Kent, 
and  free  leave,  license,  power,  and  authority,  to  maintain, 
continue,  and  renew  the  same  with  lights,  to  be  con- 
tinually burning  therein  in  the  night  season,  from  time 
to  time ;  and,  if  need  were,  to  alter,  remove,  and  change 
the  same,  and  to  rebuild  another  at  any  place  near  the 
same,  by  the  advice  or  direction  of  the  masters,  wardens, 
and  assistants  of  the  Trinity  House,  o(  Deptjord  Sirond, 
for  the  time  being ;  and  such  light  house,  so  rebuilt,  to 
maintain,  continue,  and  renew  with  lights,  to  be  conti- 
nually burning  therein  in  the  night  season,  in  such  man- 
ner as  might  be  for  the  safety  and  direction  of  the  traders 
that  way ;  and  for  defraying  the  necessary  charges  in 
maintaining,  continuing,  altering,  renewing,  removing, 
and  changing  or  rebuilding  the  samie,  the  king  did  thereby 
grant,'  that  during  the  term  of  years  thereinafter  granted, 
the  said  Thomas  Lord  Lovell,  his  executors,  &c.,  should 
and  'might  collect  and  receive  to  his  and  their  own  proper 
use,  towards  the  charges  aforesaid,  one  penny  by  the 
ton  from  all  merchants,  masters,  or  owners  of  all  ships, 
hoys,  and  barks,  ^passing  by  the  said  light  house  outward 
bound,  and  the  same  inward  bound ;  and  the  same  for 
strangers,  as  often  as  they  should  pass  by  the  light  house, 
for  60  years  from  the  24th  of  June,  1768,  subject  to  the 
yearly  rent  of  6/.  13s.  4d.,  payable  to  the  crown  half  yearly. 
The  letters  patent  then  provided  for  the  collection  of  the 
tolls,  and  that  no  other  person  should  erect  any  light 
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house  within  five  miles  'of  Dungeness.    All  the  estate  and         i826. 
interest  under  the  said  letters  patent  are,  and  have  for 
many  years  past  been,  vested  in  the  appellant,  Mr.  Coke.  v. 

The  light  house  and  lights  are  kept  up  at  his  expense.  Coke. 
and  a  person  employed  and  paid  by  him  resides  in  the 
light  house  for  the  purpose  of  attending,  and  attends  the 
lights.  The  duties,  or  contribution  monies,  are  collected 
at  the  various  ports  of  arrival  and  departure  of  ships 
passing  the  light  house,  by  persons  employed  and  paid 
by  Mr.  Coke.  There  is  not  any  port,  or  custom  house 
within  the  town,  liberty,  or  parish  of  Lt/dd,  nor  have 
any  duties  or  contribution  monies  ever  been  collected 
within  the  said  town,  liberty,  or  parish,  nor  do  any  of  the 
ships,  in  respect  of  which  the  duties  or  contribution 
monies  are  paid,  come  within  the  said  town,  liberty,  or 
parish,  but  the  same  pass  up  and  down  the  channel  in 
front  of  the  said  parish  and  light  house,  in  the  open  'sea, 
at  different  distances  from  the  shore,  along  which  the  said 
parish  extends  eight  miles  and  upwards  ;  the  light  house 
standing  on  the  sea  shore,  above  high  water  mark,  and 
vvithin  the  said  parish.  The  annual  value  of  the  light 
house,  independently  of  the  duties  or  contribution  monies, 
would  be  4/.  Mr.  Coke  does  not  reside  or  inhabit  within 
the  town,  liberty,  or  parish  of  Lt/dd,  nor  occupy  or  possess 
any  property  within  the  said  town,  liberty,  or  parish,  in  any 
manner  whatever,  except  as  aforesaid.  Personal  property, 
stock  in  trade,  or  the  profits  of  manufactories,  never  have 
been  rated  in  the  parish  of  Lydd,  nor  are  assessed  by  the 
rate  in  question,  up  to  the  time  of  making  which  the 
light  house  had  been  rated  as  a  cottage  only,  at  the 
sum  of  405.,  and  the  duties  or  contribution  monies  had 
never  been  rated  or  taken  into  account  in  making  the  rate. 
The  rate  in  question  was  made  on  the  2d  April,  1825,  and 
Mr.  Coke  is  rated  therein  as  "  the  occupier  of  the  light 
h6use,  with  the  duties  or  contribution  monies  in  respect  of 
ships,  hoys,  and  barks  passing  by  the  same,"  the  annual 
value  of  the  same  being  stated  to  be  2,2602.    The  duties 
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or  contribution  monies  yearly  collected  for  Mt.  Coke  under 
the  above  mentioned  letters  patent,  amount  to  the  sum 
assessed  in  the  rate,  over  and  s^bove  the  expense  of  keeping 
up  the  light  house  and  lights. 

Boteler,  Darby,  and  Burton,  in  support  of  the  order  of 
sessions.  The  appellant  is  properly  rated  upon  the  full 
amount  of  the  annual  profits  of  the  light  house.  Un- 
doubtedly, those  profits  arise  principally  out  of  toUs^  which 
are  not  rateable  per  se ;  *'  but  tolls,  when  connected  and 
rated  conjunctively  with  real  and  substantial  property, 
situated  in  the  parish,  as  yielding  profit  there  by  means  of 
tolls,  are  a  proper  object  of  rating.*'  That  was  laid  dowo 
by  Lord  Ellenborough  in  Rex  v.  APDonald  (a),  and 
applies  to  the  rate  in  question,  because  the  tolls,  which 
from  the  increased  profit  and  value  of  the  light  house  here, 
come  precisely  within  the  description  there  given  of 
rateable  tolls.  Rex  v.  Rebowe  (h),  and  Rex  v.  Tyne- 
mouth  {c),  are  very  different  cases,  for  there  the  tolls  them- 
selves were  rated ;  and  in  the  latter  of  those  cases.  Lord 
Ellenborough  seems  to  have  been  of  opinion  that  the  rate 
might  have  been  supported  in  some  other  mode:  for 
instance,  if  made  upon  the  increased  rent  received  for  the 
light  house  by  means  of  the  light,  which  was  the  meri- 
torious cause  of  earning  the  tolls.  And  that  opinion  is 
consistent  with  the  general  principle  by  which  rates  upoo 
property  of  this  sort  are  governed,  namely  that  the  amount 
of  rate  in  every  parish  must  be  proportionate  to  the  meri- 
torious cause  of  earning  profit  situated  within  the  parish. 
Thus,  in  rating  cansds,  it  is  now  settled  that  the  amoimt 
of  rate  in  every  parish  through  which  a  canal  passes, 
must  be  proportionate  to  the  amount  of  tolls  earned  by 
the  canal  in  every  parish  respectively ;  Rex  v.  The  Oxford 
Canal  Company  {d).    Here  the  amount  of  the  tolls  earned 

(a)  12  East,  324.  (d)  Ante,  vol.  iri.,  86.     4  B.&C. 

lb)  Bott.  142.     1  Const.   115.      74.     See  Hex  v.  Trent  and  Afer- 

Cowp.  583.  sey,  Ante,  vol.  vi.  47. 
(f)  12  East,  46. 
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is  ascertained  in  on^  entire  sum  ;  therefore,  the  sole  ques- 
tion isy  whether  any,  or  what  proportion,  of  those  tolls  is 
earned  within  the  parish  of  Lydd.  In  this  case,  indeed, 
the  vessels  which  pay  for  the  benefit  of  the  light,  do  not 
actually  come  into  the  parish  in  which  the  light,  the 
meritorious  cause  of  earning  the  tolls,  is  situated ;  but 
that  seems  immaterial;  because,  as  the  light  house  yields 
an  annual  profit  in  that  parish,  that  annual  profit  is 
equally  rateable,  whether  it  arises  from  the  actual  produce 
of  the  Jand,  or  from  some  chattels  annexed,  or  some  pri- 
▼ilege  attached  to  the  land  ;  in  the  same  way  as  if  land  is 
rateable  in  respect  of  a  profit  arising  from  actual  produce, 
it  is  equally  rateable  in  respect  of  a  profit  arising  from 
a  chattel  annexed,  or  a  privilege  attached  to  it.  Thus  in 
Rex  V.  7%e  New  River  Company  (a),  it  was  held  that 
land,  of  which  the  annual  value  was  improved  by  a  spring, 
might  be  rated  at  such  improved  value,  although  the 
owners  and  occupiers  of  the  land  did  not  receive  the  profits 
deriv^  from  the  spring,  and  no  part  of  the  profits  became 
due  in  the  parish  where  the  land  lay;  for,  said  Lord 
Ellenboroughy  "  it  is  enough  to  ascertain  the  local  value 
of  the  property,  without  inquiring  whether  it  yields  a  return 
on  the  spot.  The  session  has  come  to  a  right  decision,  inas- 
much as  the  propeilyis  locally  vcduable  in  the  parish  where 
it  is  rated,  although  that  value  be  derived  from  extrinsic 
circumstances,  and  although  the  profits  are  actually  re- 
ceived elsewhere."  So  here,  the  light-house  is  rateable 
for  all  its  profits,  inasmuch  as  it  is  locally  valuable  in  the 
parish  of  Lt/dd,  and  earns  the  tolls  there,  although  the 
ships  by  which  those  tolls  are  paid  do  not  themselves  come 
into  the  parish.  As  the  water  was  considered  acf  actual 
produce  in  the  case  just  cited,  so  the  light  must  be  consi- 
dered as  actual  produce  here;  and  then  it  is  immaterial 
whether  the  light,  by  its  own  intrinsic  properties,  conveys 
itself  to  the  ships,  or  whether  it  is  conveyed  to  them  by 
extrinsic  means.     In  one  respect  this  is  a  stronger  case 

(a)  1  M.  &  S.  502. 
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1826.  than  that  of  the  New  River  Company,  for  there  the  water 
could  be  of  no  value  in  any  parish  but  that  in  which  the 
rate  was  made,  until  it  was  detached  and  separated  from 
the  spring,  which  was  the  local  visible  property  :  bat  here, 
the  light  for  the  use  of  which  the  vessels  pay,  not  only 
continues  attached  to  the  light  house,  which  is  the  local 
visible  property  at  the  time  when  it  is  of  value  to  the 
vessels,  but  could  not  possibly  be  of  any  value  unless  it  did 
continue  so  attached.  There  are  other  cases  io  which  the 
question,  whether  the  fact  of  the  value  arising  out  of  ex- 
trinsic circumstances  was  or  was  not  material,  might  have 
been  discussed,  and  doubtless  would  have  been,  had  the 
point  been  deemed  arguable :  Rex  v.  The  Lord  Mayor  of 
London  (a),  and  Rex  v.  The  Birmingham  Gas-Light  Corn- 
pant/  (b);  for  in  the  former  of  those  it  did  not  appear  that 
the  vessels  which  paid  the  tolls  ever  went  into  the  parish 
in  respect  of  which  the  rate  was  imposed;  nor  in  the 
latter,  that  the  gas  was  consumed  within  the  parish. 
[Holroyd,  J.  The  benefit  here  is  not  conferred  within  the 
parish].  The  light,  which  confers  the  bepefit,  is  situated 
within  the  parish,  and  the  very  circumstance  of  its  con- 
ferring a  benefit  constitutes  its  value  to  the  occupier.  Bat 
it  is  not  necessary  that  the  benefit  should  be  confenred 
within  the  parish.  In  Rex  v.  The  New  River  Company, 
the  charter  expressly  provided  that  no  benefit  should 
accrue  to  the  company  until  they  had  conveyed  the  water 
to  the  metropolis ;  and  yet  the  land  in  Amwell,  where  the 
spring  arose,  was  held  to  be  rateable  to  the  amount  of  the 
profits  arising  from  that  benefit.  Here  the  light  is  in  the 
parish  of  Lydd,  and  annexed  to  the  freehold  there ;  the 
tolls  could  not  be  separated  from  the  light  house  in  a 
grant  of  the  latter ;  the  light  is  part  and  parcel  of  the 
light  house.  The  light  house  is  valuable  in  respect  of 
the  tolls,  on  account  of  the  exclusive  privilege  of  main- 
taining the  light  house,  and  the  light  in  the  parish  of 
Lydd;  and  if  the  grantee  were  to  pull  down  the   light 

(a)  4  T.  R.  21.  (6)  Ante,  vol.  ii.,  735.     1  B.  &  C.  506.      Rex  v. 

the  Brighton  Gas  Company^  Ante  308. 
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house,  and  rebuild  it,  he  could  not  rebuild  it  in  any  other 
parish.  The  light  being  in  the  parish,  the  vessels  have 
the  benefit  of  the  light  there  situated ;  and  the  stream  of 
light  by  which  that  benefit  is  conveyed  to  them,  may  be 
compared  to  the  stream  of  water,  in  the  case  of  the  New 
River.  So  long  as  the  light  continues  in  the  light  house 
it  renders  it  more  valuable,  as  a  billiard  table,  or  any 
other  chattel,  annexed  to  a  dwelling  house,  would  render 
that  more  valuable.  [^Daykj/j  J.  I  cannot  consider  the 
light  as  being  part  and  parcel  of  the  light  house ;  it  is  not 
necessary  that  the  light  should  be  attached  to  the  light 
house:  it  might  be  equally  well  maintained  by  lamps 
placed  on  the  top  of  a  pole,  or  by  many  other  modes  that 
might  be  suggested].  The  terms  of  the  patent,  which  are 
"  to  build  and  renew  the  light  house  with  lights,"  seem 
clearly  to  contemplate  the  lights  being  attached  to  the 
freehold ;  but  that  is  an  immaterial  point,  for  the  great 
argument  is,  that  the  privilege  of  maintaining  the  light,  or 
rather  the  profit  arising  therefrom,  is  rateable,  whether  the 
light  is  attached  to  the  freehold,  or  not.  In  Rex  v.  Brad- 
ford (a),  the  privilege  of  selUng  liquors  in  a  particular 
house,  a  canteen,  in  a  particular  situation,  was  considered 
as  a  profit  appurtenant  to  the  house,  arising  from  its  local 
situation ;  and  so  here,  the  privilege  of  maintaining  the 
light  in  the  light  house,  being  in  itself  profitable,  must  be 
considered  as  appurtenant  to  the  light  house,  and  forming 
part  of  its  value. 

Nolan  and  Tindal,  control.  It  is  admitted  that  tolls  are 
not  rateable  per  se,  and  there  is  no  such  connection  be- 
tween the  tolls  in  this  case,  and  the  light  house,  as  will 
render  them  both  liable  to  a  joint  rate.  Where  the  pro- 
prietor of  tolls  resides  out  of  the  parish  in  respect  of 
which  he  is  rated,  the  tolls,  in  order  to  be  rateable,  must 
be  annexed  to  some  substantial  property  situate  within 
that  parish,  or  must  arise  as  the  profits  of  land  occupied 

((t)  4  M  &  S.  317. 
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1826.  by  him  there.  The  tolls  ia  question  satisfy  neither  of 
those  descriptions.  In  the  first  place^  neither  the  privi- 
lege of  maintaining  the  Hght>  or  the  tolls  payable  in  respect 

Coke.        ^f  j^^  ^p^  annexed  to  any  house  or  land  within  the  parish 
of  Lydd.    The  terms  of  the  grant  do  not  connect  the 
light  and  the  light  house ;  the  object  of  the  grant  may  be 
effected  without  any  such  connection  existing :  the  light 
may  be  maintained  without  being  attached  to  any  land  or 
building,  by  being  placed  in  a  moveable  frame,  and  by 
many  other  expedients.     The  privilege  is  exercised  withio 
the  parish  of  Lydd,  but  it  is  neither  connected  with,  or 
appurtenant  to,  any  house  or  land  there.     Suppose  the 
privilege  granted  to  the  defendant  had  been  that  of  firing  a 
gun,  or  ringing  a  bell>  with  a  toll  payable  by  every  vessel 
passing  within  reach  of  the  sound ;  wonld  he  have  been 
liable  to  be  rated  for  the  tolls  to  the  parish  of  Lydd,  be- 
cause he  placed  his  gun  in  a  bastion,  or  his  bell  in  t 
belfry,  and  exercised  his  privilege  in  a  building  erected 
within  that  parish  ?     Certainly  not.     In  the  second  place, 
the  tolls  do  not  arise  as  the  profits  of  any  land>  used  or 
occupied  by  the  defendant  within  the  parish  of  LyM 
The  tolls  are  not  paid  in  respect  of  any  use  made  of  the 
light  house  in  the  parish,  but,  on  the  contrary,  in  respect 
of  an  use  made  of  the  light  out  of  the  parish.     This  is  the 
distinguishing  point  between  this  particular  case,  and  all 
those  in  which  tolls  have  been  held  rateable^  as  connected 
with  the  land  ;  and  upon  this  short  and  simple  ground  it 
is  perfectly  clear  that  these  tolls  are  not  rateable. 

Bayley,  J. — I  am  of  opinion  that  this  rate  can  be  sup- 
ported to  the  extent  of  the  value  of  the  light  house  only. 
The  defendant  is  assessed  for  the  light  house,  with  the 
duties  or  contribution  monies  in  respect  of  ships,  hoys,  and 
barksy  passing  by  the  same,  at  the  annual  value  of  2,250/. 
Now,  in  order  to  make  him  rateable  to  that  extent,  it  most 
be  shewn  that  he  is  the  occupier  of  a  house  or  land  of  that 
annual  value,  within  the  meaning  of  the  statute  43  £/;:. 
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c.  2.     All  the  cases  cited  in  argument  are  distinguishable         182€. 
from  the  present,  except  two.  Rex  v.  Rebawe  (a)  and  Rex 
▼.  Tynemouth  (6),  and  they  are  authorities  in  favour  of  the 
defendant,  because  in  both  it  was  expressly  decided  that 
the  tolls  of  a  light  house  are  not  rateable.    There  was  a 
consideraUe  interval  of  time  between  those  two  decisions ; 
and  where  there  has  been  one  settled  mode  of  proceeding, 
with  respect  to  a  particular  species  of  property  for  a  long 
period  of  years,  we  ought  not  to  introduce  any  alterationi 
unless  we  see  such  alteration  called  for  upon  clear  grounds^ 
and  founded  upon  sound  legal  principles.     I  believe  the 
privilege  of  erecting  light  houses  to  have  originally  vested 
in  the  Crown,  and  to  have  been  subsequently  granted  to 
the  Corporation  of  the  Trinity  House.    The  tolls  are  paid 
by  the  proprietors  of  vessels,  and  if  those  tolls  are  fairly 
proportioned,  they  will  furnish  an  adequate  fund,  both  for 
the  remuneration  of  the  proprietor  for  the  expense  of  keep- 
ing up  the  light  house,  and  for  a  reasonable  profit  for  the 
trouble  of  maintaining  a  constant  light.     But  if  the  pro- 
prietor of  the  light  house  is  to  be  held  rateable,  as  such,  to 
the  relief  of  the  poor,  he  must  of  necessity  exabt  larger  tolls 
from  the  proprietors  of  vessels,  and  the  consequence  will 
be,  that  they  will  in  reality  be  the  persons  to  pay  the  rate, 
and  a  considerable  burden  will  be  imposed  upon  commerce. 
In  Rex  V.  Macdonald  (c),  the  rate  was  upon  the  lock,  and 
the  defendant  was  held  liable  to  the  rate  as  the  occupier 
of  land  in  the  parish ;  and  properly  so,  because  the  lock 
itself  was  part  and  parcel  of  the  land  he  occupied,  and  the 
tolls  were  payable  for  the  use  of  the  lock.     In  Rex  v.  The 
Oxford  Canal  Company  (d),  the  defendants  were  rated  as 
the  occupiers  of  the  towing-path  laud,  and  that  part  of  the 
canal  which  was  situate  within  the  parish  of  Sow.    There, 
the  rate  was  specifically  upon  land ;  the  proprietors  of  the 
canal  were,  in  the  proper  sense  of  the  word,  occupiers  of 

(a)Bott   142;    1    Const.   115;  (c)  12  East,  324. 

Cowp.  583.  (rf)  Ante,  yol.,  ?i.  86 ;  4  B.  &  C. 

(6)  12  East,  46.  74. 
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the  land ;  they  were  liable  to  the  rate  as  soch  occupiers, 
and  in  that  character  only ;  and  our  decision  was  merely 
this,  that  they  ought  to  contribute  to  the  parish  in  respect 
of  the  bene6cial  use  of  the  land  which  they  occupied 
within  it.  In  both  these  cases  there  was  a  local,  visible, 
substantial  ownership  and  use  of  land  within  the  parish. 
Rex  X.  Bradford  (a),  is  very  different  from  the  present 
case.  There  the  defendant  was  rated  as  the  occupier  of 
a  canteen  in  Hythe  barracks,  demised  to  him  by  the  com- 
missioners for  the  affairs  of  barracks,  to  hold  for  one  year, 
provided  the  barracks  should  be  so  long  held,  and  used  as 
barracks,  by  government.  He  was  to  pay  15/.  a  year 
rent,  for  the  canteen  and  buildings,  and  510/.  a  year  rent 
for  the  privilege  of  using  them  as  a  canteen,  and  selling 
liquors  there ;  and  the  lessors  reserved  a  power  of  distress 
for  the  amount  of  both  those. sums.  The  defendant  was 
held  rateable  for  the  entire  rent  of  525/.,  for  the  house, 
and  the  privilege,  upon  the  ground  that  such  rent  was 
a  profit  appurtenant  to  the  tenement,  arising  out  of  its 
peculiar  local  situation,  and  that  he  was  the  occupier  of  a 
tenement  of  that  value.  The  decision  in  Rex  v.  The  New 
River  Company  {b),  is  perfectly  satisfactory;  the  rate 
there  was  clearly  good.  There,  water  which  arose,  and 
was  the  produce  of  land,  in  the  parish  of  Amwell,  was 
conveyed  to  London  by  the  defendants,  and  there  sold. 
The  price,  therefore,  at  which  the  water  sold  in  London, 
was  a  profit  yielded  by  the  land  at  Amwell,  where  the 
water  rose ;  for  the  water  was  part  of  the  produce  of  the 
land,  and  though  it  was  sold,  and  the  value  received  at 
another  place,  it  was  nevertheless  pait  of  the  profits  of  the 
land,  and  rated  as  such  at  Amwell,  precisely  as  land 
producing  fruits  or  vegetables  is  rateable,  not  where  its 
produce  is  sold,  but  where  it  is  grown ;  although  the 
occupier  is  under  an  engagement  not  to  sell  the  produce 
in  his  own  parish,  but  at  some  distant  place.  But  the 
present  case  stands  upon  a  totally  different  footing.    Here, 

(a)  4  M.  &  S.  317.  (6)  1  M.  &  S.  503. 
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the  proprietor  of  the  light  house  has  the  privilege  of  main-         1826. 
taining,  either  in  that  house,  or  in  any  other  which  he      tiT^k*^ 
may  chuse  either  to  erect  or  to  rent,  a  light  such  as  shall  v. 

be  visible  at  sea ;  and  even  if  by  the  terms  of  his  patent 
he  were  bound  to  maintain  the  light  in  this  particular 
building,  still,  if  the  patent  were  not  granted  to  him  on 
account  of  his  occupation  of  that  building,  the  privilege 
conferred  by  it  would  not  be  annexed,  or  appurtenant  to 
the  building  in  which  it  was  exercised,  but  perfectly  dis- 
tinct from  it :  and  the  tolls  received  by  him  in  respect  of 
the  light,  would  be  profits  accruing,  not  from  the  use  or 
occupation  of  the  house  or  land  where  he  exercised  the 
privilege;  but  from  the  exercise  of  the  privilege  itself, 
independently.     In  that  case,  he  would  have  the  exclusive 
privilege  of  carrying   on  in  that   particular  house,   if  I 
may  be  allowed  the  expression,  a  particular  kind  of  trade ; 
but  still  there  would  not  necessarily  be  any  connection 
between  his  freehold  interest  in  the  house,  and  the  light 
which  he  thus   maintained   in  it.      The   machinery   by 
which  the  light  is  produced,  or  in  which  it  is  contained, 
may,  or  may  not  be  attached  to  the  freehold,  and  would 
in  either  case  equally  answer  the  purpose  for  which  it  is 
designed.     If  the  light  were  produced  by  burning  coal, 
olr  any  other  fuel,  with  a  reflector  placed  behind  it,  the 
tolls  paid  by  the  proprietors  of  vessels  for  the  benefit 
derived  from  the  light,  would  not  form  part  of  the  profits 
of  the  house  in  which  the  fuel  was  burned,  and  the  reflec- 
tor placed ;  but  part  of  the  profits  of  the  privilege  itself. 
If,  then,  the  object  of  the  grant  may  be  effectuated  by 
machinery  producing  a  light  perfectly  uiiconnected  with 
the  light-house,  in  which  case  the  tolls  would  not  be  part 
of  the  profits  of  the  land,  and  would  not  be  rateable,  I 
think  it   follows,  that  the  privilege  of  maintaining  the 
light,  even  in  a  particular  house,  is  distinct  from   the 
house,  and  that  the  tolls  are  profits  arising,  not  firom  the 
house  where  the  privilege  is  exercised,  but  from  the  exer- 
cise of  the  privilege,  and  as  such  not  rateable  as  part  of 
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1826.  '      the  vahie  of  the  house :   and  if  the  toHs,  qua  tolls,  are 
The  King      '^  rateable,  then,  though  the  trade,  for  I  consider  it  as  a 
V-  species  of  trade,  must  be  carried  on  in  a  honse,  or  even 

in  this  particular  house,  a  distinction  ought  to  be  taken 
between  the  value  of  the  house  in  which  the  trade  is 
carried  on,  and  the  profits  accruing  from  the  trade  itself. 
The  nature  of  the  trade  is,  that  the  proprietor  of  the  light- 
house is  to  maintain  certain  lights  burning  in  it;  those 
li^ts  are  not  necessarily  attached  to  the  freehold  ;  and  if 
they  are  not  attached  to  the  freehold,  they  are  personal 
property.  As  a  remuneration  for  the  trouble  and  expense 
of  maintaining  those  lights,  the  tolls  are  imposed ;  such 
tolls  have  never  yet  been  rated :  and  I  am  of  opinion  that 
they  are  not  rateable.  For  these  reasons  I  think  bo 
much  of  this  rate  as  is  assessed  upon  the  tolls  ought  to 
be  quashed. 

HoLROYD,  J.— I  am  also  of  opinion  that  these  tolls sie 
not  rateable;  and  that  we  could  not  hold  them  to  be 
rateable  without  overruling  the  cases  of  Rex  y.  Rebowe  and 
Rex  V.  Tynemauth,  and  ovartuming  the  principles  upon 
which  those  cases  were  decided,  as  well  as  some  other 
cases,  where  it  has  been  held  that  tolls,  though  not  rate- 
able per  se,  are  rateable  where  they  can  be  considered  as 
money  paid  for  the  use  and  occupation  of  land.  jRex  t. 
Rebowe  was  very  similar  to  the  present  case.  There,  the 
king,  by  his  letters  patent,  granted  to  the  defendant  the 
privilege  of  erecting  light  houses  at  Harwich,  and  of 
receiving  tolls  from  all  vessels  entering  or  passing  by  the 
harbour,  which  tolls  were  to  be  applied  towards  the  maia- 
tenance  of  the  light  houses.  That  was  the  case,  theie- 
fore,  of  a  franchise  granted  by^the  crown  ;  fi>r  the  privilege 
granted  was  a  franchise,  though  diflSsring  from  many  that 
are  so  denominated.  The  power  of  erecting  light  houses 
belonged  originally  to  the  Lord  High  Admiral,  though  it 
has  since  been  vested  in  the  Trimiy  House.  For  what 
are  the  tolls  in  this  case  payable  ?    Certainly  not  for  any 
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benefit  received  within  the  parish,  because  they  are  pay- 
able every  time  a  ship  passes  by  the  light  house,  whether 
she  receives  any  benefit  from  the  lights  or  not ;  whether 
she  passes  in  the  day  time  when  the  lights  are  extin- 
guished ;  or  whether  she  passes  in  the  night  time  when 
the  lights  are  burning.  In  Rex  v.  Rebowe,  where  such 
tolls  were  rated.  Lord  Mansfield  said,  '^  they  have,  pro- 
perly speaking,  rated  the  fire,  and  the  profits  arising  from 
the  house  ;  the  Pantheon  play  house,  and  other  places  of 
public  amusement,  are  rated,  1  suppose,  but  not  for  their 
profits."  The  whole  Court,  after  taking  time  to  consider 
of  that  case,  were  of  opinion  that  the  tolls  were  not  rate- 
able. One  reason  that  Lord  Mansfield  gave  for  his  opi- 
nion, was,  "  that  the  property  was  not  in  the  parish,"  by 
wliich  expression  he  clearly  did  not  allude  to  the  light 
house,  but  to  the  tolls,  which  were  not  paid  in  respect  of 
any  benefit  received  in  the  parish  by  the  persons  paying 
them.  Another  reason  which  he  assigned  was,  "  that  the 
tolls  were  not  locally  situate  in  the  parish,  and  were  not 
rateable  there;"  whereas,  if  the  tolls  could  have  been  con- 
sidered as  parcel  of  the  value  of  the  light  house,  for  which 
it  might  have  been  rated,  they  might  themselves  have 
been  rated  as  tolls.  Some  years  after  that  decision  came 
-  the  case  of  Rex  v.  Tynemouth,  where  also  the  defendant 
was  rated  for  tolls  in  respect  of  his  light  house.  There, 
Lord  Ellenborough,  after  observing  upon  the  similarity  of 
the  two  cases,  said,  '*  what  local  property  is  there  within 
the  township  on  which  this  rate  on  the  tolls  can  be  levied  ? 
The  tolls  are  not  received  there,  nor  do  the  ships  firom 
which  they  are  collected  come  within  the  township ;  the 
subject-matter  of  the  rate  has  no  locality  within  the 
township."  Now  the  light  house  was  within  the  town- 
ship, therefore.  Lord  Ellenborough  clearly  spoke  of  the 
tolls,  and  not  of  the  light  house,  as  the  subject-matter  of 
the  rate.  Upon  the  authority  of  these  two  cases,  I  think  we 
are  bound  to  say  that  the  tolls  in  this  case,  having  no  loca* 
lity  within  the  parish  of  Lydd,  and  not  being  received 
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1826.  there,  are  not  rateable.  In  Rex  v.  Cardin^on  (a),  the 
rate  was  upon  certain  tolls  for  paising  a  sluice.  There 
the  thing  for.  the  use  of  which  the  tolls  were  paid,  was 
within  the  parish,  and  was  used  by  the  party  paying  the 
tolls  within  the  parish ;  and  it  was  held,  that  whether  the 
profits  of  the  sluice  were,  or  were  not,  rated  under  the  de- 
nomination of  tolls,  the  nature  of  the  property  rated  ought 
to  be  considered ;  and  as  the  tolls  were  paid  for  the  use  of 
something  situate  within  the  parish,  and  conferring  a 
benefit  there,  the  rate  was  good.  Buf  in  this  case  the 
benefit  for  which  the  tolls  are  paid,  and  tolls,  it  must  be 
remembered,  are  an  incorporeal  hereditament,  does  not 
come  within  the  description  of  the  statute  43  £/u:.,  c.  2, 
for  it  is  not  received  within  the  parish,  but  elsewhere. 
Upon  these  grounds  I  am  clearly  of  opinion  that  the  toUs 
rated  in  this  case  are  not  rateable. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  is 
mitted  on  all  sides  that  tolls,  per  se,  are  not  rateable ;  bat 
there  are  cases  where  the  tolls  arising  from,  and  bang 
connected  with,  a  house  or  land,  and  giving  an  increased 
value  to  the  house  or  land,  varying  with  the  profits  pro- 
duced by  the  tolls,  that  increased  value  is  rateable.  In 
all  those  cases,  however,  the  profits  have  arisen,  and  the 
thing  out  of  which  they  have  arisen,  has  been  locally 
situated,  and  actually  used,  within  the  parish  where  the 
rate  was  made.  Here,  neither  the  profits  arise,  nor  is  the 
light  used,  within  the  parish  of  Lydd,  and,  in  that  respect 
this  case  differs  from  all  that  have  been  relied  upon  is 
support  of  this  rate.  It  has  been  urged  that  the  l^t 
itself  gives  rise  to  the  profit  here,  by  conferring  a  benefit 
on  vessels  passing,  for  which  they  pay  the  toll ;  that  the 
light  is  appurtenant  to  the  light  house  in  which  it  is  pro- 
duced ;  and  that  the  profits  arising  from  the  light  form 
part  of  the  value  of  the  light  house,  and  are  rateable 
jointly  with  it.  But  I  cannot  agree  to  this.  I  think  the 
light  is  wholly  unconnected  with  the  light  house,  and  thtt 

(fl)Cowp.581. 
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the  profits  arising  from  the  light,  form  no  part  of  the 

value  of  the  light  house.    The  light  is  seen  at  a  distance 

from  the  light  house ;  it  may,  or  it  may  not,  confer  a 

benefit  on  those  that  see  it ;  it  is  not  the  produce  of  the 

light  house  or  of  the  soil  on  which  it  stands,  it  is  merely 

collateral  to  them ;   it  is  no  part  of  the  freehold ;   it  is 

merely  by  accident  or  caprice  that  it  is  situated  on  the 

freehold,  for  it  might  be  with  equal  advantage  situated  in 

other  places,  and  produced  and  maintained  by  other  ways 

and  means.     In  all  the  cases  which  have  been  cite^  as 

authorities  in  favour  of  this  rate,  the  profit  arising  from 

the  subject-matter  of  the  rate  has  arisen  within  the  parish, 

and  the  subject-matter  of  the  rate  itself  has  been  actually 

used  and  occupied  within  the  parish.     In  the  case  of  a 

canal,    the  person  who  pays  the  toll  makes  use  of  the 

canal,  which  is  rated  as  land,  and  therefore  has  the  actual 

use  of  the  thing  rated.     In  the  case  of  a  bridge,  the 

bridge  which  is  the  thing  rated,  is  actually  used  by  the 

party  paying  the  toll.     In  the  case  of  a  market,  the  tolls 

are  paid  by  those  who  actually  bring  their  goods  into  and 

upon  the  market,  and  the  profits  arise  there,  within  the 

place  which   is  rated.     In  the  case  of  a  soke  mill,  the 

party  paying  tolls  takes  his  com  to  be  ground  at  the 

place  rated,  and  has  the  use  of  ^the  mill  within  the  parish 

in  respect  of  which  the  rate  is  made.     In  order  to  render 

tolls  rateable,  there  must  not  only  be  a  profit  arising 

within  the  parish,  but  that  profit  must  arise  from  the 

use  of  the  thing  there,  and  in  respect  of  it.    The  vessels, 

in  this  case,  have  no  such  use  of  the  light,  for  they  have 

merely  a  transient  view  of  it  as  they  pass  the  light  house ; 

they  do  not  come  within  the  light  house,  as  they  would 

within  a  harbour  or  a  dock,  where  they  would  have  the 

actual  use  and  occupation  of  the  harbour  or  the  dock  : 

they  not  only  do  not  come  within,  or  near,  the  thing  itself 

which  is  the  subject-matter  of  the  profit,  but  they  do  not 

even  come  within  the  parish  in  which  it  is  situated.    It 

seems  to  me,  therefore,  that  this  case  is  distinguishable 

VOL.   VIII.  2   Y 
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1826.  from  all  those  in  which  tolls  have  been  beU  rateable,  and 

'l\!^^^^fi      consequently  that  this  rate  can  only  be  sapported  to  the 

V-  extent  of  the  value  of  the  light  house,  independeotly  of  the 

Coke.  ,, 

tolls. 

Rate  amended ;  2,250/.  struck  out,  and  4/.  inserted. 


Finch  v.  The  Company  of  Proprietors  of  the 
-^^tif  Birmingham  Canal  Navigations. 

c  S^  a  ^luii  This  was  an  action  of  trespass  for  breaking  and  entering 
navigation  the  plaintifiTs  close  on  divers  days  and  times,  between  the 
wSEuSied^  Ist  day  of  January^  1820,  and  the  commencement  of  this 
without  power  action  in  Trinity  term,  1825,  and  diverting  from  thence 
etors  to  aj^       the  water,  the  property  of  the  plaintiff.     Plea,  not  guilty, 

propriate  to  i^^j  issue  thereon.  At  the  trial  before  Burrousch,  J.,  at  the 
themselves  . 

water  raised      summer  assizes  for  the  county  of  Stafford,  1825,  a  verdict 

^neAe^ine  ^^  entered  by  consent  for  the  plaintiff,  subject  to  the 

of  the  canal,  opinion  of  this  Court,  on  the  following  case : — 
c.  92  another       ^Y  statute  8  Geo.  3,  c.  38,  a  company  was  incorporated 

cawal  was  under  the  name  of  "  The  Company  of  Proprietors  of  the 

tothe'com>  Birmingham  Canal  Navigation,**  and  empowered  to  make 

pany  power  ^^^  maintain  a  canal  from' the  Severn  to  the  TrerU,  and  two 

to  take  gratui-  ^     • 

tously  the  collateral  cuts  to  certain  coal  mines.  This  act  gives  do 
from'^min'^  power  to  take  water  from  mines,  or  to  take  water  raised  by 
within  a  cer-     fire-engines  out  of  mines.     Under  the  powers  of  this  act, 

tain  distance 

of  that  canal     *^®  canal  and  collateral  cuts  were  completed.     One  of 

*|  provided       those  collateral  cuts  from  or  near  Oldbursh,  to  or  near 

the  produce  ■  *^ 

of  such  mines   Wednesbury,  Holloxoay,  and  commonly  called  the  Upper 

was  carried 

along  some  part  of  the  canal."  By  24  G.  3,  c.  4,  both  canals  were  incoiporaled, 
but  the  provisions  as  to  each,  contained  in  8  G.  3,  and  23  G.  3,  respectivelj, 
were  to  be  kept  distinct  and  separate.  The  proprietor  of  a  mine  oa  the  line  of  the 
first  canal,  raised  coal,  one-third  of  which  was  afWrwards  carried  along  part  of  the 
second  canal : — Held,  that  the  company's  privilege  of  taking  mineral  water  did  not 
attach  to  his  mine  on  the  first  canal,  by  reason  of  such  partial  conveyaDce  of  the 
produce  along  the  second. 

By  58  G.  3,  c.  t9,  reciting  all  the  previous  acts,  the  same  system  of  tmmagememt  is 
extended  to  all  the  canals  and  cuts  made  under  those  acts : — Held,  that  this  provisioo 
did  not  affect  the  operation  of  8  G.  3,  c,  38,  and  give  the  company  authority  to  take 
water  raised  from  mines  along  the  line  of  canal  made  under  that  act. 
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Level,  passes  through  some  premises,  the  mines  under 
which,  belong  to  the  plaintiff.  By  stat.  23  Geo.  3,  c.  92, 
another  company  was  incorporated  under  the  name  of 
"  The  Company  of  Proprietors  of  the  Birmingham  and  BiRMiNGnAic 
Fazeley  Canal  Navigation/*  which  was  empowered  to  make,  Compaw y. 
complete,  and  maintain  a  canal,  commonly  called  the 
Lower  Level,  as  an  extension  of  one  of  the  said  collateral 
cuts,  so  made  under  the  8  Geo.  3,  and  certain  other  canals 
and  cuts.  By  section  12  of  this  act,  it  is  enacted  ad 
follows : — "  And  whereas  the  making  of  such  canals  and 
collateral  cuts  will  be  of  real  advantage  to  the  owners  and 
proprietors  of  certain  coal-mines,  and  other  mines  and 
minerals  already  opened,  and  which  may  be  opened  con- 
tiguous or  near  to  the  said  canals  and  collateral  cuts,  and 
it  will  be  necessary  for  supplying  the  said  canals  and  col- 
lateral cuts  with  water,  that  the  water  to  be  raised  by  the 
fire-engines  or  other  machines  erected  or  to  be  erected  for 
drawing  the  said  mines,  should  be  discharged  into  the  said 
canal  or  collateral  cuts ;  be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  said  company  of  proprietors,  and 
they  ai^  hereby  authorised  and  empowered  at  all  times 
hereafter  to  hare,  divert,  and  take  the  water  to  be  raised 
or  drained  by  means  of  any  fire-engine,  machine,  or  level, 
already  or  hereafter  to  be  erected,  made,  or  opened,  in  or 
upon  any  lands  or  mines  within  the  distance  of  one 
thousand  yards  of  the  said  canals  or  collateral  cuts,  except 
as  is  hereinafter  excepted,  without  any  recompense  or  satis- 
faction to  be  made  by  the  said  company  of  proprietors  for 
the  said  water  so  to  be  diverted  and  taken  as  aforesaid.'' 
The  same  act  contains  in  section  27,  the  following  ex- 
ceptioii: — **  Provided  always,  and  be  it  further  enacted 
and  declared,  that  nothing  in  this  act  contained,  shall 
extend  to  authorise  or  empower  the  said  company  of  pro- 
prietors to  take  or  make  use  of  any  of  the  water  which 
shall  be  raised  from  any  mines  of  coal,  ironstone  or  other 
minerals,  unless  the  coal,  ironstone,  or  other  minerals  pro- 
duced by  such  mines,  shall  be  carried  or  conveyed  along 

2v2 


082  CASKS    IN    THE    KING's    BENCH, 

1826.        some  part  of  the  said  intended  canals  or  cuts/'     Under  the 
Finch        powers  of  this  statute,  the  canals  and  cuts  thereby  autho- 
1:  rised  to  be  made^  were  completed.    By  the  stat,  24  Geo.  3, 

BiBMiNGHAM  c.  4,  rccitiug  the  8  Geo,  3,  c.  38,  and  23  Geo.  3,  c.  92, 
Canal  ^^  canals  made  by  virtue  of  those  acts  were  united  and 
made  one  common  concern ;  but  it  was  provided,  that  the 
8  Geo.  3y  c.  38,  should  not  apply  to  the  canals  niade  imder 
the  23  Geo.  3,  c.  92,  and  that  the  latter  statute  should  not 
apply  to  the  canals  made  under  the  former.  By  the  stat. 
24  Geo.  3,  c.  87,  the  company  was  named  ''  The  Company 
of  the  Proprietors  of  the  Birmingham  Canal  Navigatiom,'* 
and  by  that  and  some  subsequent  statutes,  Tarious  alter- 
ations and  improvements  of  the  canals  were  authorised.  By 
the  58  Geo.  3,  c.  19,  reciting  the  above  statutes,  and  that  it 
was  highly  expedient  to  extend  one  system  of  management 
to  the  whole  of  the  canals  and  cuts  therein  referred  to,  in 
such  way  as  to  render  the  same  more  simple,  and  to  alter 
such  parts  of  the  former  system  as  were  found  by  experience 
to  be  improper,  or  had  been  by  circumstances  rendered  una- 
vailing, it  was  enacted,  "  That  all  and  every  the  canals,  all 
or  any  of  the  collateral  cuts,  and  navigable  communications, 
so  made  as  aforesaid  by  the  said  Company  of  Proprietors  of 
the  Birmingham  Canal  Navigations,  under  and  by  virtue  of 
the  said  hereinbefore  recited  acts,  or  any  of  them,  shaU, 
from  the  time  of  the  making  thereof  respectively,  be,  and 
be  deemed,  taken,  and  considered  to  be,  part,  parcel,  and 
member  of  the  Birmingham  Canal  Navigations,  and  all 
and  every  such  part  and  parts  of  the  said  canals,  collateral 
cuts,  and  navigable  communications,  and  the  lands,  build- 
ings, tenements,  and  hereditaments,  already  purchased  or 
taken  for  the  purposes  thereof,  by  virtue  and  in  pursuance 
of  the  powers  of  the  said  recited  acts,  or  any  of  them,  and 
as  had  not  been  already  declared  by  any  of  the  said  recited 
acts  to  be  considered  as  part  of  the  works  made  and  done 
under  and  by  virtue  of  the  said  recited  act,  of  the  23rd 
year  of  his  present  majesty's  reign,  shall  be,  and  be  con- 
sidered to  be,  included  and  comprehended  in,  and  governed 
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by,  all  and  every  the  clauses,  matters,  and  things  con- 
tained in  the  said  recited  acts,  of  the  23rd  and  24th  years 
of  his  said  present  majesty's  reign,  so  far  as  the  nature 
and  circumstances  of  the  case  will  admit  (save  and  except 
so  much  thereof  as  relates  to  the  exemptions  from  stamp 
duties,  or  to  the  quantum  of  rates  or  tolls  to  be  collected, 
or  as  may  be  by  this  act,  or  have  been  by  any  other  act 
relating  to  the  said  Birmingham  Canal  Navigation,  altered 
or  repealed),  as  if  the  same  had  been  described  in  the  said 
recited  act  of  the  23  Geo.  3,  as  part  of  the  works  to  be 
made  and  done  under  and  by  virtue  of  that  act.'' 

In  the  year  1819,  the  plaintiff  and  Thomas  Price,  de- 
ceased, became  lessees  of  the  mines  under  36  acres  of 
land,  with  liberty  to  use,  at  a  stipulated  rent,  such  portion 
of  the  surface  as  they  might  require  for  getting  and  working 
the  said  mines,  and  the  term  of  years  granted  in  such 
mines  is  yet  unexpired.  In  the  year  1821,  the  plaintiff, 
and  his  then  partner,  began  to  work  the  mines,  and  the 
water  raised  by  the  whimsey  was  conveyed  by  a  feeder, 
made  by  the  defendants,  under  directions  of  Price,  to  the 
canal,  of  the  23  Geo.  3,  called  the  Lower  Level.  In  1821, 
the  plaintiff,  by  the  withdrawing  of  Price,  became  sole 
owner  of  the  mines  during  the  remainder  of  the  lease,  and 
as  the  water  in  the  mines  continued  to  increase  he  erected 
a  fire  or  steam  engine  for  draining  the  mines.  The  plain- 
tiffs mines  are  situated  about  200  yards  from  the  canal 
called  the  Lovoer  Level,  and  the  steam  engine  which  draws 
the  water  from  them  is  156  yards  from  the  same  canal. 
The  defendants  considered  that,  under  the  powers  of  the 
above  statutes,  they  had  a  right  to  divert  into  this  canal 
the  water  raised  by  the  said  fire  or  steam  engine  out  of  the 
plaintiff's  mines,  and,  accordingly,  by  their  servants,  in 
that  year,  entered  the  premises  of  the  plaintiff,  and,  by  a 
trench,  diverted  the  water,  so  raised  by  the  engine,  into  the 
canal  called  the  Lower  Level.  The  defendants  have  re- 
paired the  trench  from  time  to  time,  and  have  continued^ 
by  means  thereof,  to  divert  the  water-^ntil  the  commence- 
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1826.         ment  of  the  action.    The  canal  called  the  Upper  Levels 
p,y^        made  under  the  powers  of  the  8  Geo.  3,  passes  thioii^  a 
V-  part  of  the  premises,  the  mines  under  which  are  com- 

BiftMivGBAM  prised  in  the  plaintiff's  lease.  Into  this  bninch  (^  the 
Caiial  canal,  the  plaintiff  has  made  a  basin  and  railroads  coia- 
municating  therewith,  from  his  coal-pits,  and  into  boats 
on  this  canal  the  entire  produce  of  his  mine  is  loaded,  he 
having  no  power  to  communicate  by  water  with  the  canal 
called  the  Lower  Level,  except  by  passing  along  the  Upper 
Level  to  the  point  of  junction,  at  a  distance  of  about  two 
miles,  and  the  other  parts  of  the  Lower  Level,  made  under 
the  23  Geo.  3,  are  more  distant.  Although  all  the  {noduce 
of  the  plaintiff's  mines,  is  thus,  in  the  first  instance,  dis- 
charged into  and  carried  along  the  Upper  Level,  a  canal 
made  under  the  8  Geo.  3,  yet  as  the  plaintiff's  customen 
have  works  and  coal  wharfs  on  various  parts  of  the  canak 
made  under  23  Geo.  3,  and  subsequent  act4»  and  the 
plaintiff  himself  is  a  partner  with  Messrs.  W.  Maithems 
and  Co.,  in  works  situate  on  the  last-mentioiied  canal,  a 
portion  amounting  to  nearly  one-third  of  the  produce  of 
the  mines,  consisting  of  coals  and  ironstone,  is  afterwards, 
in  the  course  of  each  respective  voyage,  carried  and  con- 
veyed from  the  canal,  made  under  the  8  Geo.  3,  into 
and  along  the  Lower  Level,  the  canal  made  under  the 
23  Geo.  3.    ^ 

Campbell,  for  the  plaintiff.  Upon  the  true  constructioD 
of  the  acts  of  parliament  referred  to  in  the  case,  the  de- 
fendants have  no  right  to  come  upon  the  plaintiff's  pre. 
mises^  make  trenches  therein,  and  divert  the  water  in  the 
manner  complained  of.  These  acts  are  to  receive  the 
strongest  construction  against  the  company ;  and  no  equi- 
vocal .expressions,  accidentally  or  purposely  introduced, 
can  be  construed  to  cast  an  obligation  on  the  plaintiff, 
which  the  language  and  general  scope  of  the  enactments 
do  not  fairly  imply.  The  case  must  depend  upon  the  con- 
struction to  be  given  to  the  two  statutes,  23  Geo.  3,  c.  92, 
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and  58  Geo.  3,  c.  19.  .  It  will  be  contended,  on  the  other         1826. 

side,  that  all  these  canals  are  to  be  considered  as  one,  and 

that  the  same  privileges  which  are  applicable  to  the  Upper 

Level  2iTe  equally  applicable  to  the  Lower  Level;  for  the   Birmingham 

use  of  which  latter  canal  the  water  in  question  has  been        Canal 

taken.    Now  the  slightest  attention  to  the  language  of  the 

27th  section  of  the  23  Geo.  3,  c.  92,  will  shew  that  that 

statute  can  certainly  have  no  such  construction.     It  is 

admitted,  that  the  defendants  would  be  justified  in  taking 

the  water^  unless  the  plaintiff  is  protected  by  the  proviso 

contained  in  the  27th  section.    That  proviso  restrains  the 

company  from  taking  or  using  any  of  the  water  raised 

from   any  mines    of  coal,  ironstone,  or  other  minerals, 

unless  the  coal,  ironstone,  or  other  minerals,  produced  by 

such  mines,  shall  be  carried  or  conveyed  alof^  some  part  of 

the  said  intended  canals  or  cuts.    Now  it  is  clear  that  this 

proviso  cannot  have  such  i.  literal  interpretation^  as  shall 

favour  the  defendants'  view  of  their  rights  and  privileges. 

It  is  obvious  that  the  legislature  intended  that  the  owners 

of  mines  along  these  ctoals  should  have  a  quid  pro  quo, 

and  that  there  should  be  at  least  a  reciprocity  of  advantage 

between  them  and  the  company.  The  new  canal,  or  liower 

Levelf  was  clearly  meant  to  be  a  vent  for  the  produce  of  the 

adjacent  mines,  thereby  affording  great  advantages  to  the 

owners  thereof;  who,  in  consideration  of  such  advantages, 

were  to  allow  the  water  raised  from  their  mmes  to  go  to 

the  purpose  of  feeding  the  canal.    Some  regard,  however, 

is  to  be  paid  to  the  use  which  is  to  be  made  of  the  canal 

by  the  mine  owners.     The  canal  must  be  either  the  imme^ 

diate  vent  for  the  produce  of  the  min^,  or  it  must  be  the 

means  of  conveyance  for  the  whole,  or  substantially  the 

whole,  of  the  produce,  before  the  defendants  can  claim  the 

privilege  of  appropriating  to  themselves  thd  wat^  reused 

by  the  plaintiff.    Now  it  is  not  here  pretended,  that  the 

plaintiff's  coals  were  canied  immediately  from  the  mines 

to  the  Lower  Level,  nor  is  it  suggested  that  that  canal  was 

a  means  of  conveyance  for  any  more  than  one-third  of  the 
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1626.        produce.     It  is  submitted,  therefore,  fiiBt,  that  in  order  to 
*^"^^'      justify  the  defendants  in  taking  the  plaintiff's  water,  the 

Jr  INCH  ■»-  -^  ■■  • 

V.  Lower  Level  must  be  the  immediate  and  direct,  and  not 

Birmingham  ^^  circuitous  vent  for  the  produce  of  his  coal  works ;  or 
Canal  that,  at  all  events,  it  must  be  the  means  of  coQTcyance  for 
substantially  the  whole  of  the  produce.  Here  both  these 
propositions  are  negatived  by  the  facts  proved  in  evidence. 
If  the  defendants  are  right  in  their  construction  of  the 
proviso  above-mentioned,  it  would  go  to  this — that  if  any 
parcel  of  coal,  or  ironstone,  however  small,  were  carried 
along  the  smallest  portion  of  the  canal,  no  matter  how 
distant  the  spot  might  be  from  the  mine,  they  would  be 
entitled  to  take  all  the  plaintiff's  water.  It  is  clear  that 
the  proviso  cannot  receive  so  literal  a  construction  as  that 
Nay,  it  would  come  to  this — ^that,  even  if  this  was  done 
without  the  privity  or  concurrence,  and  even  against 
the  wishes  of  the  owner,  still  the  liability  would  attach 
— a  construction,  too  violent  to  be  maintained  for  a  mo- 
ment. Then  does  the  68  Geo.  3,  c.  19,  help  the  argu- 
ment on  the  other  side  ?  It  will  be  said,  that  the  object 
of  that  statute  was  to  place  the  Upper  and  the  Lower 
Levels  on  the  same  footing  in  all  respects,  and,  conse- 
quently, that  if  the  whole  produce  of  the  plaintiff's  mine 
is  carried  along  the  former,  though  not  along  the  latta, 
still  the  same  liability  will  attach  throughout  both  lines. 
This,  however,  is  not  so ;  for  in  Rex  v.  The  Birmingham 
Canal  Company  (a),  it  was  expressly  held,  that  the  58 
Geo.  3,  c.  19,  only  incorporated  this  canal  company  for 
the  purpose  of  management,  and  had  no  other  object  in 
view.  It  clearly  cannot  affect  the  rights  of  third  persons, 
and  therefore  its  provisions  cannot  govern  the  present  case. 

O.  Russell,  contrii.  The  company,  in  this  ease,  desire 
no  other  than  a  strict  construction  of  their  rights  under 
these  acts  of  parliament.  There  are  two  grounds  on 
which  it  is  submitted  they  are  entitled  to  take  the  mineral 

(a)  2  B.  &  A.  570. 
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water  in  question ;  firsts  that  the  clauses  contained  in  the  1826. 
23  Geo.  3,  c.  92,  are  now  incorporated  with  the  8  Geo.  3,  ^^^^^ 
c.  38,  and  are  strictly  applicable  to  the  canals  made  under  v. 

the  authority  of  the  last  mentioned  act ;  and,  secondly,  that   BirJ^gham 
under  the  express  words  of  the  23  Geo.  3,  without  any  such        Canal 
incorporation,  the  company  are  entitled  to  take  the  water. 
The  case  of  Rex  v.  The  Birmingham  Canal  Company  is  no 
authority  against  the  defendants  upon  the  first  point,  be- 
cause the  decision  there  only  went  to  the  extent  of  saying, 
that  the  58  Geo.  3,  c.  19,  incorporated  these  canals  for  the 
purpose  of  management,  and  could  not  be  construed  as 
applying  to  a  question  of  parochial  rating.     It  cannot  be 
doubted,  that  the  supplying  of  the  canal  with  water  comes 
properly  within  the  system  of  management ^  by  which  the 
affairs  of  the  company  are  to  be  governed ;  and,  therefore, 
as  far  as  it  goes,  that  decision  is  an  authority  to  shew,  that 
all  the  previous  acts  and  powers  thereof,  are  incorporated 
by  the  58  Geo.  3,  c.  19,  save  and  except  the  question,  as 
to  the  manner  in  which  the  company  are  to  be  rated  for 
parochial  taxes.    [Bayley,  J.   Does  not  the  word  ''  ma- 
nagement" mean  the  management  of  your  own  concerns  ? 
Can  the  system  of  management,  which  the  company  may 
adopt  for  the  government  of  their  own  affairs,  authorise 
them  to  take  away  or  interfere  with  the  rights  of  third 
persons  ?]    The  supply  of  the  canal  with  water  forms  a 
most  essential  subject  of  management,  in  carrying  on  the 
affairs  of  the  company.     Indeed,  they  could  not  go  on 
without  an  adequate  supply  of  water.     It  may  be  ad- 
mitted, that  the  58  Geo.  3,  cannot  be  construed  to  take 
away  vested  rights  of  third  persons;  but  at  is  obvious  that 
the  supply  of  water  for  the  purposes  of  the  canal  comes 
within  the  spirit  of  its  provisions,  and  is  properly  the 
subject  of  management.     Now  the  words  of  that  statute 
are  extremely  comprehensive.    After  reciting  all  the  pre* 
vious  acts,  and  that  it  was  highly  expedient  to  extend  one 
system  of  management  to  the  whole  of  the  canals  and  cuts 
therein  referred  to,  in  such  way  as  to  render  the  same  more 
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182G.        simple,  and  to  alter  such  parts  of  the  former  system  as 
FiKCH        ^^^  by  experience  found  improper,  or  had  been  bycir- 
V.  cumstances  rendered  unavailing;  it  proceeds  to  enact, 

Birmingham  *'  ^^^  ^  ^"^  every  the  canals  SO  made  under  and  by 
Canal       virtue  of  all  or  any  of  those  acts,  should  be  considered  in- 
eluded  and  comprehended  in,  and  governed  by,  all  and 
every  the  clauses,  matters,  and  things  contained  in  the  23 
Geo.  3,  c.  92,  or  24  Geo.  3,  c.  4,  as  if  the  same  had  been 
described  in  the  said  recited  act  of  23  Geo^  3,  as  pait  of 
the  works  to  be  made  and  done  under  and. by  virtue  of  that 
act."  [JUitledale,  J.  By  the  24  Geo.  3,  the  two  canals  an 
^  kept  distinct ;  for  it  is  thereby  provided,  that  the  powers 
of  the  23  Geo.  3,  c.  92,  shall  not  extend  to  Ae  canab 
made  under  the  8  Geo.  3,  c.  38,  and  the  58  Geo.  3,  doei 
not  incorporate  the  preceding  acts  for  all  purposes]*    li 
however  incorporates  them  for  all  purposes,  as  far  as  cir- 
cumstances will  admit.    ^Bayley,  J.   It  does  not  at  all 
vary  the  powers  of  the  preceding  acts — ^it  merely  incorpo- 
rates them  for  the  purposes  of  management,  and  pladng 
them  under  the  sam.e  system].    Upon  the  second  point, 
however,  the  defendants  are  clearly  entitled  to  the  judg- 
ment of  the  Court,  because  it  is  impossible  to  read  the 
exception  contained  in  the  27th  section  of  the  23  Geo.  3,c. 
92,  without  saying,  that  the  plaintiff  is  within  its  operatioo, 
and  that  it  imposes  upon  him  the  obligation  of  applying 
the  waters  jof  his  mine  to  the  uses  of  the  canaL     It  is  said 
on  the  other  side,  that  the  plaintiff  does  not  come  within 
the  exception,  unless  the  whole  produce  of  his  mine  if 
carried  along  the  canal.     Such  a  construction  cannot  poa* 
sibly  be  given  to  the  exception*  without  defeating  the 
whole-  object  of  the  legislature  in  giving  this  privil^e  to 
the  company;  because  it  is  scarcely  possible  to  suppose, 
that  the  whole  produce  of  the  mine  would  be  carried  bj 
water.     Some  of  the  coals  must  be  applied  to  home  con- 
sumption, and  other  parcels  removed  by  land  carriage.    If 
the  condition  of  the  liability  to  bear  the  burthen  was  to 
depend  upon  the  whole  produce  of  the  mine  being  carried 
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along  the  canal,  then  the  withdrawing  the  smallest  part  of        i^^^- 

it,  and  applying  it  to  other  purposes,  would  exempt  the        Finch 

plaintiff  from  all  liability.     Such  a  construction,  however,  v* 

cannot  fairly  be  put  upon  the  statute.    Then  again  it  is  Birmikohaii 

said,  that  in  order  to  make  the  liability  attach,  the  whole       Cawai 

.  .         -^  '  CoMPAvy. 

produce  of  the  mme  must  be  earned  directly  and  immedi- 
ately along  the  canal..  That  is  also  a  most  unreasonable 
construction,  and  quite  inconsistent  with  the  plain  inten- 
tion of  the  legislature.  It  is  sufficient  to  satisfy  this  part 
of  the  exception,  if  the  coal  be  carried  along  the  canal,  in 
the  course  of  the  voyage  to  its  destination,  without  being 
carried  immediately  from  the  mine.  Here  the  plaintiff  has 
a  beneficial  use  of  the  canal ;  he  avails  himself  of  the 
Lower  Level  as  a  channel  of  communication,  and  that  is 
enough  to  bring  him  within  the  spirit  and  meaning  of  the 
exception. 

Bayi^bx,  J. — ^There  are  two  questions  arising  in  this 
ease  ;  first,  upon  the  construction  to  be  put  upon  the  23 
Geo.  3,  c.  92,  before  the  passing  of  the  63  Geo.  3,  c.  19 ; 
and  second,  upon  the  construction  to  be  put  upon  the 
latter  statute,  and  whether  that  statute  really  makes  any 
difference  in  the  case.  By  the  8  Geo.  3,  the  canal  called  the 
Upper  Level  was  made.  In  that  act  there  was  no  power 
similar  to  that  upon  which  the  question  now  arises, 
namely,  that  of  taking  the  water  raised  from  all  mines 
within  1000  yards  of  the  canals, made  under  that  act; 
and,  therefore,  the  company  must  have  made  its  bargain 
with  various  persons  for  the  supply  of  water,  on  such 
terms  as  it  could  be  obtained.  The  23  Geo.  3,  c.  92, 
contains  two  clauses  upon  which  part  of  the  argument 
arises.  The  12th  section  grives  to  the  Canal  Company  the 
power  of  taking  water  raised  fix>m  all  mines  within 
1000  yards  of  the  canals  made  under  that  act,  without 
making  any  compensation  or  satisfaction  for  it  to  the 
owners ;  and  I  have  no  difficulty  in  saying,  that  a  clause 
which  is  to  take  away  from  individuals  the  right  to  their 
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1826.        private  property,  must  be   expressed  in  plain«   distinct. 
Finch        ^"^  unambiguous  language.      That   is  the  rule   which 
Jf-  has  been  adopted  in  several  cases  ;  a  rule  which  seems 

Birmingham  to  me  to  be  peculiarly  applicable  to  the  construction  of 
CoMp^^       private  acts  of  parliament.      The   12th   section  recites, 
that  it  will  be  of  great  advantage  to  the  proprietors  of 
certain  coal  mines,  if  certain  canals  and  collateral  cots 
are  made,  that  is  to  say,  that  it  will  be  useful  to  those 
who  shall  make  use  of  them  ;  but  not  to  those  who  have 
no  occasion  to  use  them.     It  then  gives  a  general  au- 
thority to  the  company  to  divert  and  take  the  wator 
to  be  raised  from  any  lands  or  mines,  within  the  dis- 
tance of  1000  yards  of  the  canals,  without  any  recom- 
pense or  satisfaction.    There  is  nothing  here  said,  as  to 
such  persons  as  shall  send  their  produce  along  the  hoe  of 
canal  in  question;  it  is  a  general  provision;   but  theo 
comes  the  27th  section,  which  contains  an  exception  upon 
which  the  question  turns.     It  provides,  "that  nothiog 
shall  empower  the  company  to  take  or  make  use  of  any 
of  the  water  which  shall  be  raised  from  any  mines  of  coti, 
ironstone,  or  other  minerals,  unless  the  coal,  ironstone, 
and  other  minerals,  produced  by  such  mine,  shall  be  car- 
ried or  conveyed  along  some  part  of  the  said  intended 
canals  or  cuts.''    Now  the  difficulty  arises  upon  these 
words,  which   are  certainly  very  ambiguous.     When  a 
burthen  is  to  be  cast  upon  the  property  of  another  perBon, 
or  a  right  is  to  be  taken  from  him  without  remuneratioo, 
I  have  already  stated,  that  you  must  use  plain,  intelligible, 
and  unambiguous  language  for  that  purpose.      Suppose 
these  defendants  had  justified  the  alleged  trespass  by  a 
special  plea,  they  must  have  averred  that  the  coal,  iromioMf 
and  other  minerab,  produced  by  the  plaintiflTs  mines,  were 
carried  and  conveyed  along  some  part  of  the  said  canals, 
or  intended  cuts.    To  what  do  the  words  ''  some  part," 
apply  ?     Clearly  to  the  canal,  and  not  to  the  produce  of 
the  mine.     It  is  the  bulk  or  body  of  the  produce  of  the 
mine  that  is  to  be  conveyed  along  some  part  of  the  canal. 


I 


TRINITY    TERM,    SEVENTH    GEO.  IV.  691 

before  the  liability  to  supply  the  water  gratuitously  is  to  ^826. 
attach.  If  issue  had  been  taken  on  such  a  plea,  would  it  Fikch 
have  been  established  by  shewing  that  the  plaintiff  had  v. 

carried  or  conveyed  along  the  canal,  only  one*third  part  of  BiRMiMOBAit 
the  produce  of  the  mine  ?  I  apprehend  not.  Had  the  Canal 
legislature  introduced  the  words,  *'  or  some  part  thereof/' 
after  the  words,  *^  unless  the  coal«  8cc.,  produced  by  such 
mine/'  then  the  argument  for  the  defendants  would  have 
had  some  weight.  I  therefore  think  that  the  true  con- 
struction to  be  put  upon  this  proviso  is^  that  if  this  canal 
is  made  the  general  carriage-way  for  the  bulk  of  the 
produce  of  the  plaintiff's  mines  to  market,  then  the  liabi- 
lity attaches;  but  that  it  does  not,  if  it  is  merely  the 
channel  of  communication  with  another  canal,  for  a  part 
of  the  plaintiff's  mineral  produce.  It  is  argued  by  Mr. 
Russell,  that  this  proviso  cannot  receive  a  literal  construc- 
tion, because,  if  the  smallest  part  of  the  whole  produce  is 
consumed,  or  carried  away  through  another  channel,  the 
plaintiff  would  be  thereby  exempted.  There  is,  however, 
no  necessity  for  going  that  length.  The  maxim  de  mini- 
mis non  curat  lex,  would  apply  in  that  case;  and  the 
liability  would  attach,  if  the  general  bulk  of  the  produce 
was  carried  along  the  canal.  For  these  reasons  I  am  of 
opinion,  that  under  the  27th  section  of  the  28  Geo.  3,  c. 
92,  the  proprietors  of  the  canal  established  under  that  act, 
are  not  entitled  to  take  the  water  produced  from  the 
plaintiffs  mine ;  and  that  if  they  are  desirous  of  having  it, 
they  must  pay  for  it  on  such  terms  as  they  can  agree 
upon,  as  matter  of  bargain.  Then  the  question  is,  as  to 
the  operation  of  the  58  Geo.  3,  c.  19.  By  the  8  Geo.  3, 
there  is  a  power  given  to  make  a  canal,  but  it  gives  the 
company  no  such  privilege  as  is  contained  in  the  23  Geo. 
3,  c,  92  ;  the  latter  statute  contains  a  power,  authorising 
the  New  Company  to  take  water  from  the  mines  within 
1000  yards  of  the  canals.  The  24  Geo.  3,  c.  4,  incorpo- 
rates the  two  companies,  and  makes  them  one;  but  it 
enacts,  that  the  provisions  applicable  to  each  company. 


692 


1826. 


Finch 

V. 

The 

BlRMINGBAlf 

Canal 

COVPANT. 


CASES    IS   THE   KINO'S    BENCH, 

shall  be  kept  separate  and  distinct ;  and,  therefore,  tbe 
canal  established  by  the  8  Geo.  3,  would  be  a  eontiiiuing 
canal,   without  being  subject   to   the  operation  of  tbe 
privilege  contained  in  the  23   Geo.  3«     Then   the  58 
Geo.  3,  reciting  all  these  aets,  incorporates  the  canals, 
and  declares  that  they  shall  be  snbjisct  to  the  operatioo 
of  all  the  clauses  of  the  23  Gee.  3,  and  the  24  Geo.  3. 
The  canal  made  under  the  8  Geo.  3,  howerer,  continues 
still  the  same,  and  all  the  mines  within  1000  yards  of  ihe 
canal  remain  still  exempt  from  the  liability  of  Supplying 
water,  raised  by  engines  and  other  machinery.      It  is 
argued,  that  the  operation  of  the  68  Geo.  3,  ia  to  place  all 
the  canals  on  the  same  footing  as  the  canals  made  und^ 
the  23  Geo.  3 ;  and  that  the  12th  and  27th  sections  of  that 
statute  are  to  be  imported  into  the  8  Geo.  3,  and  so  to  cast 
the  burthen  of  supplying  water  upon  all  the  mines  within 
1000  yards  of  the  canals  formed  under  that  act.     I  by  no 
means  concur  in  that  proposition.     If  such  had  been  the 
intention  of  the  legislature,  I  should  have  expected  to  find 
it  expressed  in  the  recital  of  the  act,  or  that  a  substantiTe 
clause  should  have  been  introduced  to  that  effect ;  but  the 
act  is  totally  silent  upon  this  point.    It  seems  to  me  that  tbe 
object  of  the  60  Geo.  3,  was  to  place  all  the  canals,  made 
under  the  several  acts  of  parliament,  upon  the  same  system 
as  to  management ;  but  to  leave  the  rights  of  third  porsocSy 
under  the  8  Geo.  3,  on  the  same  footing  on  which  thqr 
were  found  at  the  time  of  the  passing  of  the  former  statute. 
I  am,  therefore,  of  opinion,  that  the  defendants  w^e  not 
warranted  in  taking  the  water  from  the  plaintiff^'s  mines, 
under  the  authority  given  by  the  23  Geo.  3,  c.  92,  and, 
consequently,  that  judgment  must  be  given  for  the  plaintiff. 

HoLROYD,  J. — I  am  also  of  opinion,  that  the  defend- 
ants were  not  entitled  to  take  the  water  in  question.  I 
think  that  the  68  Geo.  3,  does  not  at  all  affect  the  presmt 
case,  because  it  left  the  canal  made  under  the  8  Geo.  3, 
for  this  purpose,  precisely  as  it  was  before ;   and  only  sub- 
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jected  all  the  different  canals  to  the  same  system  of  1826. 
management,  quoad  the  regulation  of  the  company's  own  fiwcb 
affairs.    Then,  as  to  the  effect  of  the  27th  section  of  the  v. 

The 
23  Geo.  Z,  I  am  clearly  of  opinion,  that  the  company  were  Birmingham 

not  authorised  in  takinec  the  water  from  the  plaintiff'a     ^^^al 

°  '^  Company. 

mines,  without  making  a  compensation,  inasmuch  as  the 
substantial  produce  of  his  mines  was  not  immediately 
embarked  upon,  or  carried  or  conveyed  along,  the  line  of 
the  Lower  Level. 


Ltttlbdale,  J.,  concurred. 


Postea  to  the  plaintiff. 


Simmons  v.  Swift.  1826. 

XHIS   was  an  action    of  indebitatus  assumpsit   for   a  A  contract  of 

sale  w&s  en** 

quantity  of  oak  bark,  sold  and  delivered   by  the  plaintiff  tered  into  in 
to  the  defendant,  with  the  common  counts,  and  a  count  |J* t^f  *®''™*>~" 
upon  an  account  stated.     Plea,  the  general  issue.    At  the  day  sold  the 
trial  before  Littledale,  J.,  at  the  Lent  assizes,   for  the  arjl.^a^9/^5f. 
county  of  Monmouth,  1826,  a  verdict  was  found  for  the  p^  ton  of 
plaintiff,  for  the  sum  of  106/.  35.  8d.,  subject  to  the  hundred 
opinion  of  this  Court,  on  the  followincr  case: —  Tl^i'^^V.^^,  ^ 

.     .  ,      ,  .       .  H.iS.,which  he 

The  plaintiff  and  defendant  were  both  dealers  in  timber  agrees  to  take, 
and  bark,  the  plaintiff  residing  at   Whitebrook,  in  Mon-  ^nteoth  of 
mouthshire,  and  the  defendant  in  the  town  of  Monmouth.  November:' 
Previously  to  the  23rd  day  of  October,  1824,  the  plaintiff  bwk  was^ina 

was  possessed  of  a  quantity  of  oak  bark,  which  was  stacked  ^®^  ^^y*  ^«r- 

wards  weifirh** 

at  a  place  called  Redbrook,  on  the  banks  of  the  river  Wye,  ed  and'  deli- 

about  two  miles  below  the  town  of  Monmouth,  and  which,  ^^^  *°  *^® 

'   vendee,  who 

in  July  preceding,  weighed  about  twenty  tons.     Upon  the  refused  to 
23rd  of  October,  the  following  agreement  for  the  sale  of  I^^^J^!!!! 
the  said  bark,  was  signed  by  the  plaintiff  and  the  de-  Held,  Uiat  the 

property 
in  the  residue  did  not  vest  in  the  vendee  until  the  weight  bad  been  ascertained,  and 
consequently,  that  neither  an  action  for  goods   sold  and   delivered,  nor  for  goods 
bargained  and  sold,  would  lie  against  the  vendee  for  the  amount. 
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1826.         fendant: — *'  I  have  this  day  sold  the  bark   stacked  at 
Simmons      Redbrook,  at  9/.  5$.  per  ton  of  twenty-one  hundred  weight, 
^'  to  Hezekiah  Stoift,  which  he  agrees  to  take,  and  pay  for 

it  on  the  30th  of  November.'*    It  was  afterwards  TerbaDy 
agreed  between  the  parties,  that  one  William  Simmom,^ 
brother  of  the  plaintiff,  should  see  the  bark  weighed  on 
behalf  of  the  plaintiff,  and  that  one  James  Diggeit  should 
see  it  weighed  on  behalf  of  the  defendant.  Within  five  days 
after  the  signing  of  this  agreement,  the  defendant  sent 
several  of  his  barges  and  his  servants  to  Redbrook,  and 
took  a  quantity  of  the  bark  amounting  to  eight  tons,  four- 
teen hundred  weight.    He  sent  for  William  Simmons,  who 
was  at  work  in  a  wood  near  to  Redbrook,  to  see  the  bark 
weighed  on  behalf  of  his  brother,  which  William  Simmons 
accordingly  did,  and  was  paid  for  his  trouble  by  his  bro- 
ther's wife.     William  Simmons  said  he  was  not  directed 
by  his  brother  to  see  the  bark  weighed,  and  did  not  know 
that  it  had  been  sold,  until  he  was  fetched  from  the  wood  hj 
the  defendant's  messenger.    James  Diggeit  attended  tlie 
weighing  on  the  part  of  the  defendant.    The  bark  so  takoi 
by  the  defendant,  was  carried  by  his  barges  down  the  river 
Wye  to  Chepstow.    The  remainder  of  the  stack  was  covered 
with  a  tarpaulin  belonging  to  the  defendant,  but  which  tar- 
paulin had  been  upon  the  premises  at  Redbrook,  having 
been  lent  by  the  defendant  for  that  purpose  to  the  peisoa 
who  sold  the  bark  to  the  plaintiff,  and  had  been  used  to 
cover  a  part  of  the  stack,  before  the  signing  of  the  agree* 
ment  by  the  plaintiff  and  defendant.     About  eight  or  nine 
days  after  part  of  the  bark  had  been  so  removed  by  the 
defendant,  a  Mr.  James  Madley,  upon  whose  premises  at 
Redbrook  the  bark  was]8tacked,  met  the  defendant,  and 
asked  him  when  he  intended  to  take  the  remainder  of  the 
bark  away,  as  it  was  stacked  over  part  of  a  sawpit  which 
he  {Madley)  wanted  to  use;  the  defendant  answered,  that 
he  should  have  it  taken  away  in  a  few  days.     The  de- 
fendant did  not  at  any  time  take  away  the  remainder  of 
the  bark ;  nor  was  it  weighed.    Towards  the  latter  end  of 


i 


TRINITY    TERM,   SEVENTH    GEO.  IV.  696 

November  there  was  an  extraordinary  flood,  which  over-  1826. 
flowed  the  banks  of  the  river  Wye,  and  rose  nearly  to  the 
height  of  five  feet  around  the  remainder  of  the  stack  of 
bark,  and  did  it  very  considerable  injury.  There  was 
sufficient  time  for  the  defendant  to  have  removed  the 
whole  of  the  bark  before  the  flood  happened.  The  de- 
fendant was  seen  examining  the  remainder  of  the  bark 
after  it  had  been  injured  by  the  floods  and  the  tarpaulin 
before-mentioned  remained  upon  the  bark  until  the  28th 
of  January,  1825,  when  it  was  removed  by  some  of  the 
'defendant's  servants,  who  were  passing  up  the  river  in  a 
barge.  On  the  4th  day  of  December ,  1824,  the  plaintiff 
called  at  the  defendant's  counting-house^  and  the  de- 
fendant said  he  was  ready  to  pay  for  the  bark  which  had 
been  removed,  namely,  eight  tons,  fourteen  hundred  weight; 
and,  by  the  plaintiff's  direction,  an  account  was  made  out 
of  the  bark,  which  the  defendant  had  taken  away  as 
aforesaid,  and  the  defendant  paid  the  amount  by  a  check 
which  was  duly  honored.  The  plaintiff  signed  the  account 
as  settled,  but,  at  the  same  time,  said  that  no  advantage 
should  be  taken  of  his  so  doing,  and  required  the  defendant 
to  take  and  pay  for  the  rest  of  the  bark,  which  he  re- 
fused to  4o*  Bark  is  an  article  which  varies  considerably 
in  weight,  according  as  the  air  is  moist  or  dry,  and  ac- 
cording to  the  season  of  the  year.  The  question  at  the 
trial  was,  whether  the  plaintiff  was  entitled  to  recover  in 
this  action  for  the  bark  which  remained  standing  at  Red- 
brook.  According  to  the  weight  of  the  bark  in  July  pre- 
ceding, a  quantity  of  bark  remained,  which  at  the  price 
mentioned  in  the  agreement  of  23rd  of  October,  1824, 
amounted  to  the  sum  of  106/.  bs.  8d.,  for  which  sum  the 
verdict  was  taken.    >  . 

O.  Russell,  for  the  plaintiff.  This  action  for  goods 
sold  and  delivered  is  maintainable.  The  criterion  for  de- 
termining whether  a  delivery  of  part  of  a  commodity 
sold  under  an  entire  contract,  will  support  an  action  for 
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goods  sold  and  delivered,  is,  whether  the  right  of  property 
is  vested  in  the  vendee  by  the  act  of  sale.  Here  it  it 
submitted  that  the  right  of  property  in  this  bark  vested  in 
the  defendant  as  soon  as  the  agreement  for  sale  was  signed, 
and  the  subsequent  delivery  of  a  part  is,  in  law,  to  be  conii* 
dered  as  a  delivery  of  the  whole.  The  cases  of  Slubey  v. 
Hayward  {a),  and  Hammond  v.  Anderson  (6),  establish  this 
position,  that  where  a  part  of  goods  sold  under  an  entire 
contract  is  taken  possession  of  by  the  vendee,  that  posses- 
sion vests  the  whole  of  the  property  in  him,  and  the 
delivery  of  part  is  a  delivery  of  the  whole*  On  the  aotbo* 
rity  of  those  cases,  the  plaintiff  is  entitled  to  maintain  this 
action.  It  will  be  said  on  the  other  side,  upon  the  autho- 
rity of  Hanson  v.  Meyer  (c),  that  the  property  in  the  baik 
did  not  vest  in  the  vendee,  because  somethinf^  r^nained  to 
be  done  by  the  vendor,  namely,  the  act  of  weighing  is 
order  to  ascertain  the  price  of  the  commodity.  The  fbite 
of  that  argument  must  depend  upon  the  question^  whether 
weighing  was  or  was  not  a  condition  precedent.  It  is  eoi- 
tended,  that  by  the  terms  of  the  contract  of  sale,  and  the 
facts  found  in  the  special  case,  the  act  of  weighing  wu 
not  necessary  to  be  done,  in  order  to  vest  the  piopertj 
in  the  vendee,  so  as  to  prevent  the  rule  of  law  as  to  a  ptrt 
delivery  in  the  name  of  the  whole,  from  applying.  The 
contract  here  is  for  an  absolute  sale  of  the  bark  ;  and  the 
defendant  agrees  to  take  and  pay  for  it  on  the  3(Hk 
November.  There  is  no  expression  in  the  contract  whidi 
imports  that  the  bark  was  to  be  weighed.  The  weight 
must  indeed  be  taken  to  have  been  known,  for  it  ii 
stated  in  one  part  of  the  case,  that  in  the  Jtc/y  preceding 
the  bark  weighed  twenty  tons ;  and,  therefore^  it  is  not 
like  a  case  where  the  parties  have  no  previous  knowledge 
of  the  quantity  of  the  commodity  sold.  An  absolute  sale 
takes  place  in  October,  and  part  of  the  bark  being  shortlj 
afterwards  delivered  in  pursuance  of  the  contract,  the  pio- 
perty  in  the  whole  was  absolutely  vested  in  the  defendant, 

(fl)  2  H.  Bl.  504.  (b)  1  N.  R.  69.  (c)  6  East,  614. 
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who  thereby  became  liable  to  pay  for  the  amount  if  he        ^826. 
neglected  to  take  the  remainder  away.    Suppose  an  action      Simmons 
had  been  brou&:ht  ailer  the  30th  of  November  to  recover  v 

Swift* 

Ae  price,  would  it  have  been  any  answer  on  the  part  of  the 
defendant,  that  the  bark  had  not  been  weighed  ?  It  is 
submitted  that  it  would  not,  and  that  Hanson  v.  Meyer, 
(the  doctrine  of  which  is  not  disputed),  is  no  authority  for 
holding  the  contrary.  [Holroyd^  J.  The  defendant  was 
not  bound  to  pay  for  the  bark  until  the  30th  November, 
which  shews  that  he  could  not  take  it  away  until  that 
period  without  paying  for  it].  It  is  submitted  that  he 
might  have  taken  away  the  whole  immediately,  although  * 
the  stipulation  is,  that  it  is  to  be  paid  for  on  the  30th 
November.  He  has  credit  for  it  until  then,  but  the  right 
of  property  vests  immediately  upon  sale.  [Bayley,  J.  If 
he  might  take  it  away  before  the  30th  November,  the 
vendor  would  lose  his  lien].  But  here  is  credit  given 
until  the  30th  November;  and,  therefore,  the  defendant 
had  a  perfect  right  to  take  it  away  at  any  moment  he 
pleased;  and,  in  fact,  within  five  days  after  the  signing 
of  the  agreement,  the  defendant  takes  away  eight  tons, 
fourteen  hundred  weight.  In  Hamon  v.  Meyer,  there 
were  two  conditions  precedent  before  the  right  of  property 
vested  in  the  bankrupts ;  first,  payment  for,  and  second 
weighing,  the  commodity.  Here  the  plaintiff  sells  ''the 
bark  stacked  at  Redbrook.''  This  is  a  sufficient  designa- 
tion of  the  quantity  and  the  character  of  the  commodity 
sold,  and  differs  the  case  from  Hanson  v.  Meyer.  Nothing 
remained  to  be  done  to  give  the  defendant  a  complete 
title  to  the  property  Within  the  terms  of  the  contract, 
which  is  perfectly  silent  on  the  subject  of  weighing. 
[BayUjfj  J.  It  does  not  appear  by  the  terms  of  the 
contract,  what  is  the  quantity  sold,  or  the  price  to  be  paid. 
It  is  sold  at  so  much  per  ton  of  21  cwt ;  and,  therefore,  it 
must  have  been  weighed  to  ascertain  the  quantity].  The 
weight  must  have  been  known,  it  having  been  weighed  in 
the  preceding  Jultf.    Bu^  here  there  is,  in  fact,  a  part 
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1826.        delivered,  which  gives  the  defendant  a  title  to  the  whole. 
Simmons       [Holroyd,  J.    Although  the  defendant  might.have  carried 
away  a  part,  it  does  not  therefore  follow  that  he  would 
have  a  right  to  take  away  the  remainder  until  the  price 
was   paid].     At  all  events  it  is  submitted  that  the  deli- 
very to,  and  acceptance    by,    the    defendant   of  a  part 
of  the   commodity    sold,   would    render  bim    liable  for 
any    risk    arising    from    the    remainder     continuing   in 
the   possession  of  the  vendor.      It  is  clear  that  for  some 
purposes,  the  property  vested  in  the  defendant  by  the 
sale  and  delivery  of  part,  and  the  question  is,  whether 
it  did  not  vest  in  him,  under  the  circumstances  of  this  case, 
for  all  purposes.     Since  Hanson  v.  Meyer^  there  have  been 
several  similar  cases  in  which  it  has  been  held  that  the 
property  in  goods  sold   did   not   pass   by  the  mere  coa« 
tract  of  sale ;   such  as  Rugg  v.  Minett  (a)  ;    Wallace  v. 
Breeds  (b);   Austen  v.  Craven  (c);    White  v.   Wilks{d); 
Bush  V.  Davis  (e) ;  Whitehouse  v.  Frost  (/)  ;  Shipley  v. 
Davis  (g) ;  but  why  did  not  the  property  pass  in  these  cases? 
Because  in  every  one  of  them,  by  the  terms  of  the  con« 
tract,  or  by  the  acts  of  the  parties,  or  by  the  usuageof  the 
trade,  there  was  something  more  to  be  done  to  the  com- 
modity  before  the  property  passed  to  the  vendee.  [jBoy/ey,  J. 
This,  you  will  recollect,  is  an  action  for  goods  sold  and 
delivered.     Now,  when  do  you  say  there  was  a  delivery?] 
I  say  that  the  instant  any  part  was  delivered,  that  was 
a  delivery  of  the  whole.   ILittledale,  J.  In  Hanson  v. 
Meyer,  there  veas  a  delivery  of  part  of  the  goods,  and  yet, 
that  was  held  not  sufficient  to  constitute  a  delivery  of  the 
whole.    In  the  case  of  Slubey  v.  Hayward  (A),  which  yon 
have  cited,  the  question  was  as  to  the  right  of  stoppage  in 
transitu].     It  must  be  contended  here,  that  the  property 
in  this  bark   passed  the  moment  the  agreement  for  the 

(a)  1 1  East,  216.  (e)  2  M.  &  S.  397. 

(6)  13  East,  522.  (f)  12  East,  614. 

(c)  4  Taunt.  644.  (g)  5  Taunt.  617. 

(d)  5  Taunt.  176.  (A)  2  H.  Bl.  504. 
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sale  was  signed.  Id  2  BL  Com*  448,  it  is  said«  ''  As  ^n 
as  the  bargain  is  struck,  the  property  of  the  goods  is 
transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor,  bat  the  vendee  cannot  take  the  goods  until  he  tenders 
the  price  agreed  on.  But  if  he  tenders  the  money  to  the 
vendor  and  he  refuses  it,  the  vendee  may  seize  the  goods, 
or  have  an  action  against  the  vendor  for  detaining  them. 
And  by  a  regular  sale,  without  delivery,  the  property  is  so 
absolutely  vested  in  the  vendee,  that  if  A.  sells  a  horse  to 
JB.  for  10/.,  and  B.  pays  him  earnest,  or  signs  a  note  in 
writing  of  the  bargain,  and  afterwards,  before  the  delivery 
of  the  horse  or  money  paid,  the  horse  dies  in  the  vendor's 
custody,  still  he  is  entitled  to  the  money,  because  by  the 
contract,  the  property  was  in  the  vendee"  (n).  So  in  Note's 
Maxims,  88,  it  is  said,  ''  If  I  sell  my  horse  for  money,  I 
may  keep  him  until  I .  am  paid ;  but  I  cannot  have  an 
action  of  debt  until  he  be  delivered  ;  yet  the  property  of 
the  horse  is  by  the  bargain,  in  the  bargainor  or  buyer. 
But  if  he  do  presently  tender  me  my  money,  and  ^I  do 
refuse  it,  he  may  take  the  horse,  or  have  an  action  of  de* 
taioment.  And  if  the  horse  die  in  my  stable,  between  the 
bargain  and  the  delivery,  I  may  have  an  action  of  debt  for 
my  money ;  because,  by  the  bargain,  the  property  was  in 
the  buyer."  [Holroyd,  J.  Here  you  have  not  declared 
for  goods  bargained  and  sold,  but  for  goods  sold  and  deli- 
vered. Could  there  be  a  delivery,  when  some  act  antece- 
dent to  delivery  remained  to  be  done  ?]  But  if  the  property 
vested  in  the  vendee  by  the  sale,  which  it  is  submitted  it  did, 
then  delivery  of  part,  is  a  delivery  of  the  whole,  to  support 
this  action.  What  remained  to  be  done  to  the  bark,  was 
not  any  thing  to  the  property  itself,  the  right  to  it  being 
absolutely  devested  out  of  the  plaintiff  by  the  sale.  In 
Chaplin  v.  Rogers  (b),  it  was  held,  that  after  a  bargain 
and  sale  of  a,  stack  of  hay  between  the  parties  on  the  spot, 
evidence  that  the  vendee  actually  sold  part  of  it  to  ano- 
ther   person,  (by  whom,  though  against    the  vendee's 

(o)  See  Eind€  v.  WhUchouse,  7  East,  658.      [  (6)  1  East,  191. 
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apfirobation^  it  was  taken  away),  was  suflicieot  to  wanant 
the  jury  in  finding  a  delivery  to,  and  acceptance  by, 
the  vendee,  thereby  taking  the  case  oat  of  the  Statute  of 
Frauds. 

Campbell,  contriL  This  being  an  action  for  goods  sold 
and  delivered,  it  cannot  be  maintained  under  the  cinnuii- 
stances  found  in  the  case.  It  is  admitted  that  the  gmftflr 
part  of  the  bark  remained  in  bulk  in  the  possession  of 
the  plaintiff,  and  the  remainder  was  delivered  by  him  la 
the  defendant.  This  in  a  most  important  case  as  between 
vendor  and  purchaser,  and  it  will  be  most  anfortonate  as 
respects  the  right  of  vendors,  if  it  should  be  decided  that 
this  action  can  be  maintained.  In  order  to  support  the 
proposition  contended  for  on  the  other  side^  it  moat  be 
admitted  that  the  plaintiff  had  not  only  no  lieii  upoa 
the  goods  for  the  price,  but  that  the  defendant  angkt 
have  maintained  an  action  of  trover  for  the  bark,  withoal 
having  paid,  or  offered  to  pay,  the  remainder  of  the  pQ^ 
chase  money.  But.  this  is  a  position  which  has  not  beea 
made  out.  It  has  been  expressly  determined  in  GoodtU 
V.  Skelton  (^a),  that  where  a  right  of  lien  remains  in  the 
vendor  of  goods,  the  action  for  goods  sold  and  delivered 
cannot  be  maintained.  There  the  plaintiff  agreed  to  aeH 
goods  to  the  defendant,  who  paid  earnest.  The  goods 
were  packed  in  cloths  furnished  by  the  defendant,  and 
deposited  in  a  building  belonging  to  the  plainttflT  until  the 
defendant  should  send  for  them,  the  plaintiff  dedaring  at 
the  same  time,  that  they  should  not  be  carried  away  unti 
he  was  paid ;  and  it  was  held,  that  the  plaintiff  coaM  not 
maintain  an  action  for  goods  sold  and  delivered,  this  not 
being  a  delivery  to  the  defendant.  Now  the  simple  ques- 
tion is,  whether  there  was  or  was  not  a  delivery  in  this 
case.  First,  it  is  submitted  that  the  property  did  not  pass 
to  the  defendant  by  the  sale,  and  second,  that  there  was 
no  delivery.    It  is  admitted  on  the  other  side,  that  if  any 

(fl)H.  Bl.  316. 
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act  remains  to  be  done  to  the  goods  by  the  vendor,  the 
property  in  them  does  not  vest  in  the  vendee.  That  ad- 
mission puts  the  plaintiff  out  of  Court,  for  it  cannot  be 
denied  that  weighing,  in  order  to  ascertain  the  price,  is  an 
act  to  be  done  on  the  part  of  the  vendor.  The  sale  here 
is  of  a  specific  quantity  of  goods  to  be  ascertained  by 
weight.  The  weighing  is  afterwards  to  take  place  between 
the  vendor  and  the  purchaser ;  the  vendor  to  retain  the  pos- 
session until  the  weighing  is  complete  and  delivery  made. 
Weighing  is  made  necessary  by  the  contract,  and  there  is 
nothing  in  the  agreement  which  binds  the  purchaser  to 
take  the  bark  until  the  price  is  ascertained.  It  is  said  on 
the  other  side,  that  the  purchaser  might  have  carried  away 
the  bark  at  any  time  before  the  30th  November  ;  but  that 
is  clearly  not  so,  because  the  plaintiff  having  the  posses- 
sion of  the  goods,  had  a  lien  upon  them  for  the  price. 
That  shews  that  the  property  never  passed  to  the  de- 
fendant, and  if  so,  then  the  first  ground  upon  which  this 
action  could  be  maintained  completely  fails.  Then,  se- 
condly, there  was  no  delivery,  because  the  possession  was 
never  transferred  to  the  defendant.  Had  the  plaintiff 
transferred  the  possession,  his  lien  would  have  been  gone ; 
but  retaining  the  possession  his  right  of  lien  remained, 
and  consequently  the  property  was  not  devested.  The 
delivery  of  part  of  the  goods  makes  no  difference  in  the  case, 
because  no  question  arises  here  upon  the  Statute  of  Frauds. 
This  is  a  question  of  lien,  and  no  case  can  be  found  to 
•hew,  that  if  a  vendor  delivers  part  of  the  goods,  he  loses 
his  lien  for  the  price  upon  the  remainder.  There  can  be, 
therefore,  no  delivery  to  support  such  an  action  as  this, 
if  the  plaintiff's  lien  still  remains.  This  case  is  not  dis- 
tinguishable in  principle  from  Hanson  v.  Meyer,  and 
the  authority  of  Chat  case  has  never  yet  been  called 
in  question.  That  case  shews  that  the  property  in  the 
bark  never  vested  in  the  defendant,  inasmuch  as  the  pre- 
cedent act  of  weighing  had  never  taken  place,  and  con- 
sequently the  defendant  has  no  locus  standi  on  the  first 
point ;  and  upon  the  second,  it  cannot  be  pretended  that 
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1826^       there  was  such  a  delivery  as  would  ^support  this  form  of 
action. 

Baylby,  J. — There  are  two  questions  in  this  case  for 
the  consideration  of  the  Court ;  first,  whether  the  property 
in  this  bark  waa  vested  in  the  defendant  so  as  to  throw  all 
risks  upon  him;  and  secondly,  whether  the  bark  was 
delivered  so  as  to  enable  the  plaintiff  to  recover  in  this 
form  of  action.  It  is  much  more  satisfactory  to  me  to 
express  my  opinion  upon  that  question  which  involves  the 
justice  of  the  case,  than  turn  the  plaintiff  round  upon  that 
which  is  mere  form,  and  thereby  invite  him  to  try  his  right, 
at  the  hazard  of  another  action ;  and,  therefore,  I  shall 
meet  the  first  question,  although  it  is  not  necessary  to 
decide  it  for  the  purpose  of  the  present  case.  I  am  of 
opinion,  that  the  property  in  this'  bark  did  not  so  vest  in 
the  defendant  as  to  make  him  liable  for  the  loss  which 
has  happened.  Generally  speaking,  where  there  is  a 
bargain  made  for  the  purchase  of  goods,  and  nothing  is 
said  at  the  time  about  the  delivery  or  the  time  of  payment, 
the  property  in  them  vests  immediately,  so  as  to  subject 
the  buyer  to  all  future  risks,  provided  nothing  remains  to 
be  done  on  the  part  of  the  seller,  although,  in  that  case  the 
buyer  will  not  be  entitled  to  take  away  the  goods  without 
payment  of  the  price ;  hut  if  nothing  remains  to  be  done  on 
the  part  of  the  seller  to  complete  the  contract,  and  nothing 
is  said  as  to  the  time  of  payment  or  delivery,  and  in  the 
mean  time,  an  accident  happens^  before  they  are  taken 
away,  the  buyer  must  take  the  consequences.  If,  however, 
any  thing  remains  to  be  done  on  the  part  of  the  seller, 
till  that  act  is  done,  the  property  does  not  vest  in  the 
buyer  so  as  to  subject  him  to  all  risks.  That  rule  is  settled 
in  a  variety  of  cases  which  have  occurred.  In  Rngg  v, 
Minett,  Wallace  v.  Breedes,  and  several  other  cases,  the 
thing  which  remained  to  be  done  was  something  to  vaiy 
the  nature  or  quality  of  the  commodity  itself  before  de- 
livery, and  which  was  to  be  done  by  the  seller.  In  other 
cases,  what  remained  to  be  done  by  the  seller  was,  sepa- 
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rating  from  other  goods  those  which  he  had  been  selling; 
and  in  two  or  three  other  cases  it  was  impossible  for  the      Simmons 
buyer  to  lay  his  hands  upon  any  specific  portion  of  the 
bulk,  part  of  which  he  had  sold.     This  is  a  case  of  a  very 
different  description.     In  this  case  the  subject  of  the  sale 
was  clearly  and  distinctly  ascertained*  that  is  to  say,  all 
the  bark  lying  stacked  at  a  particular  place  called  Red" 
brook.     The  only  thing  which  remained  to  be  done  on  the 
part  of  the  seller  was,  to  have  it  weighed,  in  order  that  the 
price  might  be  ascertained.     The  bargain  says  nothing  as 
to  the  mode  in  which  the  weight  is  to  be  ascertained.    AU 
it  says  is,  ^'  I  have  this  day  sold  the  bark  stacked  at  Red' 
brook,  at  9/.  5s.  per  ton  of  twenty -one  hundred  weight,  to 
Hezekiah  Swift,  which  he  agrees  to  take,  and  pay  for  it  on 
the  30th  of  November."    Something  has  been  said  in  the 
argument,  with  a  view*of  shewing  that,  upon  the  con- 
struction of  the  terms  of  this  agreement,  the  defendant 
would  have  been  at  liberty  to  take  away  the  bark  on  or 
before  the  30th  of  November,  without  paying  for  it.     It  is 
not  necessary  for  me  to  give  any  opinion  upon  that  point, 
because  the  case  does  not  distinctly  turn  upon  it ;  but 
inasmuch  as  the  bark  is  to  be  paid  for  at  9/.  5s.  per  ton, 
and  as  the  price  coi:|ld  not  be  ascertained  until  the  act  of 
weighing  took  place,  which  was  an  essential  thing  to  be 
done  by  the  seller,  the  property  in  the  bark  did  not,  in  my 
opinion,  vest  in  the  defendant  until  that  act  was  done. 
It  is  clear  that  the  seller  had  a  right  to  insist  upon  the 
actual  possession  of  the  bark  remaining  with  himself,  or 
under  his  control,  until  the  act  of  weighing  was  com- 
pleted.     If  the  plaintiff  had  intended  to  get  rid  of  his 
own  liability  to  any  risk  to  which  the  bark  might  be 
exposed,   he  might  have  given  notice  to  the  defendant 
that  he  would,  at  a  given  period,  cause  the  bark  to  be 
weighed  and  the  price  ascertained,  and  thus  have  cast 
upon  the  defendant  all  liability  for  risk.     That  was  a 
matter  of  option  with  himself,    but  until   he  had  per- 
formed the  act  of  weighing,  either  at  his  own  instance,  or  at 
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1826.         the  desire  of  the  defendant ;  I  think  that  all  the  coQBe- 
quences  arising  from  the  bark  being  allowed  to  remain  in 


Simmons 


Swift. 


V.  the  possession  of  the  seller,  mnst  be  at  his  risk,  and  not  at 

that  of  the  buyer.  In  Hanson  v.  Meyer,  the  only  thing  to 
be  done  was  to  weigh  the  commodity  sold*  The  price  of 
the  starch  sold,  was  to  be  ascertained  by  the  act  of 
weighing,  although  there  was  no  express  stipulation  in  the 
contract  that  it  was  to  be  weighed.  Until  weighed,  the 
price  could  not  be  ascertained.  So  here,  the  nature  oiiht 
contract  rendered  weighing  necessary,  for  without  it,  the 
vendee  could  not  know  what  he  had  to  pay.  ^oj^xiie, 
instead  of  an  action  of  indebitatus  assumpsit,  the  plaintiff 
had  declared  specially  upon  this  contract,  he  must  ha?e 
stated  the  contract  in  its  terms,  and  have  alleged  that  the 
article  had  been  weighed,  and  that  it  amounted  to  lo 
many  tons,  and  that  the  price  Ki  the  whole  amounted  to 
such  a  certain  sum  of  money;  and  then  it  would  hafe 
been  incumbent  on  him  to  have  proved  those  avermentf, 
for  otherwise  he  could  not  have  been  entitled  to  recover. 
He  must  have  proved  an  actual  weighing  before  he  could 
have  recovered  the  price,  and  the  article  must  have  re- 
mained in  his  possession  and  control,  until  the  weighing 
had  taken  place.  The  case  of  Hanson  v.  Meyer  is  cer- 
tainly distinguishable!  from  this  in  one  respect,  namelfi 
that  in  that  case,  the  assignees  of  the  vendee,  who  had 
become  bankrupt,  claimed  a  right  to  recover  the  starch  by 
an  action,  which  raised  the  question,  whether  a  de- 
livery of  part  of  the  commodity  was  to  be  considered  a 
delivery  of  the  whole ;  but  the  language  of  Lord  Ellens 
borough  in  that  case  is  certainly  very  material  in  the 
consideration  of  the  present  case,  as  to  the  necessi^  of 
weighing  the  commodity  sold,  in  order  to  ascertain  the 
price  before  the  property  could  be  changed.  In  that  case, 
6/.  per  cwt.  was  to  be  the  price  of  the  article  sold,  and 
weighing  was  an  essential  process  before  the  price  could  be 
ascertained ;  and  Lord  Ellenborough  there  says,  "  By  the 
terms  of  the  bargain,  formed  by  the  broker  of  the  bankrupts 
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im  their  behalf,  two  things  in  the  nature  of  conditions  or  ^^26. 
preliminary  acts  on  their  part,  necessarily  preceded  the 
absohite  vesting  in  them  of  the  property  contracted  for. 
The  first  of  them  is  one  which  does  so,  according  to  the 
generally  received  rule  of  law  in  contracts  of  sale,  vis.  the 
payment  of  the  agreed  price  or  consideration  for  the  same. 
The  second,  which  is  the  act  of  weighing,  does  so  in  conse- 
qaence  of  the  particular  terms  of  this  contract,  by  which 
the  price  is  made  to  depend  upon  the  weight.  The  weight, 
therefore,  must  be  ascertained,  in  older  that  the  price  may 
be  knovipi  and  paid ;  and  unless  the  weighing  precede  the 
delivery,  it  can  never,  for  these  purposes,  effectually  take 
place  at  all."  In  that  case.  Lord  Ellenborough  was  clearly 
of  opinion,  that  weighing  was  an  essential  ingredient  in  the 
transaction,  and  that  before  it  took  place,  the  property 
could  not  be  considerec^as  being  absolutely  vested  in  the 
vendee.  In  this  case  also,  I  am  of  opinion,  that  inasmuch 
as  the  price  was  to  be  ascertained  by  the  act  of  weighing, 
until  the  weighing  took  place,  the  property  was  to  be  con- 
sidered as  being  under  the  vendor's  control,  and  at  his 
risk,  and  not  at  the  risk  of  the  vendee.  Upon  that  point, 
independent  of  the  question  of  delivery,  I  think  the  plain- 
tiff is  not  entitled  to  recover,  but  even  if  the  property  had 
vested  in  the  defendant,  my  impression  is,  that  there  had 
not  been  such  a  delivery  as  would  entitle  the  plaintiff  to 
recover  on  a  count  for  goods  sold  and  delivered.  But  for 
the  reasons  I  have  already  mentioned,  I  prefer  founding 
my  judgment  upon  the  other  point. 

HoLROYD,  J. — I  also  think  that  the  plaintiff  is  not  en- 
titled to  recover.  In  the  case  of  a  sale  of  specific  goods 
and  chattels,  where  the  quantity  is  ascertained  or  desig- 
nated, it  may  be  taken  as  a  general  position,  that  the  pro- 
perty is  altered  by  the  sale,  notwithstanding  the  vendor  is 
not  bound  to  deliver  until  the  price  is  paid,  except  where 
there  is  a  stipulation  for  credit  or  payment  at  a  future 
time,  which  would  be  inconsistent  with  the  doctrine  of 
lien ;   but  in  a  case  like  the  present,  where,  something 
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1826.         remains  to  be  done,  the  property  in  the  goods  does  not 
Ir^^^"'        pass  to  the  vendee,  but  continaes  in  the  vendor,  and  at  his 

SlMMOVS  \ 

V.  risk.     The  case  of  Hansom  v.  Meyer  appears  to  me  directly 

Swift.  ^  decide  the  present  case.  From  the  nature  of  the 
dealing,  the  goods  were  to  be  paid  for  at  so  much  per  cwt., 
to  be  ascertained  by  weighing.  The  vendor,  therefore, 
would  not  be  bound  to  part  with  the  goods  until  the 
weighing  had  taken  place,  and  the  amount  in  value  had 
been  thus  ascertained.  Hamson  v.  Meyer  then  is  a  direct  f 
authority  on  that  point.  But  in  the  second  place,  I  think 
there  has  been  in  this  case  no  delivery,  for  if  ther^p  was  a 
delivery,  the  vendor  could  have  no  lien  for  the  price,  even 
assuming  that  by  the  terms  of  the  contract,  the  goods 
could  not  be  taken  away  till  the  30th  November.  This 
circumtance  shews  that,  although  there  had  been  a  ddivcfy 
of  part  to  the  defendant,  with  the  consent  of  the  voidor, 
the  delivery  of  that  part  would  not  amount  to  a  delivery  of 
the  rest,  and  therefore,  I  likewise  think  that  in  point  of  form, 
an  action  for  goods  sold  and  delivered  cannot  be  maintained* 
It  appears  to  me,  that  the  action  could  not  be  maintained 
even  if  the  contract  was  declared  upon  specially,  for  tbe 
want  of  the  vendor's  having  performed  the  act  of  weighing, 
which  according  to  Hanson  v.  Meyer^  was  an^indispensable 
condition  before  the  action  could  have  been  supported. 

LiTTLBD  A  LE,  J. — I  think  the  action  is  not  maintainable; 
but  I  entertain  some  doubt  whether  the  property  did  not 
pass  in  consequence  of  the  general  terms  of  the  contract, 
and  that  doubt,  as  it  seems  to  me,  is  not  inconsistent  with 
the  judgment  of  the  Court  in  Hanson  v.  Me^er.  In  that 
case  the  question  was,  not  so  much  whether  the  property 
actually  passed  to  the  assignees  of  the  purchaser,  as  whether 
they  had  a  right  to  call  for  the  delivery  of  the  goods  sold. 
Lord  Ellenborough,  in  the  outset  of  his  judgment,  said, 
''  that  the  payment  of  the  price,  and  the  act  of  weighing  the 
goods,  necessarily  preceded  the  absolute  vesting  of  the 
property  contracted  for."  That  expression,  I  apprehend, 
must  be  understood  with  reference  to  the  question  then 
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under  consideration,  namely,  whether  the  property  had  so 
vested  in  the  purchaser  as  to  entitle  his  assignees  to  have 
the  actual  possession.    The  whole  case  tunied  upon  that, 
and  all  the  rest  of  the  argument  went  upon  the  question, 
whether  there  was  an  actual  delivery.     In  this  case  there 
was  an  actual  delivery  of  part  of  the  goods,  but  -the 
vendee's  right  to  the  possession  of  the  remaining  part 
could  not  have  vested  until  the  weight  of  the  bark  had 
been  [ascertained,  and  the  price  paid;   and,  for  the  same 
reason,  I  do  not  consider  that  the  fact  of  the  delivery  in 
part  would  make  a  delivery  in  the  whole.     This  is  an 
action  for  goods  sold  and  delivered,  and  I  think  that  the 
plaintiff  could  not  maintain  such  an  action  under  the  cir- 
cumstances of  this  case.     This  case  differs  from  Slubey  v. 
Hayward,  and  Hammond  v.  Anderson,  where  the  question 
of  lien  or  of  stoppage  in  transitu  arose,  and  in  which  it 
was  considered  that  a  deUvery  of  part  was  not  to  be  treated 
as  a  waiver  of  the  lien  or  right  to  stop  in  transitu,  and 
gave  the  vendor  a  right  to  bring  an  action  for  goods  sold 
and  delivered^  for  the  rest.     I  certainly  think  that  an  action 
in  this  case  could  not  be  maintained  for  goods  sold  and 
delivered.    I  had,  however,  thought  that  the  property  did 
pass  for  some  purposes,  though  not  for  the  purpose  of 
maintaining  an  action  for  goods  bargained  and  sold.    The 
mere  bargain  would  not  be  sufficient,  because  no  specific 
price   had  been   fixed   and  ascertained;    nor  could  the 
plaintiff,  for  the  same  reason,  recover  upon  a  quantum 
valebat.     Neither  do  I  think  that  a  special  action  would 
have  lain' upon  the  contract,  for  want  of  notice  on  the 
part  of  the  seller  to  the  buyer,  that  he  had  intended  to  weigh, 
and  did  weigh  the  goods.     For  these  reasons,  though  I 
am  inclined  to  think  that  the  property  did  pass  for  some 
purposes,  yet,  I  am  of  opinion  that  no  action  would  lie  for 
goods  sold  and  delivered,  goods  bargained  and  sold,  or 
upon  the  special  contract. 

Postea  to  the  defendant  (a). 

(a)  See  Bloxam  Yi  Saundertj  ante,  vol.  vii.,  396,  and  the  cases  there 
collected. 
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1826.  The  King  v.  Francis  Hughes. 

A  corporator   X  HIS  was  an  information  in  the  nature  of  a  qao  war* 

Dew  office  in-    r&nto  filed  against  the  defendant,  for  usnrping  the  office  of 

^^Sh^  h*^*  Id  ""^y^^  ^^  ^^^  ^^^  ^^^  borough  of  Stafford.  In  the  de- 
one,  thereby     fendant's  plea»  a  charter  of  the  12  Jac.  1,  was  set  out,  by 

S^Sd  ^^^^*"  ^^^  ^^^^  granted  'to  the  baiUfls  and  burgesses  of 

surrenders  the  Stafford^  that  they  should  be  a  body  corporate,  and  that  w 

he^hi^ousted  of  t'^®^®  should  be  a  mayor,  ten  aldermen,  and  ten  capital 

bis  new  ap-  burgesses.     Averment  that  the  charter  was  accepted,  and 

quo  warranto,  that  the  defendant  was  duly  elected  and  sworn  mayor  in 

**^t^^^  ^  pursuance  of  the  direction  of  the  said  charter.     To  thii 

original  char  plea  there  were  several  replications  and  issues  taken  thereoo, 

Tvote  ^Ten*''  raising  different  questions  of  law  and  of  fact.     The  mate- 

at  a  corporate  rial  issue  of  fact,  upon  which  the  opinion  of  the  Coart 

bellied  The*  ^*^8  founded,  was,  whether  there  were  present  at  the 

higher  office  defendant's  election,  on  the  charter  day  in  1825,  a  maio- 

de  facto  be  j  w  ^ 

referred 'to  his  'i^y  of  the  capital  burgesses,  which  question  invoWed 
original  office  ^^  eligibility  of  certain  individuals,  claiming  to  be  capital 
degree.  burgesses,  to  vote  at  the  election.    At  the  trial  befoie 

Park,  J.,  at  the  Lent  assizes  for  the  county  of  Staforif 
1826,  the  evidence  as  it  related  to  the  issue  so  raised,  was 
in  substance  this : — By  the  charter  12  Jac.  1,  the  corpora- 
tion  consists  of  a  mayor,  ten  aldermen,  and  ten  capital 
burgesses,  and  vacancies  in  the  body  of  aldermen  occa- 
sioned by  death  or  a  motion,  are  to  be  filled  up  from  the 
capital  burgesses.  The  defendant  was  elected  mayor  (m 
the  24th  October,  1825,  and  on  that  occasion  there  were 
present  four  capital  buf gesses,  and  eight  aldermen ;  two  of 
the  aldermen  named  Turnock  and  Knight,  had  been  tt- 
moved  from  their  office  by  judgment  of  ouster  in  HUarf 
term,  1826,  upon  a  quo  warranto  information,  which 
charged  that  they,  on  the  20th  September,  1824,  had 
wrongfully  exercised  the  office  of  aldermen.  It  appeared 
that  Turnock  had  been  elected  an  alderman  on  the  20th 
September,  1824;  and  on  the  .same  dsey  a  person  named 
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Rogers  was  elected  in  his  stead  as  a  capital  burgess.     In 
this  election  Turnock  concurred,  and  Rogers  ever  after      TheKwo 
continued  to  exercise  the  office  of  a  capital  burgess^  and       „  v- 
Turnock  also  continued  to  exercise  the  office  of  alderman, 
until  he  was  ousted  as  above  mentioned,    \yith  respect 
to  Knight,  it  appeared  that  he  was  elected  an  alderman 
on  the  14th  October,  1821,  and  the  vacancy  occasioned 
thereby  in  the  body  of  capital  burgesses,  was  filled  up  by 
a  person  named  Hawthorn,  and  at  his  election.  Knight 
acted  and  gave  his  vote,  and  Hawthorn  continued  ever 
after  to  act  as  a  capital  burgess.    The  election  of  Rogers 
and  Hawthorn  completed  the  number  of  ten  capital  bur- 
gesses, exclusive  of  Turnock  and  Knight,  who  had  become 
aldermen.       In    October,   1824,   Turnock  was  elected  a 
justice  for  the  borough,  and  was  sworn  in  as  such,  and 
continued  to  serve  the  office  until  he  was  ousted  as  above 
mentioned.     Knight  was  elected  and  sworn  in  as  a  justice 
in  1821,  1822,  and  1823.    The  charter  contains  a  provi- 
sion restraining  persons  from  being  eligible  to  be  elected 
justices  for  the  borough  until  they  have  been  aldermen. 
Under  these  circumstances,  it  was  contended  on  the  part 
of  the  crown,  that  the  election  of  the  defendant,  as  mayor, 
in  1825,  was  void,  inasmuch  as  there  were  then  present 
only  four    capital  burgesses,    instead    of    the  requisite 
number,  six.    To  this  it  was  answered,  that  Turnock  and 
Knight,  who  were  present  at  the  election,  and  voted  as 
aldermen,  were  not  in  point  of  law  aldermen,  and  there- 
fore had  never  ceased  to  be  capital  burgesses.    The  result, 
therefore,  was,  that  there  were  present  at  the  election,  a 
majority  in  the  defendant's  favour,  of  six  aldermen  and  six 
capital  bugesses.    The  learned  Judge  was  of  opinion  that 
Turnock  and  Knight  continued  to  be  capital  burgesses,  if 
they  were  not  aldermen,  and  under  his  direction  the  jury 
found  for  the  defendant,  with  liberty  to  the  relator  to 
move  to  enter  a  verdict  for  the  crown.    A  rule  nisi  having 
been  obtained  for  that  purpose  in  Easter  term,  cause  was 
now  shewn  by 
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1826.  O.  RusseU,  JR.  Bayly,  and  Talfourd.      Tbe  question 

is,  whether  Turnock  and  Knight,  by  accepting  the  office 
V.'  ^      of  aldermen,  to  which  it  appeared  in  the  result  they  had 
Hughes.       jj^   ^j^j^^  ^^^^  precluded  from  voting  at  the  election  in 
question  as  capital  burgesses.     It  is  true  that  they  w&% 
aldermen  de  facto,  but  not  de  jure,  as  appears  by  the 
judgment  of  ouster  against  them  in  Hilary,  1826.    They 
are,   therefore,  to  be  considered  in  the  same  light  as  if 
they  had  never  been  aldermen ;  Rex  v.  Hughes  (a).  Rex 
V.  The  Mayor  of  York  (6) ;   and,  if  so,  then  they  are 
thrown  back  to  their  original  situation  as  capital  burgesses, 
and    in    that   character    their    votes    may    be    counted. 
[Bayley,  J.    The  question  is,  whether  the  acceptance  de 
facto  of  an  incompatible  office,  no  matter  by  what  titl^ 
is  not  virtually  a  surrender  of  a  preceding  office  held  by 
the  same  party  ?]     It  may  be  admitted  that  the  acceptance 
of  a  valid  appointment  will  vacate]  a  prior  situation  held 
by  the  same  person,  but  the  moment  it  is  shewn  that  the 
new  appointment  is  a  bad  one,  it  goes  for  nothing,  and  the 
party  is  remitted  to  his  original  character.     Acceptance  of 
a  bad  lease  will  not  conclude  the  party  who  may  ha?e 
surrendered  a  former  one  ;    Roe  d.  Lord  Berkeleif  v.  The 
Archbishop  of  York  (c).     [Bayley,  J.     That  was  the  case 
of  a  private  right.     Here  public  rights  are  concerned.] 
Here  there  has  been  no  absolute  surrender  of  the  office 
of  capital  burgess.     It  is  only  a  conditional  surrender,  and 
if  the  condition  fails,  then  the  party  has  a  right  to  fall  back 
upon  his  original  rights ;  otherwise  it  would  be  a  great 
hardship  upon  a  public  6fficer,  who  had  accepted  a  higher 
situation  upon  an  understanding  that  he  was  to  continoe 
in  possession  of  it.     If  then  these  gentlemen  were  never 
rightful  aldermen,  they  have  at  least  a  title  to  the  situatioo 
which  they  had  conditionally  resigned. 

Campbell  and  Merewether,  contra,  were  stopped  by  the 
Court. 

(a)  Ante,  vol.  vi.,  443.   4  B.  &  C.  368.    (6)  5  T.  R.  66.     (c)  6  £ast»  86. 
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Bay  LEY,  J. — ^The  question  in  this  case  is  narrowed  to 
the  single  point,  whether  the  election  of  the  defendant  in 
the  year  1825,  was  or  was  not  a  good  and  valid  election. 
I  am  of  opinion  that  the  defendant  has  not  been  duly 
elected,  and  that  the  verdict  must  be  entered  for  the 
crown.  The  corporation  consists  of  a  mayor,  ten  alder- 
men,  and  ten  capital  burgesses ;  and  it  is  conceded  that 
in  order  to  make  a  good  election,  there  must  be  the  mayor, 
and  a  majority  of  the  aldermen,  and  a  majority  of  the 
capital  burgesse^s  present.  The  objection  here  is,  that  at 
the  election  in  1825,  there  was  not  present  a  majority  of 
the  capital  burgesses,  for  that  there  ought  to  have  been 
six.  There  were  present  four  persons  who  were  de  facto 
capital  burgesses.  There  were  also  eight  persons,  who 
were  de  facto  aldermen  at  that  time ;  but  two  of  those 
persons  were  afterwards  ousted  from  office,  and  then  the 
question  is,  whether,  by  being  removed  from  the  office  of 
aldermen,  they  became  ipso  facto  capital  burgesses.  If 
they  are  to  be  so  considered  in  point  of  law,  we  must  be 
bound  by  the  law  ,*  but  I  am  of  opinion,  under  the  circum- 
stances of  this  case,  that  cannot  be  the  law.  In  1821,  two 
of  those  persons  named  Turtiock  and  Knight,  two  of  the 
eight  aldermen,  were  elected  from  the  office  of  capital 
burgesses  into  the  office  of  aldermen,  and  they  were  sworn 
into 'that  office.  From  that  time  until  the  period  of  this 
election  in  1825,  they  exercised  the  duties  of  the  office 
of  aldermen,  but  they  ceased  to  exercise  the  duties  of 
capital  burgesses.  Upon  their  being  appointed  alder- 
men, vacancies  were  declared  in  the  number  of  capital 
burgesses.  Those  vacancies  were  filled  up,  and  they 
themselves  concurred  in  filling  them  up.  From  1821, 
down  to  the  period  in  question,  the  duties  of  capital 
burgesses  were  discharged,  not  by  Turnock  and  Knight, 
but  by  those  persons  who  were  introduced  into  their  situa- 
tions as  capital  burgesses.  It  is  true  they  were  not 
legal  aldermen,  but  they  were  aldermen  de  facto,  and 
if  they   had  continued    so    for  a   period    of   six  years, 
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they  would  have  been  good    aldermen  and   unimpeach- 
»£^7ki»o     able;   but  having    been  removed  from  that  office,  they 

^'  insist,  as  a  position  of  law,  that  they  never  vacated  the 

Hughes* 

office  of  capital  burgesses,  and  that  from  1821  until  they 

were  removed  from  the  office  of  aldermen,  they  continued 
capital  burgesses.  Now  I  find  it  laid  down  by  my  Lord 
Chief  Baron  Comynj  in  his  Digest,  tit.  Officers  [K  6],  *'  that 
a  man  shall  lose  his  office  if  he  accepts  another  office 
incompatible."  It  does  not  say,  if  he  shall  be  duly 
elected,  but  if  he  accepts  another  office  which  is  inonn- 
patible.  Then,  are  the  offices  of  aldermen  and  capital 
burgesses  incompatible  ?  I  should  say  they  clearly  are. 
There  is  no  doubt  that  these  two  persons  accepted  the 
offices  of  aldermen ;  they  were  sworn  into  them ;  they 
discharged  all  the  duties  of  them,  and  if  six  years  had 
elapsed  they  would  have  been  good  aldermen.  There  is 
no  hardship  imposed  upon  them  in  saying,  that  the  legal 
result  of  this  is,  that  they  ceased  to  be  capital  burgesses. 
On  the  contrary,  would  not  a  very  great  hardship  result 
to  other  parties,  if  they  were  at  liberty  to  say  that  diey 
never  ceased  to  be  capital  burgesses  ?  One  consequence, 
among  many  others,  would  be,  that  every  act  done  by  the 
parties  introduced  into  their  places  as  capital  burgesses 
would  be  illegal ;  and  in  every  instance  in  which  they 
concurred  in  giving  an  opinion  or  a  vote  in  commoo 
council,  they  would  be  liable  to  be  ousted  by  quo  warranto, 
trefated  as  wrong  doers,  and  be  subjected  to  fines.  Be- 
sides, on  the  election  of  these  two  persons  as  aldermen, 
the  corporation  state  there  is  a  vacancy  in  the  office  of 
capital  burgesses.  Knight  and  Turnock  both  concur  m 
making  that  statement, ,  and  Hawthorn  and  Rogers  are 
introduced  into  their  situation  as  burgesses,  ^ell,  then, 
who  ought  to  suffer  ?  If  any  body  ought,  the  party  who 
lends  himself  to  mislead,  and  not  the  party  who  is  de- 
ceived. It  is  the  duty  of  a  person  elected  to  the  office  of 
alderman,  to  investigate  his  title,  and  ascertain  whether  be 
is  duly  elected  or  not.     His  attention  is  directed  to  the 
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circumstances  of  tha  election,  he  is  a  party  to  it,  and  be,        1826. 
at  his  peril,  ought  to  take  care  that  it  is  a  valid  election     ipj^^  j^^^,^ 
before  he  takes  upon  himself  to  exercise  the  office ;  and  v* 

if  it  turns  out  that  he  accepted  it  improperly,  is  he  to  be 
restored  to  every  thing  which4ie  had  previously  given  up; 
and  is  the  person  introduced  into  his  place  to  be  treated 
as  a  wrong  doer,  and  to  be  entirely  removed  ?  Suppose 
there  was  a  pecuniary  compensation  for  the  discharge  of  the 
duties  of  a  capital  burgess,  who  ought  to  have  it  ?  Clearly 
the  man  who,  from  the  year  1821  down  to  the  election  in 
1825,  has  been  discharging  those  duties,  and  not  the 
party  who,  during  that  time,  has  abstained  from  dis- 
chai^ng  those  duties,  and  who  has  actually  concurred  in 
filling  the  office  and  place  with  another  person.  There  is 
not,  therefore,  as  it  seems  to  me,  any  inconvenience  or 
difficulty  resulting  from  this  view  of  the  case,  and,  indeed, 
I  do  not  see  how  the  objection  could  be  got  over.  If 
Turnock  and  Knight  never  ceased  to  be  capital  burgesses, 
it  might  happen  that,  under  certain  circumstances,  there 
would  be  more  than  ten  capital  burgesses,  which  would 
be  a  violation  of  the  charter,  or  the  two  persons  must  be 
considered  as  filling  the  same  office  at  the  same  time,  which 
would  involve  a  great  absurdity.  Here  are  two  persons 
elected  into  the  office  of  aldermen;  they  are  removed. 
Suppose  the  removal  not  4o  have  taken  place  until  after 
the  expiration  of  six  years  from  the  time  they  were 
originally  put  into  the  office  of  aldermen,  in  what  con- 
dition would  those  persons  have  been  who  had  been  intro- 
duced into  their  places  as  capital  burgesses  ?  They  had 
been  elected  capital  burgesses;  they  had  been  sworn  in 
and  admitted ;  they  had  discharged  the  duties  of  capital 
burgesses  foi*  a  period  of  six  years,  and  they  would  have 
been  protected  by  the  statute  32  G.  3,  c.  58,  s.  1,  against 
a  quo  warranto  information.  They  would,  therefore,  have 
been  good,  unimpeachable,  capital  burgesses.  Then,  in 
what  condition  would  the  corporation  be  ?  There  would 
be  ten  good  capital  burgesses,  with  reference  to  whom  no 
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1826.        question  could  be  raised,  and  Tumock  and  Knigit  wtrnU 
The  King      ^^  supernumeraries.     If  they  never  ceased  to  be  capital 
^'  burgesses,  there  would  be  a  mayor,  aldermen,  and  twelve 

capital  burgesses,  which  would  be  a  violation  of  the  charter. 
That  would  be  one  of  the  consequences  resulting  from  a 
decision,  that   Tumock  and  Knight  still    remain   capital 
burgesses.     On  the  other  hand,  it  seems  to  me  to  be  a 
plain,  intelligible,  and  reasonable  rule  to  lay  down,  that  if 
you  accept  an  office  which  is  incompatible  with  the  office 
which  you  had  previously  filled,  you  are  to  be  considered 
as  vacating  that  office ;  and  if  you  are  removed  from  the 
higher  office  which  you  had  accepted,  it  does  not  restore 
you  back  again  to  the  office  you  had  previously  vacated, 
for  that  is  still  well  filled  by  the  person  introduced  into  it 
in   your  room   and  stead.     For  these  reasons   I  am  of 
opinion  that  Rogers  and  Hawthorn  were  both  good  ca- 
pital burgesses  (though  it  is  not  necessary  to  decide  that 
question),  but  that   neither   Tumock  or   Knight  was  a 
capital  burgess  at  the  time  of  the  election  in  1825,  and, 
therefore,  the  essential  number  of  capital  burgesses  was 
not  present  at  the  time  of  that  election,  and,  consequently, 
the  rule  for  entering  a  verdict  for  the  crown   must  be 
made  absolute. 

HoLROYD,  J. — I  am  of  the  same  opinion.  It  do^ 
not  appear  to  me  that  the  least  doubt  can  be  entertained 
upon  this  question.  At  least,  there  is  none  in  my 
mind.  I  think  that  when  Tumock  and  Knight  accepted 
the  office  of  aldermen  to  which  they  were  elected  (whedier 
legally  elected  or  not),  and  when  they  took  upon  them- 
selves to  perform  the  duties  of  the  office  to  which  they 
were  admitted,  they  virtually  ceased,  from  that  moment, 
any  longer  to  retain  the  office  of  capital  bui^esses.  The 
charter  directs  that  there  shall  be  a  certain  number  of 
aldermen,  and  a  certain  number  of  capital  burgesses.  It 
is  admitted  that,  if  any  of  the  capital  burgesses  are  re- 
moved BO  as  to  become  good  aldermen,  they  cease  to  be 
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capital  burgesses  from  the  time  when  they  accept  the  office         ^^^^- 
of  aldermen.     So,  if  a  capital  burgess  be  removed  and     xhe  Kino. 
become  an  alderman  de  facto,  I  apprehend  he  ceases  to  be      ,.   ^* 

IIUOHES. 

a  capital:  burgess,  and  another  person  is  to  be  elected  in 
his  stead ;  for,  otherwise,  there  would  not  be  the  full 
number  of  corporate  officers.  If  the  acceptance  of  the 
office  of  alderman  did  not  operate  as  a  vacating  of  the 
inferior  office,  one  of  those  consequences  pointed  out  by 
my  brother  Bayley,  would  follow,  namely,  there  would  be 
more  than  the  full  number  of  capital  burgesses  authorised 
by  the  charter,  or  two  persons  must  have  held  the  in- 
compatible offices  of  aldermen  and  capital  burgesses  at 
the  same  time.  I  fully  concur  in  the  opinion  delivered  by 
my  brother  Bay  ley,  and  think  with  him  that  judgment 
must  be  entered  for  the  crown. 

LiTTLEDALE,  J.-  I  am  entirely  of  the  same  opinion. 
In  this  case,  in  order  to  make  a  valid  election,  it  was 
necessary  that  there  should  be  six  capital  burgesses.  In 
point  of  fact  there  were  only  four  persons  who  were  at 
that  time  in  possession  of,  and  discharged  the  duties 
of,  that  office.  But,  it  is  said,  that  there  were  two 
other  persons  present,  who  were  then  discharging  the 
duties  of  aldermen,  but  who,  being  afterwards  ousted 
from  that  office  by  judgment  in  a  quo  warranto,  are 
to  be  remitted  to  their  original  character  of  capital  bur- 
gesses, from  which  they  were  elected  into  the  office  of 
aldermen;  and  that  being  so  remitted,  although  they 
appeared  and  filled  the  character  of  aldermen  at  the 
election,  yet  the  law  will  refer  their  votes  to  the  legal 
right  which  they  had,  and  they  ought  to  be  considered 
as  having  voted  in  their  character  of  capital  burgesses. 
I  should  doubt  if  that  would  be  so,  even  if  they  could 
be  remitted  by  law  to  their  original  chai*acter.  It  is 
true,  they  did  not  deliver  in  any  statement  to  the  pre- 
siding officer,  intimating  in  what  character  they  voted  : 
but  assuming  that  if  it  could  be  made  out  on  the  part 
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of   the  defendant  that  they  had  a  right  to  be  remitted 
back  to  their  original  character^  and  assaming  that  their 
V-  votes  ought  to  be  considered  as  having  been  given  in  that 

Huf  HIES 

character  which  the  law  would  allow,  still  the  question 
is,  whether  they  had  a  right  to  consider  themselves  as 
capital  burgesses  at  the  time  of  the  election.  The  geneial 
rule  is,  that  if  a  man  accepts  one  office  incompatible  with 
another,  it  operates  as  a  surrender,  or  abandonment,  or 
deprivation  of  the  first  office.  Besides  the  aatbority 
referred  to  by  my  brother  Bayhy/m  Rex  v.  Trelawney{a), 
Lord  Mansfield  said,  he  should  be  inclined  to  think  that 
if  the  two  offices  of  steward  and  burgess  are  incompatible, 
the  acceptance  of  the  latter  would  be  an  implied  surrender 
of  the  former.  That  point  is  certainly  not  expressly  de- 
cided  there,  but  I  concur  entirely  in  the  opinion  lo 
intimated.  It  is  conformable  to  all  the  notions  I  have 
ever  entertained  of  corporation  law  ;  it  is  founded  in  reason 
and  principle;  and  the  greatest  confusion  would  be  pro- 
duced if  it  were  not  so.  Now,  it  seens  to  be  admitted  oo 
the  part  of  the  defendant,  that  if  a  person  had  accepted  an 
office  to  which  he  had  a  good  title,  such  acceptance  most 
be  considered  as  a  deprivation  or  surrender  of  the  first 
office;,  but  it  is  said,  that  this  rule  does  not  apply  if  it 
turns  out  that  the  party  cannot  make  a  good  title ;  and  in 
that  case,  he  may  go  back  to  his  original  seat.  But  I  do 
not  concur  in  that  position.  It  seems  to  me  that  if  be 
accepts  an  incompatible  office,  no  matter  by  what  title,  he 
is  to  be  concluded  by  the  vacancy  he  has  occasioned,  and 
he  shall  not  be  at  liberty  afterwards  to  take  advantage  of 
his  own  wrong,  and  turn  out  persons  who  have  been 
rightfully  elected  in  his  stead.  He  was  bound  in  point  of 
law  to  take  care  that  he  had  a  good  title  to  the  new,  be- 
fore he  abandoned  the  old  office.  He  vacates  the  old 
office  at  his  own  peril.  In  the  case  bfRoe  d.  Lord  Berkeley 
v.  The  Archbishop  of  York  (6),  a  question  arose  as  to  the 
effect  of  a  surrender  of  a  lease.    That  was  the  case  of  a 

(a)  3  Burr.  1610.  (*)  S  East,  86. 
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private  right.    The  question  there  ^as  merely  in  what         1826. 
nature  or  character  a  person  had  title  to  land,  of  which  he     rpj^^  j^^^^ 
had  never  abandoned  the  possession ;  but  here  the  ques-  v. 

Hughes 
tion  concerns  public  rights ;  it  is  not  a  mere  question  of 

a  man's  own  title.  A  man  has  title  to  the  office  of  an 
alderman,  not  for  his  own  benefit,  but  for  the  purpose  of 
discharging  a  public  duty,  in  the  good  government  of  the 
borough.  Another  thing  to  be  observed  here  is,  that  the 
parties  actually  abandon  the  former  office,  and  accept 
another,  the  duties  of  which  they  cannot  exercise  con- 
sistently with  the  duties  of  the  old  office  ;  and  not  only  so, 
but  these  two  persons  actually  concur  in  nominating  their 
successors  to  the  office  which  they  have  given  up.  It 
seems  to  me,  that  if  there  had  been  an  issue  to  try  whether 
Turnock  and  Knight  had  resigned  their  office  of  capital 
burgesses,  there  would  be  abundant  evidence  to  make  out 
the  affirmative  of  that  proposition.  It  is  not  necessary 
that  a  resignation  of  such  an  office  should  be  by  deed  or 
writing.  In  Rex  v.  The  Mayor  of  Rippon  (a),  it  was  held, 
that  ajresignation  by  parol  was  sufficient,  it  having  been 
made  at  a  corporate  meeting,  and  the  resignation  being 
accepted,  and  another  chosen  into  the  place  of  the  person 
who  so  resigned.  If,  then,  a  parol  resignation  be  sufficient, 
it  is  clearly  not  necessary  for  a  party  to  say  **  I  resign  my 
office,"  any  more  than  it  is  necessary  in  the  delivery  of  a 
deed,  to  say,  **  1  deliver."  The  fact  of  giving  up  the  office, 
and  accepting  another,  is  quite  decisive.  It  seems  to  me, 
therefore,  on  the  whole,  quite  impossible  for  the  defendant 
to  avail  himself  of  the  votes  of  Turnock  and  Knight  as 
capital  burgesses,  and  consequently,  that  he  had  not  a 
sufficient  number  of  votes  to  entitle  him  to  his  election. 

Rule  absolute  for  entering  judgment  for  the  crown.    . 

(d)  Salk.  435. 
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Right,  on  the  several  demises  of  J.  SHORTfiRiDGE  the 
younger,  and  Jane,  his  Wife,  and  Elizabeth  Cbe- 
1826.  BER,  V.  James  Creber. 

Devise  of  JbtfJECTMENT  to  recover  the  possession  of  certain  lands 

tor'sdauehtS"  ^^^  messuages,  situate  in  the  parish  of  Buckland  Mona- 

J.  C.  for  life,  chorum,  in   the  county  of  Devon.      At  the  trial   before 

and  after  her  Littledale,  J.,  at  the   Devonshire  summer  assizes,   1825, 

death  unto  the  the  plaintiff  obtained  a  verdict,  subject  to  the  opinion  of 

body  of  the  the  Court,  upon  the  following  case. 

shwe    d'  Richard  Northmore,   of  Sheepsior,  in   the   county  of 

share  alike,  Devon,  being  seised  in  fee  of  the  premises  in  question,  by 

assignrfor^  his  last  will  and  testament,  bearing  date  23rd  of  June, 

ever."   AVhen  1764,  and  duly  executed  and  attested  for  the  passing  of 

his  daughter*  ^^^^  estates  of  inheritance,  devised  as  follows : — "  I  give 

J.  C.,  had  one  and   bequeath   unto   my  said  wife,    M.   Northmore,  and 

child  living,        -n  t  i 

and  she  after-  Elizabeth  Northmore,  all  that  my  messuage  and  tenement 
deve***^  '•  ^^'®^  Sowton,  being  in  the  parish  of  Buckland  Mona- 
—Held,  first,  chorum,  in  the  said  county,  and  the  reversion  and  rever- 
heirsofThe  *  ^ions,  remainder  and  remainders  thereof,  to  hold  to  them, 
body  in  the  their  heirs  and  assigns,  in  trust,  to  permit  and  suffer  my 
children :  and  ^aid  wife,  M.  Northmore,  to  inhabit,  dwell  in,  use,  occupy 
second,  that  a   and  enioy,  the  parlour  and  chamber  over  the  south  side  of 

remainder  in  j   ^  ^  i  - 

fee  vested  in  the  dwelling-house,  on  the  said  premises,  until  the  deter- 
T  /?**v^-^^      mination  of  the  term  which  J.  Foot  now  hath  of  and  in 

J.  C,  hying 

when  testator  the  tenement  of  Coombe  Hill,  without  paying  any  rent  or 
to  ope^n  a^iS'  Other  consideration  therefore ;  and  to  permit  and  suffer  my 
let  in  all  her  daughter  Joan,  now  the  wife  of  Jacob  Creber,  and  her 
successively, '  assigns,  from  and  immediately  after  my  death,  to  hold 

as  they  came  ^nd  enjoy,  and  to  receive  and  take  the  rents,  issues  and 
into  esse. 

profits,  of  all  and  every  of  the  said  premises,  except  as 

aforesaid,    to   her  and    their   own   use  and  benefit,  for 

and  during  the  term  of  her  natural  life,  free  and  clear  of 

and  from  her  said  husband  Jacob  Creber,  and  so  that  he 

may  not  intermeddle  therewith,  and  that  the  same  may  not 

be  subject  or  liable  to  the  payment  of  any  of  his  debts ;  and 
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from  and  after  her  death,  then  I  give^  devise^  and  bequeath 
the  same^  and  every  part  thereof,  unto  the  heirs  of  the  body 
of  the  said  Joan  Creber,  share  and  share  alike,  their  heirs 
and  assigns,  for  ever."  The  testator  died,  so  seised,  in 
January,  1766,  without  altering  or  revoking  his  wilU 
leaving  the  said  Jacob  Creber,  and  Joan  his  wife,  him 
surviving.  Joan  Creber,  at  the  death  of  the  testator,  had 
one  child;  Richard.  She  subsequently  had  eleven  other 
children,  and  died  in  1811.  The  first  five,  the  seventh, 
tenth,  and  eleventh,  died  in  her  lifetime,  intestate,  and 
without  issue.  Mary,  the  sixth,  and  Henry,  the  ninth, 
are  represented  by  the  defendant  James  Creber,  who  was 
the  twelth  and  last  child,  their  interest  having  been  duly 
conveyed  to  him.  Both  survived  their  mother,  Joan 
Creber.  William,  the  eighth,  died  in  1800,  but  he  left  two 
daughters,  now  living,  who  are  the  lessors  of  the  plaintiff. 
*  Henry  was  the  eldest  surviving  son  at  his  mother's  death, 
but  William  was  his  elder  brother,  and  represented  by  his 
daughters.  The  said  Jacob  Creber,  the  father,  the  hus- 
band of  Joan  Creber,  the  devisee  named  in  the  will,  died 
in  April,  1806,  and  upon  his  death  the  said  Joan  Creber,  his 
wife,  went  and  lived  upon  the  said  premises  called  Sowton, 
with  her  son  James  Creber,  the  defendant,  who  rented  the 
same  of  her,  at  32/.  per  annum,  from  thence  to  the  time  of 
her  death,  which  happened  on  the  23rd  of  December,  1811, 
and  has  ever  since  remained  in  possession  thereof. 

R.  Bayly,  for  the  lessors  of  the  plaintiff.  It  cannot* 
certainly,  be  contended  on  the  part  of  the  lessors  of  the 
plaintiff,  that  the  life  estate  of  Joan  Creber,  which  was  a 
mere  equitable  estate,  and  the  legal  estate  which  was 
vested  in  the  heirs  of  her  body  by  the  subsequent  devise, 
coalesced ;  the  authorities  against  such  a  proposition  being 
too  clear  for  argument.  Shapland  v.  Smith  (a),  Fearne,  52. 
But  the  lessors  of  the  plaintiff  are,  nevertheless,  entitled, 
because  they  are  the  two  daughters  of  the  eldest  son  of 

(a)  Bro.  Ch.  Ca.  75. 
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Joan  Creber ;  they  satufy  the  description  of  heirs  of  her 
body  at  the  time  of  her  death ;  Newcomem  v.  Barkiam  {a), 
Harris  v.  Bane$  (b) ;  they  take,  therefore,  by  parchase, 
eontiogeot  remaiaders;   and  in  so  taking,  they  comply 
with   the  stipulation   of  taking  share  and   share  alike, 
because,  bat  for  these  words,  they  would  have  taken 
jointly,   therefore  they  are  entitled  to  the  whole  estate. 
It  will  be  argned,  on  the  other  side,  that  the  words  *'  heiis 
of  the  body''  are  not  to  be  construed  thns  strictly,  but 
must  in  this  instance  be  taken  to  mean  ckiidren.    Bat, 
assuming  that  argument  to  be  correct,  the  lessors  of  the 
plaintiff  must  still  recover,  for  even  then   they  will  be 
entitled  to  nine-twelfths  of  the  estate,  as  grand-childreD, 
which  will  be  included  in  the  term  children  :  because,  in 
that  Tiew  of  the  case,  Richard,  the  eldest  son  of  Jocji 
Creber,  took  a  vested  remainder  upon  the  death  of  the 
testator,  subject  to  open  and  admit  children  subsequently 
born.     Baldwin  v.  Karver  (c).  Doe  v.  Penyn  {d).  Men- 
dith  V.  Meredith  (e\  Grettom  v.  Howard  {f). 


Coleridge,  contr4.  First,  the  lessors  of  the  plaintiff  are 
not  entitled  at  all,  for  the  devise  being  to  the  heirs  of  the 
body  of  Joan  Creber,  share  and  share  alike,  their  hein 
and  assigns,  created  a  joint  tenancy  or  a  tenancy  in  com- 
man  :  second ,  at  most  they  are  entitled  only  to  one-fourth, 
because  the  remainder  was  contingent  upon  the  death  of 
Joan  Creber,  aud  did  not  vest  until  that  death  took  place. 
This  will  must  be  construed  with  reference  to  the  particular 
facts  of  the  case,  and  according  to  the  general  rules  of  law, 
taking  care,  at  the  same  time,  that  no  violence  is  done  to 
the  testator's  real  intent*  What  are  the  facta  of  the  case  ? 
Joan  Creber,  the  tenant  for  life,  had  only  one  child, 
Richard,  living  at  the  death  of  the  testator.     She  sab- 


(a)  2  Vem.  729. 
(6)  4  Burr.  2157.    Ambl.  666. 
1  Bl.  Rep.  643. 
(c)  Cowp.  309. 


(lO  3  T.  R.  484. 

(e)  10  East,  505. 

(f)  6  Taunt.  94. 
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sequently  had  eleven  others,  eight  of  whom  died  before 
her,  intestate,  and  without  issue.  Of  the  four  survivors, 
the  lessors  of  the  plaintiff  represent  one,  and  the  defendant 
is  one,  and  represents  the  other  two.  What  are  the  words 
of  the  devise  ?  "  To  the  heirs  of  the  body  of  Joan  Creber, 
share  and  share  alike,  their  heirs  and  assigns,  for  even" 
Then,  first,  those  words  were  clearly  intended  in  fact,  and 
as  clearly  operate  in  law,  to  create  not  a  tenancy  in  se- 
veralty, but  a  joint  tenancy  or  tenancy  in  common ;  for, 
otherwise,  the  words  themselves  will  become  wholly  in- 
operative, and  must  be  rejected,  for  which  there  is  no 
reason.  The  first  estate  created,  being  only  a  tenancy  for 
life,  the  children,  being  purchasers,  may  take  either  jointly 
or  in  common ;  and  that  equally  whenever  the  remainder 
vested,  whether  it  vested  on  the  death  of  the  testator  or  at 
the  death  of  Joan  Creber  only :  for,  in  either  case  the 
remainder  would  open  to  admit  the  children  subsequently 
bom,  either  as  joint  tenants  or  tenants  in  common.  Upon 
this  part  of  the  case  Doe  v.  Perryn  {a)  is  in  point,  for  it 
was  there  held,  that  if  an  estate  be  devised  to  JB.,  the  wife 
of  A.,  for  life,  remainder  to  the  children  of  A.  and  B.  and 
their  ^ heirs  for  ever,  to  be  divided  equally  among  them; 
and  if  but  one  child,  to  such  only  child  and  his  or  her 
heirs  for  ever ;  and  at  the  death  of  the  devisor  A.  and  JB. 
have  no  child,  the  estate  limited  to  their  children  is  a 
contingent  remainder  in  fee,  which  on  the  birth  of  a  child 
will  vest  in  that  child,  [subject  to  open  and  let  in  those 
who  may  be  bom  afterwards.  Secondly,  the  remainder 
here  did  not  vest  at  the  death  of  the  testator,  but  only  at 
the  death  of  Joan  Creber,  the  tenant  for  life.  The  devise 
is,  "  from  and  after  her  death,  to  the  heirs  of  her  body," 
preceded  by  a  devise  of  the  legal  estate  to  tmstees  in  fee. 
Now,  nemo  est  hseres  viventis,  therefore,  there  could  be  no 
heirs  of  the  body  of  Joan  Creber  during  her  life.  Strictly 
speaking,  the  only  heir  of  her  body  after  her  death 
would  be  Richard  the  eldest  son ;  but  the  term  heirs  of 

3  T.  li.  484. 
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1826.         her  body,  here,  must  be  taken  in  j2l  qualified  sense,  and  it 

^^'^"^      is  sufficient  to  shew  that  there  is  a  class  of  persons  satis- 

V.  fying  the  term  in  its  qualified  sense,  as  was  held  in  Hcny 

C^  B  VHP  B 

V.  Purcell  (a),  with  respect  to  the  expression  "  all  the 
children  living  at  her  death."    There  are  only  two  periods 
that  can  be  looked  to,  the  death  of  the  testator  and  the 
death  of  the  tenant  for  life.     It  is  quite  clear  that  the 
latter  was  the  period  contemplated  by  the  testator;  the 
maxim^  nemo  est  hseres  viventis,  shews  that  the  former 
cannot  be  the  proper  period ;  and  Russell  v.  lAPng  (6)  is  an 
authority  for  saying  that  such  a  construction  ought  nerer 
to  be  adopted  when  any  other  can  be  found.     IBaj/ley,  J., 
If  the  words  of  a  will  leave  it  doubtful  whether  a  remainder 
is  a  vested  or  a  contingent  one,  the  law  always  construes 
it  as  vested.      There  are   many  decisive   authorities  to 
that  point].    The  rule  of  law  undoubtedly  is  so  ;  bat  in 
most  of  the  cases  where  the  remainder  has  been  held  to 
vest  in  the  lifetime  of  the  ancestor,  there  have  been  words 
in  the  will  denoting  that  the  testator  used  the  word  ''  heir" 
in  its  popular  sense,  as  designating  the  person  who  was, 
when  the  will  was  made,  tne  heir  apparent,  or  presumptive^ 
of  a  particular  individual.     Thus,  in    Burchett  v.  Dut- 
dant  (c),  **  the  devise  was  to  ff.,  in  trust  for  R.  D.,  and 
after  his  death  to  the  heirs  male  of  his  body,   now  living. 
The  principal  question  was,  whether  the  devise  to  the 
heirs  of  the  body  of  R.  D.  now  living,  was  a  vested  or  a 
contingent  remainder.      It  was  contended,   that   a  man 
cannot  take  as  kin  during  the  life  of  his  ancestor,  for  nemo 
est  haeres  viventis ;  but  it  was  resolved  that  it  was  a  vested 
remainder,  for  being  limited  to  the  heirs  of  the  body  of 
R.  D.  now  living,  it  was  a  sufficient  designatio  personse, 
and  the  same  as  if  he  had  said  heir  apparent.     But  that 
decision  went  upon  the  ground  of  the  introduction  of  the 
words  now  living  (d),**    Many  similar  cases   might  be 

(fl)  2  Bl.  Rep.  1002.  (d)  Per  Littledale,  J.,  in  Doe  ▼. 

(6)  4  Ves.  551 .  Perrati,  Ante,  vol.  vii.,  743. 

(c)2Vent.311,313.  Carth.  154. 
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cited,  but  it  is  sufficient  to  refer  to  them  as  collected  in 
Fearne,  212.  In  Gretton  v.  Harvard  {a),  the  testator  de- 
vised to  his  wife,  and  after  her  decease  to  the  heirs  of  her 
'  body,  share  and  share  alike,  if  more  than  one,  and  in 
default  of  issue  by  him,  to  her  absolutely.  It  was, 
certainly,  held  there,  that  the  wife  took  an  estate  for  life, 
with  remainder  to  all  her  children  by  the  testator,  as 
tenants  in  common,  in  fee ;  but  there  the  testator  left  all 
the  children  living  at  the  time  of  his  death  ;  and  as  he 
had  directed  the  estate  to  be  divided,  it  was  impossible  to 
suppose  that  he  intended  to  disinherit  any  of  them  that 
might  die  before  his  widow.  That  case,  therefore,  does 
not  apply  to  the  present;  nor  does  that  of  Edwards  v. 
Symons  (6),  for  there  the  word  used  by  the  testator  was 
not  heirs,  but  children.  Then,  as  the  general  rule  is,  that 
children  shall  not  take  as  heirs  in  the  lifetime  of  the 
ancestor,  and  there  are  no  particular  words  in  the  devise 
to  take  the  case  out  of  the  general  rule,  and  to  bring  it 
within  the  exception ;  it  follows,  that  the  remainder  here 
did  not  vest  until  the  death  of  Joan  Creber,  the  tenant 
for  life,  and  that  the  lessors  of  the  plaintiff  are,  in  con- 
sequence, entitled  to  one-fourth  of  the  estate  only. 

Bay  LEY,  J. — I  am  of  opinion  that  the  lessors  of  the 
plaintiff  are  not  entitled  to  recover  the  whole,  but  that 
they  arc  entitled  to  recover  nine-twelfths  of  the  estate  in 
question.  It  has  been  argued  that  they  are  entitled  to 
recover  the  whole,  upon  the  ground  that  the  words  ''  heirs 
of  the  body,"  in  the  will,  were  used  by  the  testator,  and 
must  be  construed  by  us  in  their  strict  legal  sense ;  and 
that,  as  such,  they  apply  exclusively  to  the  lessors  of  the 
plaintiff,  who,  as  the  representatives  of  Richard,  the  eldest 
son  of  Joan  Creber,  are  the  only  persons  who  satisfy  that 
description.  If  those  words  stood  alone,  and  there  were 
no  other  words  in  the  will  to  shew  that  the  testator  used 
them  in  a  different  and  qualified  sense,  the  argument 

(a)  6  Taunt.  94.  (6)  6  Taunt.  213. 
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1826.        would  have  great  weight ;  but  there  are  such  other  words, 
namely,  "  share  and  share  alike,"  which  shew  clearly  that 
the  testator  did  not  intend  the  estate  to  go  to  the  eldest 
son  only,  which  he  must  have  intended  if  he  had  used 
the  words  ''  heirs  of  the  body,"  in  their  strict  legal  sense. 
Then  it  has  been  suggested,  that  the  words  "  heirs  of  the 
body,  share  and  share  alike,"  taken  altogether,  maybe 
satisfied  by  supposing  that  the  testator  comtem{^ted  that 
very  remote  circumstance  which   has  in   fact   happened, 
namely,  that  the  eldest  son  should  leave  two  daughten, 
who  would  then  be  "  heirs  of  the  body"-of  Joan  Crtber, 
and  might  take  the  estate  "  share  and  share  alike."    I 
cannot,  however,  bring  my  mind  to  suppose  that  the  tes- 
tator really  contemplated  the  occurrence  of  an  event  8o 
extremely  improbable ;  and  then^  being  satisfied  that  tlie 
words  *'  heirs  of  the  body"  were  not  used  in  their  strict 
legal  sense,  our  first  duty  is  to  inquire  in  what  sense  they 
were  used.     I  am  of  opinion  that  they  were  used  in  the 
sense  ordinarily  given  to  the  word  children  or  issue^  as 
comprehending  descendants  generally.     Then,  if  the  tes- 
tator used  the  words  heirs  of  the  body  in  the  sense  ordi- 
narily given  to  the  word  children  or  issue,  all  the  legal 
consequences  which  would  have  followed  if  he  had  actually 
used  either  of  those  words,  must  follow  in  this  case;  aod 
one  of  those,  according  to  the  decision  in  Dae  v.  Perryn  (a) 
is,  that  the  estate  limited  to  the  children  was  a  contingent 
remainder  in  fee,  which  vested  in  each  child  at  the  moment 
of  its  birth,  subject  to  open  and  let  in  the  other  chikirffl 
which  were  born  afterwards.     It  is  a  settled  rule  of  law, 
that  whenever  a  remainder  can  be  construed  to  be  a  vested 
remainder, it  shall  be. so  construed,  and  shall  operate  not 
as  a  contingent  but  as  a  vested  remainder,  and  for  this 
sound  reason,  that  if  a  remainder  is  contingent,  it  is  liable 
to  be  defeated  altogether  by  the  destruction  of  the  previous 
estate ;  as,  in  this  case,  if  the  remainder  was  contingent 
during  the  life  of  Joan  Creber,  the  trustees  might  have 

(a)  3  T.  Ri  484. 
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defeated  it  by  destroying  their  own  previous  estate,  and 
the  childrens'  interest  under  the  will  would  then  have 
been  destroyed  altogether.  For  that  reason,  I  am  of 
opinion  that  the  remainder  vested,  immediately  upon  the 
death  of  the  testator,  in  Richard,  the  eldest  child  of  Joan 
Creber ;  that  it  opened  upon  the  birth  of  each  subsequent 
child  successively,  who  immediately  took  a  vested  re- 
mainder in  its  share :  and  that  eight  of  these  children 
having  died  intestate  and  without  issue,  their  shares  vested 
in  the  lessors  of  the  plaintiff,  as  the  legal  representatives  of 
the  eldest  brother.  The  cases  that  have  been  cited  as 
illustrative  of  the  maxim,  nemo  est  hseres  viveotis,  are  not 
applicable  to  the  present  case,  because  in  them  there  was 
nothing  to  shew  that  the  testator  used  the  words  '^  heirs 
of  the  body"  in  any  other  than  their  strict  legal  sense. 
Wherever  it  can  be  collected^  from  the  langui^e  of  the 
will,  that  the  testator  has  used  those  words  in  a  different  or 
qualified  sense,  as  a  designatio  psrsonse,  there  the  re- 
mainder vests,  notwithstanding  the  general  rule,  nemo  est 
hseres  viventis ;  Burchett  v.  Durdant  (a).  Long  v.  Beau^ 
mond  (6),  Goodrigkt  v.  White  (c).  In  this  case  I  think  it 
may  be  collected  from  the  language  of  the  will,  that  the 
testator  intended  to  use,  and  did  in  fact  use,  the  words 
heirs  of  the  bodif  in  the  sense  as  children,  and,  con- 
sequently, meant  that  the  remainder  should  vest  in  the 
eldest  child,  subject  to  open  and  let  in  the  other  children 
as  they  should  be  born.  That  being  the  testator's  in- 
tention, we  are  bound  to  give  it  effect,  and  the  result  of 
so  doing  is,  that  the  lessors  of  the  plaintiff  are  entitled 
to  recover  nine-twelfths  of  the  estate  in  question,  and  no 
more. 


HoLROYD,  J. — I  am  also  of  opinion  that  the  lessors  of 
the  plaintiff  are  entitled  to  recover  to  the  extent  of  nine- 
twelfths  of  the  estate.     If  the  words  •*  heirs  of  the  body" 

(a)  2  Vent.  311,  313.  Carth.  (b)  1  P.  Wms.  229. 

154.  (c)  2  Bl,  R.  1010. 


CASES    IN    THE    KINGS    BENCH. 

are  to  be  construed  stricdy,  the  remaiDder  was  contingent 
until  the  death  of  Joan  Creber.    If  they  are  to  be  cod- 
strued  as  "  children,"  the  maxim,  nemo  est  heercs  vivcntis, 
does  not  apply,  because  then  the  will  must  be  construed  as 
if  the  testator  had  actually  used  the  word  children  in  the 
devise,  instead  of  the  woixls  heirs  of  the  body.     I  cannot 
find  any  thing  in  the  will  to  justify  the  belief  that  the 
testator  meant  such  children  only  as  were  living  at  the 
death  of  Joan  Creber ;  on  the  contrary,  he  seems  to  me 
clearly  to  have  meant  all  the  children  as  they  should  from 
time  to  time  come  into  esse.     The  expressions  ''share 
and  share  alike,"  and  "  their  heirs  and  assigns,"  plainly 
indicate  that  he  did  not  use  the  words  "  heirs  of  the  body" 
in  their  strict  legal  sense.    Upon  the  authority  of  Greitou 
v.  Haward  (a),  which  is  a  case  extremely,  similar  to  the 
present,   I   think   those  words  must  be  taken  to  mean 
**  children,"  and  if  so,  a  remainder  vested  in  Richard  the 
eldest  child,  upon  the  death  of  the  testator,  which  was 
devested,  pro  tanto,  upon  the  birth  of  every  succeeding 
chUd. 


LiTTLEDALE,  J.,  concurrcd. 


Judgment  for  the  plaintiff. 


{a)  6  Taunt.  94. 


The  King  v.  The  Inhabitants  of  Upper  Boddington. 

On  a  question    1  WO  Justices,  by  their  order,  removed  Ann  Leigh,  widow 
a  mortgagee,  a  o(  Joseph  Leigh,  and  their  three  children,  from  the  parish  of 

rated  inhabi-      Upper  Boddinston,  to  the  parish  of  Staverton,  both  in  the 

tantoftheap-      ^^  /.   t.t      ,  ,     i  - 

pellant  parish,  county  of  JSorthampton ;    and  tne    sessions^    on  appeal, 

subpcenaed  by  quashed  the  order,  subject  to  the  opinion  of  this  Court 
the  respon-        ^  . 

dent  parish,  is  upon  the  following  case  : 
not  compella- 
ble under  a  subpcena  duces  tecum,  to  produce  the  title  deeds  of  his  mortgagor :  nor  cio 
his  attorney  be  allowed  to  produce  an  abstract  of  the  deeds,  or  to  give  parol  evidence  of 
their  contents. 


«r 
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Joseph  Leigh f  the  pauper^  Ann's  late  husband,  was  the         i^^^. 
son  of  George  and  Isabella  Leigh,  who  for  many  years     fj^^  j^^j^^ 
after  the  year  1776,  resided  in  a  house  in  the  appellant  v- 

parish.     Notice  had  been  given  on  the  part  of  the  re-   Inhabitants 
spondent  parish,  to  a  Mr,  Thomas  Hands,  to  the  parish        ^^^ 
officers^  and  to  their  attorney,  and  a  subpoena  duces  tecum  Boddington. 
served  on  Mr.  Thomas  Hands,  to  produce  at  the  trial  all  and 
every  the  deeds,  papers  and  writings,  relating  to  a  certain 
messuage,  cottage,  or  tenement,  and  premises,  situate  and 
being  in  Staverton  aforesaid,  heretofore  the  property  of,  and 
belonging  to  George  Leigh,  and  Isabella  his  wife,  or  one  of 
them,  lateof  JbsepA  Leigh,  deceased,  and  now  of  Richard 
and  George  Leigh,  and  lately  on  mortgage  to  the  represen- 
tatives of  Mr.  John  lAddall,  deceased,  and  particularly 
certain  indentures  of  lease  and  release,  bearing  date  re- 
spectively the  8th  and  9th  April,  1776,  the  release  being 
tripartite,  and  made  between  Elizabeth  Isham,  of  Wilscott, 
in  the  county  of  Oxford,  spinster,  second  daughter  and 
devisee  of  the  last  will  and  testament  of  William  Isham, 
late  of  Staverton,  in  the  county  of  Northampton,  weaver, 
deceased,  of  the  first  part ;  the  said  George  Leigh  and  Isa- 
bella his  wife,  and  the  said  Joseph  Leigh,  therein  de- 
scribed as  the  only  son  and  heir  apparent  of  the  said 
George  Leigh,  by  the  said  Isabella  his  wife,  of  the  second 
part;  and  John  Leigh,  of  Upper  Boddington,  aforesaid, 
weaver,  and  Henri/  Burditt,  of  Staverton,  aforesaid,  shoe- 
maker, of  the  third  part ;  which  deeds,  it  was  contended, 
would,  when  produced,  prove  a  conveyance  of  the  said 
house  to  the  said  George  Leigh.    The  deeds  of  lease  and 
release  of  8th  and  9th  April,  1776,  were,  before  the  re- 
moval of  the  pauper,  in  the  hands  of  Mrs.  Ann  Marriott, 
as  a  mortgagee ;  at  which  time  an  abstract  of  them  was 
made  by  a  clerk  of  her  solicitor,  by  the  solicitor's  direc- 
tion.   Afterwards  these  deeds  came  into  the  possession  of 
Mr.   Thomas  Hands,  as  assignee  of  the  said  mortgage. 
Mr.  Hands  appeared   in  Court,  in  compliance  with  the 
subpoena,  with  a  parcel  of  deeds,  but  objected  to  produce 
VOL.  vui.  3  B 
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1826.  the  one  in  question,  as  it  formed  one  of  the  title  deeds  of 

jjp^*^  his  property,  and  the  Court  held,  that  he  was  not  bound 

V,  to  produce  it.     The  respondents  then  called  the  clerk  who 

T     '^^^  made  the  abstract.     He  proved,  that  the  deed  from  which 

Inhabitants  ^  * 

of  the  abstract  was  made,  consisted  of  a  lease  and  release, 

BoDDiNGTON.  though  hc  did  not  particularly  notice  with  what  stamp; 
and  appeared  to  have  been  duly  executed.  The  respon- 
dents then  tendered  tlie  abstract  as  secondary  evidence  of 
the  contents  of  the  deed,  or  offered  to  give  pafol  evidence 
of  its  contents  by  the  clerk.  To  this  evidence  the  appel- 
lants objected,  and  the  Court  refused  to  receive  it,  and 
quashed  the  order  of  removal. 

Humfrey  and  Burton^  in  support  of  the  order  of  ses- 
sions. The  evidence  offered  on  the  part  of  the  respondents 
was  properly  rejected.  No  man  is  bound,  by  his  duty  as 
a  witness,  to  produce  documents,  the  publication  of  which 
may  compromise  his  own  rights;  therefore,  though  in 
obedience  to  the  writ  of  subpoena  duces  tecum,  Mr.  JETipn/i 
properly  brought  his  title  deeds  into  Court,  he  with  equal 
propriety  refused  to  submit  them  to  public  examination. 
The  writ  is  binding  upon  the  party  to  bring  the  document 
into  Court;  but  when  he  has  done  so,  he  may  object  to 
produce  it ;  and  the  validity  of  his  objection  is  to  be  de- 
cided by  the  Court  before  which  he  appears.  The  law, 
as  bearing  upon  this  point,  was  very  fully  discussed  in  the 
case  of  Amey  \.lA>ng(a),  where  Lord  Ellenborough,  in 
delivering  the  j  udgment  of  the  Court,  said  *'  it  was,  in 
every  instance,  a  question  for  the  consideration  of  the 
Judge  at  Nisi  Prius,  whether,  upon  principles  of  reason 
and  equity,  the  production  should  be  required."  Then, 
as  the  Court  below  have  exercised  their  discretion  upon  a 
question  of  this  sort,  it  may  at  least  be  doubted,  whether 
this  Court  has  jurisdiction  to  inquire  if  that  disae- 
tion  has  been  exercised  properly  or  not,  and  whether 
the  decision  of  sessions  is  not  conclusive  of  the  question. 

(a)  9  East,  473. 
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IBayley,  J.     In  the  present  case,  at  all  events,  we  have         1826. 
clearly  jurisdiction  to  inquire  into  the    propriety  of  the     jn^  j^ 
decision  of  the  sessions,  for  they  have  expressly  submitted  v. 

that  question  to  our  consideration].     Then  their  decision  Inhabitants 
v^as  clearly  correct  in  point  of  law  ;  for  reason  and  equity,  <>f 

upon  which  all  law  is  founded,  forbid  that  either  of  two  Boddingtov. 
contending  parties  should  be  at  liberty  to  compel  a  third 
party  to  produce  his  title  deeds,  and  thereby  place  his 
property  in  danger.  On  a  question  of  settlement,  a  rated 
parishioner  is  not  compellable  by  the  adverse  parish  to 
give  evidence,  as  he  is  directly  interested  as  a  party  to  the 
appeal,  and  does  not  come  within  the  words  or  meaning  of 
the  statute  46  Geo,  3,  c.  37,  which  is  declaratory  of  the 
law  with  respect  to  witnesses  refusing  to  answer.  Rex  v. 
Woburn(a),  Rex  v.  Hardwick  {b).  A  witness  is  privi- 
leged from  answering  any  question,  the  answer  to  which 
might  subject  him  to  a  forfeiture  of  his  estate ;  and  it  is 
an  established  principle  in  courts  of  equity,  that  a  party 
is  not  bound  to  answer  so  as  to  subject  himself  to  any 
forfeiture  of  interest  (c).  This  proposition  is  expressly 
supported  by  the  case  of  Lambert  v.  Rogers  (d).  There 
the  plaintiff  and  defendant  were  tenants  in  common,  and 
the  plaintiff  moved  for  the  production  of  a  deed,  alleged  to 
be  in  the  possession  of  the  defendant.  It  appeared  by  the 
answer  filed  by  the  defendant  to  the  plaintiff's  bill,  that 
the  defendant  had  sold  his  share  of  the  property,  and  was 
in  possession  of  the  deed  in  question,  merely  as  mort- 
gagee to  the  purchaser.  The  Lord  Chancellor,  upon  that 
ground,  refused  the  motion,  observing,  that  it  would  a£ford 
a  dangerous  precedent  to  the  security  of  property,  if  he 
were  to  grant  it ;  and  that  the  case  of  the  defendant,  being 
then  in  the  character,  not  of  a  tenant  in  common,  but  of  a 
mortgagee,  made  a  most  material  difference.  That  is  a 
direct  authority  for  saying,  that  Mr.  Hands,  the  mortgagee 

(a)  10  East,  395.  (c)  Phil.  Ev.  3d  Ed.  225, 6. 

(b)  11  Eait,  579.    See  1  M.  &         (d)  2  Meriv.  489. 
S.  636. 
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1826.         in  this  case,  was  not  bound  to  produce  the  deeds  required 

The  King      of  him;  and  if  so/  it  follows,  that  neither  his  attorney. 

**•        '  nor  that  attorney's  clerk,  could  be  allowed  to  give  parol 

Inhabitants    evidence  of  the  contents  of  the  deeds.     Their  knowledge 

y^^  of  those  contents  was  obtained  in  the  course  of  their  pro- 

BoDDiNOTON.   fessional  employment,  under  the  confidence  of  professional 

secresy,  and  was,  therefore,  in  the  nature  of  a  privileged 
communication,  which  they  were  neither  bound  by  law, 
nor  would  have  been  free  in  point  of  honour,  to  divulge. 
Phillipps  on  Evidence,  3  Ed.  108;  and  the  cases  there 
collected. 

Dwarris,  contr^.    The  production  of  the  deeds,  in  the 
possession  of  Mr.  Hands,  ought  to  have  been  enforced; 
but  if  not,  at  least  parol  evidence  of  their  contents  ought 
to  have  been  admitted.     Mr.   Hands  was  a  rated  inha- 
bitant of  the  appellant  parish,  and  so  far  a  party  to  the 
suit;  he  was,  nevertheless,  a  competent  witness,  by  the 
provisions  of  the  statutes  27  Geo.  3,  c.  29,  and  54  Geo.  3, 
c.   107 :   the  latter  of  which  was  passed  subsequently  to 
the  passing  of  the  46  Geo.  3,  c.  37,  and  to  the  decision  of 
the  cases  of  Rex  v.  Woburn  (a),  and  Bex  v.  Hardwick  (6). 
There  was  nothing  to  shew  that,  by  producing  the  deeds 
of  lease  and  release,  Mr.  Hands  would  have  incurred  any 
risk   of  a   forfeiture  of  his  estate,  which   was   the  only 
ground  upon  which  he  could  relieve  himself  from  the  duty 
of  giving  evidence  imposed  upon  him  by  the  46  Geo.  3, 
c.  37 ;  and  as  his  withholding  his  evidence  was  working 
a  hardship  to  the  respondent  parish,  and  a  benefit  to  the 
appellant  parish  and  himself,  it  seems  hardly  consistent 
with  justice,  or  with  the  intention  of  the  legislature,  that 
he  should  be  excused  from  giving  evidence  under  such 
circumstances.     But,  at  all  events,  the  abstract   of  the 
deeds,  and  the  parol  evidence  of  their  contents,  ought  to 
have  been  received.    The  respondents  had   done   every 
thing  that   it  was   possible   for   them    to    do^    towards 
(o)  10  East,  395.  (6)'l  1  East,  579. 
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obtaining  the  best  evidence — the  deeds  themselves ;  and  v^^y^v^ 
under  such  circumstances^  where  no  laches  were  imputable  "^^  ^^^^ 
to  them,  sufficient  was  done  to  justify  the  letting  in  the  The 
secondary  evidence.  It  is  said,  that  both  the  abstract  '^"^^^^akts 
and  the  parol  evidence  of  the  attorney  and  his  clerk,  as  Upper 
to  the  contents  of  the  deeds,  were  in  the  nature  of  con- 
fidential communicatiohs  between  attorney  and  client,  and 
therefore,  not  to  be  revealed ;  but  the  proposition  cannot 
be  supported.  "  This  privilege  of  the  client,"  it  is  said, 
*'  is  confined  to  such  communications  as  are  made  with 
reference  to  professional  business  during  the  relation  of  • 
attorney  and  client"  (a) :  and  it  seems  that  such  com- 
munications only  are  privileged  as  are  made  in  contem- 
plation, or  in  furtherance  of  a  suit ;  Cobden  v.  Kcndrick  (b), 
where  Lord  Kenyon  said,  ''  the  communication  was  not 
here  made  in  contemplation  of  a  suit."  In  Copelandw. 
Watts  (c),  Gibb&y  C.  J.,  ordered  a  deed  to  be  read,  which 
was  in  the  possession  of  the  attorney  of  a  third  person, 
where  it  appeared  to  him,  on  perusal,  that  the  third 
person's  interest  could  not  be  efiected,  or,  at  least,  only 
circuitously.  In  Studdy  v.  Saunders  (J),  it  was  held 
that,  in  an  action  against  the  defendants  as  partners,  the 
office  copy  of  an  answer  to  a  bill  in  Chancery,  filed  by  one 
against  the  other,  was  admissible  evidence,  without  pro- 
ducing the  original,  in  order  to  establish  the  partnership ; 
and  that  to  prove  the  identity  of  the  defendants,  the  clerk 
of  the  solicitor  was  a  competent  witness  to  that  fact,  though 
he  knew  nothing  of  the  defendants,  but  from  his  inter- 
course with  them  professionally;  in  the  conduct  of  the 
suit  in  Chancery.  Now,  here,  the  attorney,  who  prepared 
the  abstract,  and  whom  it  was  proposed  to  examine,  was 
not  the  attorney  of  Mr.  Hands,  to  whom  the  deed  be- 
longed, nor  did  the  relation  of  attorney  and  client  appear 
ever  to  have  existed  between  them ;  for  the  case  expressly 
finds  that  the  abstract  was  made  by  the  attorney  of  Mrs. 
Marriott,  at  the  time  when  the  deeds  were  in  her  hands. 

(a)  Phil.  Ev.,  3rd  Ed.,  108.  (c)  1  Stark.  R.  95. 

(fc)4T.R.432.  (#0  Ante,  vol.  ii.  347. 
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^^lii  Bayley,  J. — I  am  clearly  of  opinion,  that  the  decision 

of  sessions  was  right  npon  both  points,  and  that  their 
order,  therefore,  must  be  confirmed.     Hands  was  a  party 

IsBABiTAHTs  to  thc  appeal,  and,  as  such,  was  not  compellable  by  the 
Uppeb       adverse  parish,  by  whom  he  was  called,  to  gire  evidence 

BoDDiKGTov.    at  all.     He  was  also  interested  as  a  mortgagee  in  the 

deeds ;  and  as  their  production  might,  by  possibility,  have 
put  his  interest  in  jeopardy,  he  was  justified  in  refusing 
to  produce  them.  The  deeds  themselves  not  being  pro- 
duced, secondary  evidence  of  their  contents  was  certainly 
admissible;  but  then  that  secondary  evidence  must  have 
been  of  an  unexceptionable  nature  in  point  of  law.  Was 
the  secondary  evidence,  offered  in  this  case,  of  such  a 
nature?  Clearly  not.  The  abstract  was  made  by  the 
attorney  of  a  former  mortgagee  of  the  premises  of  which 
the  deeds  constituted  the  title,  and  those  deeds  had  come 
into  Mr.  Hands'  possession,  as  the  assignee  of  that  mort- 
gagee. It  was,  therefore,  an  abstract  made  by  an  attome]^, 
for  the  purposes,  eventually,  of  Mr.  Hands  ;  and  as  it  re- 
mained in  that  attorney's  possession  after  Mr.  Hands 
became  the  mortgagee,  must  be  taken  to  have  been  depo- 
sited there  by  him,  and  for  bis  use  and  benefit,  and  the 
attorney  was  not  at  liberty  to  produce  it.  If  so,  it  follows 
that  the  attorney  could  not  be  at  liberty  to  give  evidence 
of  the  contents,  either  of  the  deeds  or  the  abstract,  because 
the  whole  of  those  contents  were  a  confidential  comma- 
nication  between  a  client 'and  his  attorney,  and  therefore 
privileged  from  disclosure  ;  and  as  to  the  attorney's  cleft, 
he  stood  precisely  in  the  same  situation  as  his  master. 
I  think  it  would  be  opening  a  door  to  great  abuse  of  die 
confidence  necessarily  reposed  by  the  client  in  his  legal 
adviser,  if  we  were  to  hold  such  evidence  as  this  ad- 
missible. 

The  other  Judges  concurred. 

Order  of  sessions  confirmed. 


TRINITY    TEUM,    SEVENTH    GEO.    IV.  733 


The  King  v.  The  Justices  of  Somersetshire. 

1  HIS  was  a  rule  nisi  for  quashing  an  order  of  justices  at  .   ^Y^^ere  the 

o       t        11  1.    1  r    1      justices  at  pet- 

petty  sessions,  for  the  allowance  of  the  accounts  of  the  ty  sessions 

surveyor  of  highways  for  the  parish  of  Churchill,  in  the  XwirtS^' 
county  of  Somerset,  and  which  had  been  removed  into  this  accounts  of  a 
Court  by  certiorari,  pursuant  to  a  rule  of  Trinity  term,  of  highways, 
1826(a).    The  affidavit  on  which  the  rule  was  obtained  which  accounts 

,      .         ,  -         -  had  not  previ- 

stated,  that  the  accounts  were  produced  at  a  vestry  meet-  ou^ly  been  ye- 
ing  held  on  the  24th  September,  1824,  when  the  surveyor  gln^e  ml^it* 
was  directed  to  lay  them  before  the  Rev.  Mr.  TFi/cfe,  the  8trate,pursu- 
nearest  resident  magistrate ;  which  he  promised  to  do ;  but  neralHirfiway 
instead  of  so  doing,  he  laid  them  before  the  justices  at  Act,  13  O.  3, 
petty  sessions  on  the  4th  October  following,  who  made  the  Ueld,tbatthey 
order  in  question  for  allowinc^  them.    The  return  to  the  5?^.°®  J**!**" 

.  ^  o  diction ;  that 

certiorari  merely  set  out  the  order,  which  was  dated  the  the  whole  pro- 
4th  October,  1824,  and  purported  to  be  signed  by  two  ^^^n^^^ju. 
magistrates.  dicia;  and 

the  order  must 


Adam  shewed  cause.  The  objection  raised  to  the  order 
is  founded  upon  the  General  Highway  Act,  13  Geo,  3,  c. 
78,  s.  48,  which,  it  is  contended,  makes  it  imperative  on 
the  surveyor  to  lay  his  accounts  before  a  single  magistrate 
for  examination,  previous  to  their  allowance  by  the  magis- 
trates at  petty  sessions.  The  objection,  however,  is  not 
tenable.  The  mode  pointed  out  by  that  clause  of  the 
statute,  is  mere  matter  of  form,  and  the  clause  itself  must 
be  regarded  as  merely  directory.  It  has  always  been  con- 
sidered as  perfectly  immaterial,  whether  the  accounts  were 
laid  before  one  magistrate,  and  afterwards  taken  to  the 
petty  sessions ;  or  whether  they  were  taken  to  the  petty 
sessions  at  once :  and  properly  so ;  for  there  is  no  appeal 
to  the  quarter  sessions  in  either  case ;  Rex  v.  The  Justices 
of  the  West  Riding  of  Yorkshire  (ft),  Rex  v.  Mitchell  (c) ; 
in  the  former  of  which  cases,  Buller,  J.,  said  that  the 

(«)  Vide  ante,  vol.  vi.,  4C9.       {h)  5  T.  R.  629.      ^(c)  5  T.  R.  701. 
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justices  at  petty  sessions  had  the  same  power  over  the  sor^ 
veyor's  accounts  as  any  one  justice  had.  {^Bajfiey,  J.  If 
the  accounts  are  allowed  by  one  justice,  have  the  justices 
at  petty  sessions  any  jurisdiction  'at  all  over  them  ?]  In* 
that  case  they  clearly  have  not.  [^Bayley,  J.  Then  they 
have  jurisdiction  only  over  those  items  which  are  disal- 
lowed by  one  justice ;  but  if  the  accounts  are  never  laid 
before  one  justice,  he  can  never  disallow  any  of  the  items, 
and  the  jurisdiction  of  the  justices  in  petty  sessions  can 
never  begin]. 


Campbell,  contr^,  was  stopped  by  the  Court,  and 

Per  Curiam. — It  is  quite  clear  that  the  jostices  at  petty 
sessions  have  no  original  jurisdiction  over  the  surveyor's 
accounts ;  they  are  only  to  examine  into  such  items  as 
have  been  disallowed  by  a  single  magistrate.  The  ac- 
counts, therefore,  must,  both  by  the  express  words  of  the 
statute,  and  by  the  reason  and  necessity  of  the  thing,  be 
first  laid  before  a  single  magistrate.  Here  they  were  in 
the  first  instance  taken  to  the  justices  at  the  petty  ses- 
sions, who  made  an  order  for  their  allowance,  which  thev 

m 

had  no  authority  to  do.  The  whole  proceeding,  conse- 
quently, was  coram  non  judice,  the  order  of  justices  was 
bad,  and  the  rule  for  quashing  it  must  be  made  absolute. 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  Bilston. 

Upon  an  appeal  against  a  rate  made  for  the  relief 
of  the  poor  of  the  township  of  Bilston,  in  the  county  of 
Stafford,  wherein  the  appellants  were  rated  for  a  steam 

occupier  of 

an  ironstone  mine,  solely  for  the  purpose  of  drawing  water  from  the  mine,  is  parcel  of 

the  mine  itself,  and  not  rateable  to  the  poor. 


An  engine 
erected  and 
used  by  the 
owner  and 
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engine  and  engine  pit,  the  sessions  amended  the  rate  by  1826. 

striking  out  the  item,  subject  to  the  opinion  of  this  Court  t^^k 

upon  the  following  case.  v. 

The  engine,  and  engine  pit,  are  erected,  sunk,  and  used  inhabitants 

by  the  appellants,  solely  for  the  purpose  of  drawing  water  o^ 
from  ironstone  mines  in  their  occupation.     Nothing  is 
raised  from  these  mines,  except  ironstone. 

O.  Russell  and  Shutt,  in  support  of  the  order  of  ses* 
sions.  It  is  clear  that  the  ironstone  mines  themselves 
are  not  rateable ;  neither  are  the  engine  and  the  pit.     The  « 

case  does  not  find  that  any  profit  is  derived  from  the 
mines,  even  if  that  circumstance  could  make  the  engine 
and  the  pit  rateable ;  nor  even  that  they  might  become 
profitable  if  they  were  let  to  a  tenant.  In  all  the  cases  in 
which  engines  or  machines  have  been  held  rateable,  they 
have  been  annexed  to  a  bouse,  or  to  land,  or  to  some- 
thing which  was  itself  rateable ;  as  in  the  case  of  the 
weighing  machine,^  Rex  v.  St.  Nicholas,  Gloucester  (a), 
and  the  carding  machine.  Rex  v.  HoggXb).  Here,  the 
engine  is  a  mere  adjunct,  or  appendage  to  mines  which 
are  not  in  themselves  the  subject  of  rate.  The  engine 
here,  being  used  solely  for  the  purpose  of  draining  the 
mines,  is  a  positive  chaise  and  expense;  a  drawback 
upon  the  profit  of  the  mines ;  and,  therefore,  if  the  profits 
of  the  mines  were  rateable,  the  expenses  of  the  engine 
w*ould  be  the  subject  of  deduction  ;  1  Nolan,  226.  Nei- 
ther does  the  pit  produce  any  profit ;  for,  on  the  contrary, 
expense  is  incurred  in  sinking  it,  and  to  rate  the  pit, 
therefore,  would  be  really  and  literally  to  rate  sunk 
capital;  1  Nolan,  150.  If  the  engine  and  the  pit,  which 
are  of  use  only  for  the  purpose  of  raising  to  the  surface 
that  which  is  not  rateable,  may  be  rated,  why  may  not 
the  subterranean  works,  the  machinery  and  the  rail-roads, 
used  for  the  purposes  of  the  mines,  be  rated  also  ?  To  rate 
the  engine  and  the  pit,  would  be  in  efifect  to  rate  the 

(rt)  Cald.  262.  (ft)  1  T.  R.  721. 
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mines  themselves^  which  have  been  always  held,  in  point 
of  lawy  exempt  from  rateability.  The  only  profit  realised, 
arises  from  the  ore  that  is  raised^  and  the  only  mode  in 
which  this  rate  could  be  paid,  would  be  from  the  sale 
of  the  ore;  and  yet  the  ore  itself  is  not  rateable,  AtkiHi 
V.  Davis  (a). 


D.  JF.  Jones,  and  Whateley,  control.  It  must  be  con- 
ceded,  that  the  mine  itself  is  n6t  rateable,  nor  is  it  con- 
tended  that  the  engine  and  the  pit  are  rateable  as  adjuncts 
to  the  mines,  or  as  personal  property.  But  the  engine 
is  affixed  to  the  land  upon  the  surface,  and  not  in  the 
mine ;  it  is  an  adjunct  to  the  land,  enhancing  the  value  of 
the  land,  and  therefore  rateable  as  parcel  of  the  freehold. 
The  property  on  the  surface,  and  the  property  in  the  mine, 
may  be  vested  in  different  parties;  in  that  case  the  surface 
would  undoubtedly  be  rateable  for  the  increased  value 
produced  by  the  engine :  and  the  mere  circumstance  of 
both  being  occupied  by  the  same  individual,  csuinot  dis- 
charge the  land,  quit  land,  if  it  is  properly  the  subject  of 
rate.  Suppose  the  engine  belonged  to  the  owner  of  the 
surface,  who  let  it  to  the  owner  of  the  mine,  could  it  be 
contended  that  it  was  not  rateable?  Clearly  not;  and 
yet  there  is  no  actual  difference  in  the  case,  whether  the 
owner  of  the  mine  erects  the  engine  himself,  or  hires  it  of 
some  other  person.  In  the  case  of  a  coal  mine,  the  parti- 
cular use  to  which  the  produce  is  applied,  by  the  owner  of 
the  lands,  does  not  exempt  it  from  rate.  Thus,  if  the  coal 
is  used  for  smelting  the  ore  of  his  own  iron  mine,  the  coal  is 
rateable,  though  the  ore  is  not.  For,  there  is  no  difference 
whether  it  is  thus  applied  by  the  owner,  or  sold  by  him  to 
another,  who  uses  it  in  an  iron  foundry.  Rex  v.  Cunning- 
ham  (b).  Every  thing  which  is  an  adjunct  to  land,  and 
enhances  the  value  of  the  land,  is  rateable.  Rex  v.  Hogg  (c) ; 
where  it  was  held  that  a  carding  engine,  used  to  carry  on  part 
of  the  process  of  a  cotton  manufactory,  increased  the  value 

(fi)  Cald.  333.  (/»)  5  East,  478.  (c)  1  T,  R.  721. 
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of  the  land,  and  was  rateable  as  an  adjunct;  and  Rex  v.         i826. 

Bell  (a),  where  it  was  held  that  the  occupier  of  land,  over     J^^iT*^ 
,^.  ,  ,  t    /.       ,         TheKiNo 

which  a  way-leave,  or  waggon-way  was  erected,  for  the  v, 

purpose  of  carrying  coals  from  his  mine,  was  rateable  for  j      bitakts 
the  value  of  the  waggon-way;   and  yet,  in  both  those  of 

cases,  the  thing  rated  would  not  be  a  benefit,  but  on  the 
contrary,  a  burthen,  to  the  occupier,  except  for  its  con- 
nexion with  the  mine.  So  here,  the  engine  is  an  adjunct 
to  the  land,  and  as  such  is  rateable ;  i  t  is  also  in  effect  a 
profit  to  the  mine,  and  not  a  burthen  upon  it,  for  without 
the  engine,  the  mine  itself  could  not  be  made  profitable. 

Bay  LEY,  J. — I  entertain  no  doubt  at  all  in  this  case ;  it 
seems  to  me  too  plain  for  argument :  and  I  am  clearly  of 
opinion,  that  the  sessions  came  to  the  right  conclusion. 
In  the  cases  of  the  carding  engine  and  the  weighing  ma- 
chine, they  were  each  considered  as  fixed  to  the  building, 
forming  part  and  parcel  of  it,  and  increasing  its  value;  and 
were  held  rateable  accordingly.  So,  in  the  case  of  the  can- 
teen, the  privilege  of  selling  liquors  was  considered  as 
annexed  to  the  house,  and  as  forming  part  of  its  value-. 
But  here,  the  owner  of  a  mine  which  he  works  in  his 
own  land,  erects  an  engine  for  the  purpose  of  working  the 
mine,  and  which  is  of  no  use  to  him  for  any  other  purpose 
whatever.    The  mine  itself  is  not  within  the  statute  of 
Elizabeth,  and  not  liable  to  be  rated  :  then  is  the  engine 
part  and  parcel  of  the  mine ;  for  if  it  is,  that  is  not  liable 
to  be  rated  either.    Try  the  question  by  analogous  cases. 
In  many  of  these  mines,  there  are  railways  under  ground, 
used  for  the  purpose  of  conveying  the  ore  from  one  spot 
to  another.    They  very  much  increase  the  value  of  the 
mine,  and,  as  a  necessary  consequence,  of  the  land  also; 
but  yet  they  are  not  rateable.     The  same  principle  applies 
here.     The  engine  must  be  regarded  in  the  same  character 
as  the  railway.    The  one  is  used  to  draw  the  water  from 
the  mine ;  the  other  to  convey  the  coal  to  the  mouth  of 

(fl)  7  T.  R.  598. 
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1826.         the  shaft ;  both  are  useful  for  the  purposes  of  the  mine^ 
The  King      ^^^  ^^^  ^^  Other  purpose;  and  both,  so  far,  enhance  the 

Vi'  Talue  of  the  mine,  and  of  the  land  :  but  neither  of  them  is 

The 
Inhabitants    ^^^  subject  of  the  rate.      Suppose  this  mine  had  been 

Q  ^^  demised  by  lease,  together  with  the  machinery  ;  there  can 

be  no  doubt  that  the  engine  would  have  passed  with  the 

mine,  to  the  lessee :  it  must,  therefore,  be  considered  as 

part  and  parcel  of  the  mine,  and  is,  like  the  mine,  exempt 

from  poor  rate. 


HoLROYD,  J. — I  am  also  of  opinion  that  the  sessions 
were  right.  The  engine  was  a  matter  of  burthen,  not  of 
profit,  except  as  regarded  its  connexion  with  the  mine. 
To  the  mine  it  was  not  only  useful,  but  necessary;  it 
was  not  merely  an  adjunct  to  it,  but  actually  part  and 
parcel  of  it.  As  regarded  the  land,  independently  of  the 
mine,  the  engine  was  altogether  burthensome.  Then,  as 
the  profits  of  the  mine  are  exempt  from  poor  rates  under 
the  statute  of  43  Eliz.  c.  2,  it  follows  that  the  engine,  as 
part  of  the  mine,  must  be  exempt  also. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 

Order  of  sessions  confirmed. 


Doe,  on  the  demise  of  the  Earl  of  Darlington,  f. 

Bond  and  others. 

X  HIS  was  an  action  of  ejectment  to  recover  the  posses- 
sion of  a  dwelling-house  and  premises,  situate  in  the 
borough  of  Camel  ford  f  in  the  county  of  Cornwall.  Plea,  not 
guilty,  and  issue  thereon.     At  the  trial,  before  Gaselee,  J., 

might  re-en- 
ter."    Lessee  pulled  down  buildings,  worth  10/.,  and  substituted  others  of  a  different 
nature.     In  ejectment  for  a  forfeiture : — Held,  that  **  waste*'  in  the  proviso  meant  such 
waste  as  must  produce  an  injury  to  the  reversion  ;  and  that  it  should  hare  been  led  to  the 
jury,  in  express  terms,  whether  such  wa5ie,  to  the  amount  of  10s.,  had  been  committed. 


Proviso  in  a 
lease,  **  that 
if  lessee  com- 
mitted waste, 
to  the  amount 
of  10«.,  lessor 
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at  the  last  Spring  assizes  for  Cornwall,  the  facts  of  the  ^826. 
case  appeared  to  be  these.  In  1805,  the  premises  in 
question  were  demised  to  one  Abel  Uglow,  by  the  trustees 
under  the  will  of  Sir  W.  Molesworth,  for  99  years,  deter- 
minable on  three  lives,  still  in  being.  In  18199  the  lessor 
of  the  plaintiff  became  assignee  of  the  reversion ;  and  in 
1823,  the  Marquis  of  Hertford,  under  whom  the  defend- 
ants held,  became  assignee  of  the  lease.  The  lease  con- 
tained a  proviso,  "  that  if  the  lessee,  his  executors,  admi- 
nistrators or  assigns,  should  commit,  or  permit,  any  man- 
ner of  waste  in  or  upon  the  demised  premises,  to  the  value 
of  IO5.,  and  the  same  did  not  amend,  or  other  satisfaction 
for  the  same  give,  within  three  months  after  notice,  the 
lessor  might  re-enter."  At  the  time  of  the  demise,  the 
premises  consisted  of  two  tenements^  a  bullock-house,  and 
a  garden.  In  October,  1824,  the  Marquis  of  Hertford 
converted  the  two  tenements  into  five,  pulled  down  the 
bullock-house,  the  materials  of  which  were  worth  10/., 
and  upon  the  site  of  it  erected  three  other  tenements* 
Before  the  three  new  tenements  were  completed,  the  lessor 
of  the  plaintiff  sunk  a  shaft,  and  dug  an  adit  under  the 
premises,  and  by  an  explosion  of  gunpowder,  entirely  de- 
stroyed the  new  buildings.  On  the  10th  of  October,  1825, 
a  notice  was  served  upon  the  defendants  and  the  Marquis 
of  Hertford,  calling  upon  them,  within  three  months,  to 
put  the  pfemiscs  into  the  same  state  which  they  were  in  at 
the  date  of  the  lease,  and  to  repair  all  waste  committed ; 
and  nothing  being  done  in  pursuance  of  the  notice,  the 
present  action  was  brought.  The  question,  whether  waste 
to  the  amount  of  10s.  had  been  committed,  was  not  ex- 
pressly left  to  the  jury,  but  they  found  a  verdict  generally 
for  the  plaintiff.  They  also  found  that,  though  the  bul- 
lock-house might  have  been  restored  within  three  months 
from  the  date  of  the  notice,  no  prudent  man  would  have 
rebuilt  it;  and,  in  answer  to  a  question  put  to  them,  they 
found  that  the  lessor  of  the  plaintiff  had  not  acquiesced  in 
any  of  the  alterations  complained  of. 
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C.  K  WiiUams,  ia  Easier  teim  last,  obtained  a  rule 
nisi  for  a  new  trial,  against  which 

Carter  now  shewed  cause.  It  was  not  necessary  to  lea? e 
to  the  jury,  in  express  terms,  the  question,  whether  waste 
to  the  amount  of  IO5.  had  been  committed.  The  (^ 
that  waste  to  a  far  greater  amount  had  been  committed^ 
was  clear  upon  all  the  evidence;  and  the  jury,  in  their 
general  verdict  for  the  plaintiff,  must  have  intended,  and 
must  be  presumed,  to  have  found  that  particular  &ct; 
for  they  could  have  had  no  other  ground  for  finding  such  a 
verdict  at  all.  The  removal  of  the  bullock-house  was 
clearly  waste,  and  as  the  materials  of  it  were  proved  to  be 
worth  10/.,  it  was  impossible  to  doubt  that  the  removal  of 
such  a  building  was  waste  to  the  amount  of  lOs.  If  the 
bullock-house  had  been  removed  for  the  purpose  oi  re- 
building it,  and  it  had  been  rebuilt  accordingly,  that  coaU 
not  have  been  called  waste  ;  but,  here,  a  totally  different 
building  was  substituted  for  it :  and  the  act  of  erecting 
that  building  could  not  vary  the  nature  of  the  previous 
act  of  waste,  nor  could  the  value  of  it,  however  superior, 
be  set  against  the  value  of  the  waste  done.  The  mere 
alteration  of  a  building  is  an  act  of  waste,  for  the  lessor 
has  a  right  to  insist  that  the  buildings  on  the  demised 
premises  shall  be  continued  of  the  same  character  as  they 
were  at  the  time  of  the  demise ;  and  it  may  often  be 
important  to  him  that  they  should,  as  a  mode  of  preserving 
their  identity  upon  -any  question  of  title.  The  act  of 
removing  the  buUock-house  was  waste  at  common  law; 
and  was  clearly  waste,  within  the  meaning  of  the  proviso 
in  the  lease,  so  as  to  entitle  the  lessor  to  re-enter. 

C.  F.  Williams,  Manning  and  Coleridge,  contii,  were 
stopped  by  the  Court. 

Bayley,  J. — In  a  case  like  this,  where  the  object  of 
the  action  is  to  work  the  forfeiture  of  a  lease,  the  question 


TRINITY  TERM,  SEVENTH  GEO.  IV.  741 

ought  to  have  been  left  to  the  jury ,  in  the  precise  language  ^^^^* 
of  the  lease^  '^  was  this  waste  committed  to  the  amount 
of  IO5.  ?"  The  specification  of  the  amount  in  the  proviso 
clearly  shews  that  the  waste  intended  to  be  prevented 
was  such  as  would  injure  or  deteriorate  the  value  of  the 
property,  and  the  meaning  of  it  seems  to  me  to  be,  that  if 
waste  is  done,  producing  an  injury  to  the  Teversion  to  the 
value  of  lOs.,  and  the  same  it  not  amended,  or  satisfaction 
made  for  it  within  three  months  after  notice,  the  lessor, 
shall  be  at  liberty  to  re-enter.  Arguments  might  be 
addressed  to  the  jury,  by  both  parties,  on  that  question : 
by  the  one,  that  the  value  of  the  reversion  had  been  in- 
creased by  the  alteration ;  by  the  other,  that  it  had  been 
diminished  ;  it  was,  therefore,  properly,  a  question  for  the 
jury,  whether  waste  had  been  committed  to  the  amount 
of  10s.,  and  ought  to  have  been  left  to  them  in  express 
terms.  That  not  having  been  done,  I  am  of  opinion  that 
there  ought  to  be  a  new  trial. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

.    Rule  absolute. 


Earl  of  Sefton  v.  Court. 

X^EIGNED  issue,  under  an  Inclosure  Act   of    1822,  manor,  may, 
passed  for  inclosing  a  certain  common,  or  tract  of  waste  |^  respect  of 
land,  called  Burlish  Common,  in  the  manor  and  chapelry  soil  in  the 
of  Lower  Mitton,  in  the  parish  of  Kidderminster,  in  the  ^^2]^ 
county  of  Worcester.    The  declaration  averred,  that  plain-  ^^  own  ma- 
tiff*  was  entitled  to  right  of  common  for  sheep,  in  the  right  tectum 
waste  lands  in  the  manor  of  Mitton,  in  respect  of  his  Ws  own  cattle 
freehold  lands  in  the  parish  and  manor  'of  Kidderminster,  monable  waste 

to  wit,    116   acres,  called   Burlish,   otherwise   Burchin  ^*°^»ofan- 

.  ,  '  other  manor. 

Coppice  Farm,  in  the  occupation  of  A.,  and  144  acres, 
called  Blackstone  Farm,  in  the  occupation  of  B, ;  upon 
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1826.        this  the  plea  took  issue.    At  the  trial,  before  G arrow,  B., 
T    ^^J^^      at  the  last  Worcestershire  Leni  assizes,  the  case  was  this. 

LoKD  Seftov 

r.  In  1817,  Lord  Fole^»  being  seised  in  fee  of  the  two  farms 

^^^'       mentioned  in  the  declaration,  by  deed  of  lease  and  release, 
conveyed  all  his  estates  to  the  plaintiff,  in  trust,  to  pay 
off  certain  incumbrances.    The  defendant  was  the  com- 
missioner under  the  Inclosure  Act  of  1822.     Of  the  144^ 
acres,  which  Elackstome  Farm  contained,  40  were,  pre- 
vious to  1774,  waste  land,  part  of  Kidderminster  commoD« 
and  the  residue  were  old  inclosures.     Of  the  1 15  acres, 
which  Burlish,  or  Birchin  Coppice  Farm  contained,  62 
were,  previous  to  1796,  wood  land,  and  were  called  Biir- 
lish  Wood,  or   Birchin  ,  Coppice^  and   the   residue  were, 
previous  to  1774,  waste  land,  also  part  of  Kidderminstn 
Common.     In  1774,  an  act  was  passed,  for  dividing  and 
inclosing  the  waste  lands  in  the  manor  of  Kidderminster^ 
and  among  them  Kidderminster  Common.    That  act  recited 
that  Mr.  Foley,  the  ancestor  of  Lord  Foley,  was  lord  of 
the  manor  of  Kidderminster,  and  was  seised  in  fee,  among 
other  things,  of  a  coppice  or  parcel  of  wood  land,  called 
Burlish,  subject  to  rights  of  common  therein,  and  enacted, 
that  the  commisstoners  should  allot  to  the  lord  of  the 
manor,  as  a  compensation  for  his  right  to  the  soil  of  the 
said  waste  lands,  one  sixteenth  part  of  the  waste  lands 
intended  to  be  inclosed ;  and  that  out  of  the  said  sixteenth 
part  they  should  allot  portions  to  the  persons  entitled  to 
right  of  common   upon    Burlish    Wood.      The  conmiis- 
sioners,  accordingly,  allotted  to  Mr.  Foley,  as  lord  of  the 
manor  of  Kidderminster,  among  other  lands,   the  two 
parcels  of  land  containing  40  acres  and  53  acres,  at  present 
forming  parts  of  Burlish  Wood  Farm  and    Blackstom 
Farm.     The  tenant  of  Blackstone  Farm  had,  for  a  period 
of  48  years,  turned  out  his  sheep,  sometimes  to  the  number 
of  300,  upon  Burlish  Common,  and  the  tenant  of  BurUsk 
Wood  Farm  had  also,  for  a  period  of  22  years,  turned  out 
his  sheep  there,  generally  to  the  number  of  80.     Burlisk 
Common  was  within  the  manor  of  Lower  Mitton,  and  was 
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inclosed  under  an  act  passed  in  1822.      From  1602  to         1826. 
1813,  the  lords  of  the  manor  of  Lower  Mitton  were,  sue-  r^  ^^"s***^ 
cessively,  tenants  for  life  only;  and  from  1813  to  1820,  «. 

the  lord  of  that  manor  was  an  infant.     Upon  this  state  of         ^^*^' 
facts,  two  objections  were  taken  on  the  part  of  the  de- 
fendant.    First,  that,  previous  to  1774,  the  lord  of  the 
manor  of  Kidderminster  could  not  have  been  entitled  to 
a  right  of  common  for  his  own  cattle  upon  waste  lands  in 
the  manor  of  Lower  Mitton,  in  respect  of  his  waste  lands 
in  that  manor;  and  that  since  1774  such  a  right  could  not 
have  been  acquired,  because  the  lord  had,  from  time  to 
time,  been  incapable  of  conferring  it.     And,  second,  that 
even  if  the  right  existed  in  point  of  law,  still  there  was  no 
evidence  of  its  existence  in  point  of  fact;  because  the 
exercise  of  it  might  apply  to  those  lands  which  were  in- 
closed previous  to  1774.     The  learned  Judge  directed  the 
jury  to  find  their  verdict  for  the  plaintiff  generally,  but 
gave  the  defendant  leave  to  move  to  restrain  the  verdict 
to  such  lands  as  were  inclosed  previous  to  1774;  and  to 
enter  a  verdict  for  the  defendant  as  to  the  residue  of 
Blackstone  Farm,  and  as  to  the  whole  of  Burlish  Wood 
Farm.     A  rule  nisi  having,   in  Easter  term  last,  been 
obtained  accordingly,  cause  was  now  shewn  by 

Campbell,  O.  Russell,  and   Talfourd.    The  jury  have 
found,  as  a  matter  of  fact,  that  the  plaintiff  was  entitled 
to  a  right  of  common,  as  well  in  respect  of  the  lands 
inclosed  before  1774,  as  those  inclosed  since.    The  first 
question,  therefore,  is,  whether,  in  point  of  law,  such  a 
right  could  exist  with  reference  to    lands  which  were 
before  1774  waste  lands,  subject  to  rights  of  common. 
Now,  if  such  a  right  can   have  had  a  legal  origin,  the 
Court  will  presume  its  existence;  because,  as  there  has 
been  an  exercise  of  it  for  a  period  of  almost  fifty  years, 
they  will  not  presume  that  exercise  to  have  been,  from 
time  to  time,  a  trespass.      Mr.  Foley  was  seised  in  fee  of 
the  old  inclosed  part  of  Blackstone  Farm  before  1774,  and 
VOL.  viii.  3  c 
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162G.         he  was  seised  in  fee  of  the  soil  in  the  nninclosed  part,  also, 
Lo»D  Seftov    ^  '^^^  ^^  *'^®  manor.    Then,  when  he  turned  out  his  own 
V.  cattle  upon  the  waste  of  his  own  manor,  he  was  exercising, 

not  a  right  of  common,  but  a  right  of  soil ;  for,  where  two 
persons,  by  virtue  of  grant,  prescription,  or  custom,  take 
in  common  with  each  other  from  the  soil  of  a  third  person, 
a  portion  of  the  natural  produce  of  that  soil,  there  a  right 
of  common  exists ;  but,  where  the  lord  of  a  manor  turns 
out  his  own  cattle  to  feed  upon  his  own  waste,  there  he 
takes  the  natural  produce  of  his  own  soil.  If  Mr.  Foky, 
as  lord  of  the  manor  of  Kidderminster,  before  he  granted 
to  the  tenants  of  that  manor  a  right  of  common  on  his 
waste,  had  received  from  the  lord  of  the  manor  of  Lower 
Mitton  a  grant  of  a  right  of  common  for  his  cattle  on  the 
waste  of  that  manor ;  that  grant,  and  the  right  springing 
out  of  it,  would  not  have  been  destroyed  by  his  after- 
wards granting,  to  his  own  tenants,  a  right  of  common  on 
the  waste  of  the  manor  of  Kidderminster.  There  may  be 
a  right  of  common  in  respect  of  nninclosed  lands.  Corbets 
case  (a),  Cheeseman  v.  Hardham  (&).  The  second  question 
is,  whether  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding,  as  a  matter  of  fact,  that  the  plaintiff  was 
entitled  to  a  right  of  common  as  well  in  respect  of  the 
lands  inclosed  before  1774  as  those  inclosed  since.  It  is 
submitted  that  there  was;  for  it  was  proved  that  the 
tenants  of  both  the  farms,  had  turned  out  their  sheep  on 
Burlvih  Common ;  the  tenant  of  Blackstone  Farm,  for  a 
period  of  48  years,  and  to  the  number  of  300  sheep ;  and 
the  tenant  of  Burlish  Farm,  for  a  period  of  22  years,  and 
to  the  number  of  80  sheep.  > 

Jervis  and  Peake,  Serjt.,  central,  were  stopped  by  the 
Court. 

Bayley,  J.— The  jury  have  found  that  the  plaintiff  is 
entitled,  in  point  of  fact,  to  a  right  of  common  for  sheep 

(c)  7  Rep.  65.  (6)   1  B.  &  A,  706. 
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on  Burlish  Common,  in  respect  of  all  his  freehold  lands  de-        ^826. 
scribed  in  the  declaration^  as  well  those  which  were  inclosed  j^^^j^  Septon 
before  the  year  1774,  as  those  that  were  down  to  that  time  ^'* 

Court 

waste,  and  subject  to  rights  of  common.  To  that  finding,  it 
is  objected  on  the  part  of  the  defendant,  that  the  plaintiff  is 
not  entitled  to  a  right  of  common  in  respect  of  such  lands 
as  were  originally  part  of  Kidderminster  Common,  and  were 
allotted  to  the  ancestor  of  Lord  Foley,  under  the  Inclosure 
Act,  for  two  reasons :  first,  because  no  such  right  could  exist 
in  point  of  law,  in  respect  of  waste  lands  subject  to  rights 
of  common;  and  second,  because  no  such  right  was 
proved  to  exist  in  point  of  fact.  With  respect  to  the  first 
branch  of  this  objection ;  I  think  such  a  right  may,  by 
possibility,  exist  in  point  of  law.  I  see  no  solid  reason 
why  it  should  not.  I  think  the  lord  of  the  manor  may, 
in  respect  of  his  right  of  soil  in  the  commonable  waste 
lands  of  that  manor,  have  a  right  to  turn  his  own  cattle 
upon  the  commonable  waste  lands  of  another  manor.  The 
lord  is  seised  in  fee  of  tbe-waste  of  his  own  manor ;  and 
though  he  may,  from  time  immemorial,  have  granted  to  • 
others  a  right  of  common  on  the  waste  of  that  manor,  still 
he  may,  even  before  that  time,  have  received  the  grant  of 
a  right  to  turn  his  own  cattle  upon  the  waste  of  an  ad- 
joining manor.  It  seems  to  me,  therefore,  that,  in  point 
of  law,  the  lord  of  this  manor  may  have  had  a  right  of 
common  in  respect  of  those  lands  which  in  the  year  1774 
were  waste  and  subject  to  rights  of  common.  But,  whe- 
ther he  had  that  right,  in  point  of  fact,  is  a  very  different 
question :  all  the  facts  and  probabiUties  of  the  case  appear 
to  me  strongly  opposed  to  such  a  state  of  things ;  and  I 
feel  great  difficulty  in  saying,  that  there  is  sufficient  evi- 
dence to  warrant  me  in  presuming  that  such  a  right  ever 
did  exist  in  fact.  If  the  lord  had  claimed  the  right  of 
turning  his  cattle  upon  Burlish  Common  in  respect  of  the 
newly  inclosed  lands,  and  in  respect  of  those  only,  the 
fact  of  his  having  turned  his  cattle  on,  ever  since  the  year 

3c2 
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1826.         1774,  would  have  been  strong  evidence  of  his  right  in 
LoRD^S^'       respect  of  those  newly  inclosed  lands ;  but  he  claims  the 
V,  right  in  respect  of  other  lands,  as  well  as  the  newly  in- 

^^^''^  closed  lands.  Now,  there  was  no  evidence  to  shew  that, 
before  the  inclosure,  any  individual  had  exercised  the  right 
"  in  respect  of  the  allotments ;  and  in  the  absence  of  soch 
evidence,  it  was  far  too  much  to  presume  that  the  lord,  in 
respect  of  the  waste  land  of  his  own  manor,  had  a  right 
of  common  upon  the  waste  land  of  another  aianor.  The 
fact  of  the  tenant  of  Blackstone  Farm,  having  turned  on 
his  sheep  ever  since  the  year  1774,  was  no  proof  that  he  ex- 
ercised that  right  in  respect  of  the  allotment ;  because  he 
possessed  the  right  in  respect  of  other  land.  I  think  the 
distinction  between  the  allotment  and  the  other  land  ought 
to  have  been  pointed  out  to  the  jury  more  clearly  and 
fully  than  it  was,  and  that  they  should  have  been  directed 
to  observe  that  there  was  very  slight  evidence,  if  indeed 
there  was  any,  of  any  exercise  of  the  right  in  respect  of 
the  latter.  With  reference  to  Burlish  Coppice,  a  difikent 
consideration  arises.  Down  to  the  year  1795,  that  was 
wood  land ;  and  so  long  as  it  was  wood  land  it  is  almost 
impossible  that  there  could  have  been  cattle  levant  and 
couchant  upon  it.  It  may,  indeed,  at  some  antecedent 
period,  have  been  waste  land,  and  there  may  then  have 
been  a  right  of  common  in  respect  of  it ;  but  there  was  no 
evidence  of  that  fact,  and  unless  it  was  proved  to  hafc 
been  made  coppice,  within  the  time  of  legal  memofj, 
the  presumption  certainly  was,  that  there  was  no  right  of 
common  in  respect  of  it.  For  these  reasons  I  am  of 
opinion,  that  the  question  of  fact,  in  this  case,  was  not 
properly  left  to  the  jury,  and,  therefore,  that  upon  that 
point  there  ought  to  be  a  new  trial ;  unless  the  plaintiff 
will  consent  that  .the  verdict  shall  be  restrained  to  the 
right  of  common  as  claimed  in  respect  of  the  old  indosores. 

HoLROYD,  J.,  and  Littledalb,  J.,  concurred. 
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The  plaintiff  having  consented  that  the  verdict  should         1826. 

be  entered  in  the  terms  praved  for  by  the  rule,  the  Court  ^    "^^^^ 

*^    J  •'  '  Lord  Sefton 

made  the  v. 

Court. 

Rule  absolute. 


The  Duke  of  Somerset  v.  Fogwell. 

1 RESPASS,  for  breaking  and  entering  plaintiff's  close,      A  several 
covered  with  water,  called  the  River  Dart,  in  the  paris/i  vigable  river, 
of  Berrj/  Pomeroy,  in  the  county  of  Devon^  between  a  ^'^^5V^*^^ 
certain  place  called  Hun*s  Mouth,  and  a  certain  place  granted  by  the 
called  Penny's  Quay,  and  taking  plaintiff's  fish  therein.  Jecrbefore"^^" 
Second   count,    for  breaking   and   entering  the   several  MagnaCharta, 
fishery  of  plaintiff,  in  the  River  Dart.     Third  count,  for  corporeal  he- 
breaking  and  entering  the  free  fishery  of  plaintiff.    Fourth  reditament, 
count,  for  carrying  away  and  converting  plaintiff's  fish,  years  in  it  can- 
Plea,  not  ffuilty,  and  issue  thereon.     At  the  trial,  before  ?°^  ^  created 

•  .  but  by  deed. 

Burroughs  J.,  at  the  last  Spring  assizes  for  the  county  of 
Devon,  the  plaintiff's  case  was  this.     By  letters  patent  of 
44  Eliz.,  that  queen  granted  to  Edward  Seymour,  Esq., 
his  heirs  and  assigns,  "  all  those  domain  lands  and  manors 
of  Berry  Pomeroy,  and  Bridge  Town  Pomeroy,  and  the 
castle  of  Berry  Pomeroy,  with  all  their  rights,  members, 
liberties,  and  appurtenances,  in  the  county  of  Devon,  then 
lately  parcels  of  the  lands  and  possessions  of  Edward, 
late  Duke  of  Somerset,  and  once  parcels  of  the  lands,  pos- 
sessions, and  hereditaments  of  T.  Pomeroy,  knight ;  toge- 
ther with  all  waters,  fisheries,  S^c,  to  the  aforesaid  manors, 
castles,  and-premises,  and  to  each  and  every  of  them,  belongs 
ing  or  appendant,  known,  accepted,  held,  used,  or  reputed 
or  deemed  as  part  or  parcel  of  the  same  premises."    Two 
chirographs  of  fines  were  then  produced,  the  first  in  2 
Edw.  6,  and  the  other  in  2  8c  3  Philip  and  Mary,  both 
levied  by  ancestors  of  the  plaintiff,  and  both  being  of 
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1826.        the  manor  of  Berry  Pomeray,  iui.,  ac  de  separali  pucaria 
The  Duke     '^  ^9^^  ^  Dert.    It  was  then  piofed,  that  the  piamtiff, 
o^  and  his  ancestors^  had  ever  since  the  year  1765,  regulaiij 

V,  received  for  the  fishery,  from  different  tenants^  for  fishing 

FoowELL.  in  the  River  Dart,  between  Hun's  Uouih  and  Pewiy's 
Quay,  an  annual  rent ;  that  no  other  persons  had  era 
claimed  the  right  of  fishing  within  those  limits ;  that  the 
River  Dart  was  a  navigable  river,  and  that  the  tide  ebbed 
and  flowed  over  those  limits ;  and  that  the  defendant  had 
committed  the  trespass  complained  of,  by  taking  fish 
within  those  limits.  In  answer  to  this  case,  the  defendant 
produced  a  written  agreement,  not  under  seal,  dated  May, 
1824,  previous  to  the  date  of  the  trespass,  whoreby  the 
plaintiff  agreed  to  let,  and  one  N.  Mills  agreed  to  take, 
"  all  his,  the  said  Duke's  fish^,  of  whatsoever  natme, 
kind,  or  description  the  same  might  be,  and  to  which  the 
said  Duke,  at  law,  or  in  equity,  was  entitled  in,  upon,  and 
out  of  the  River  Dart,  and  the  adjacent  shores  and  banb 
of  the  same  river,  in  the  county  of  Devon,  with  all  rights, 
privileges,  and  appurtenances  whatsoever,  attached  or  ap- 
purtenant  to  the  said  fishery,  as  fully  and  amply  as  the 
said  Duke  was  entitled  to  the  same ;  and  also  all  that 
sand-bank,  situate  and  lying  in  the  parish  and  mancM*  of 
Berry  Pomeroy,  in  the  county  of  Devon  :^  to  hold  to 
Mills,  his  executors,  .&c.,  for  three  years,  at  a  yeaiij 
rent  of  40/.  for  the  fishery,  and  55.  for  the  sand-bank :  and 
it  was  proved  that  MiUs  was  in  possession  under  that 
agreement.  It  was  thereypon  objected,  that  the  plaintiff 
having  granted  a  lease  of  the  fishery  to  Mills,  was  not 
in  a  situation  to  maintain  this  action,  which  oij^ht  to 
have  been  brought  in  the  name  of  Mills.  The  learned 
Judge  was  of  opinion,  that  upon  the  evidence  in  the  case, 
the  jury  might  presume  a  grant,  before  the  time  of  Henry 
the  third,  of  the  exclusive  right  of  fishing  in  the  River 
Dart,  which  was  then  vested  in  the  plaintiff;  and  that  is 
the  Dart  was  a  navigable  river,  where  the  tide  ebbed  and 
flowed,  that  right  was  an  incorporeal  hereditament,  lying 
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in  grant;  and  not  in  livery^  and  in  which  therefore  a  term 
of  years  could  not  be  granted  but  by  deed.  His  Lordship, 
therefore,  directed  the  jury  to  find  for  the  plaintiff,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  a 
verdict  was,  accordingly,  entered  for  the  plaintiff,  on  the 
second  and  fourth  counts. 


The  Duke 
of 

SoHEBS£T 

V. 
FOOWELL. 


Selwyn,  in  Easter  term  last,  obtained  a  rule  nisi  for 
entering  a  nonsuit,  against  which 

Erskine  now  shewed  cause.      The  trespass  was  com- 
mitted in  a  navigable  part  of  the  River  Dart,  where  the 
tide  ebbed  and  flowed,  and  in  which  the  plaintiff  proved 
an  immemorial  and  exclusive  right  of  fishing.    He  might 
legally  have  acquired  that  right  by  a  grant  from  the 
crown  prior  to  Magna  Charta,  and  there  was  abundant 
evidence  to  warrant  the  presumption  that  the  grant  was 
so  acquired.    The  verdict  is  confined  to  the  second  and 
fourth  counts;  and  upon  the  former  of  those,  which  is  the 
material  one,  and  which  alleges  a  trespass  in  the  plaintiffs 
several  fishery,  these  tiiree  questions  arise.     First,  is  the 
plaintiff's  right  properly  described  ?     Second,  is  trespass 
the  proper  remedy  for  an  injury  to  such  a  right  ?    Third, 
is  the  action  maintainable  by  the  present  plaintiff,  and  in 
his  name?      Now,  first,  an  exclusive  right  of  fishing, 
whether  it  be  claimed  in  a  man's  own  soil,  or  in  that 
of  another,  and  whether  in  private  waters,  or  in  a  public 
river,  is  well  described  as  a  several  fishery.     Mr.  Justice 
Blackstone,  indeed,  'lays  it  down,  that  *'  he  that  has  a 
several  fishery,  must  also  be,  or  at  least  derive  his  right 
from,  the  owner  of  the  soil ;"  but  he  adds, ''  it  must  be 
acknowledged,  that  the  rights  and   distinctions  of  the 
three  species  of  fishery  are  very  much  confounded  in  our 
law  books ;  and  that  there  are  not  wanting  respectable 
authorities  which  maintain,  that  a  several  fishery  may 
exist  distinct  from  the  property  of  the  soil :"  and  he  refers 
to  those  authorities  as  ''  well  digested,  in   Hargrave's 
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Notes  on  Co.  Litt.  122  ;*'  and  which  certainly  support 
The  Duke     ^^^  position  he  attributes  to  them,  but   from  which  he 
^^  dissents  himself  (a).     But  the  real  distinction  between  a 


Somerset 


FOCWELL. 


V.  several  and  a  free  fishery,  seems  more  correctly  stated  by 

Lord  Mansfield,  in  Seymour  v.  Lord  Courtenay  (6),  where 
he  says,  ''  in  order  to  constitute  a  seveiral  fishery,  it  is 
requisite  that  the  party  claiming  it,  should  so  far  have 
the  right  of  fishing  independent  of  all  others,  as  that  no 
person  shall  have  a  co-extensive  right  with   him  in  the 
subject  claimed  ;  for  where  any  person  has  such   co-ex- 
tensive right,  there  it  is  only  a  free  fishery."     Now,  it 
is  quite  clear,  that  the  plaintiff  has  exercised  an  exclusive 
right  of  fishing  in  the  place  in  question,  without  any 
person  having  or  claiming  a  co-extensive  right  with  him; 
and  in  both  the  chirographs  of  the  fines,  the  fishery  is 
mentioned  as  separalis  piscaria  :  it  follows,  therefore,  that 
the  second  count  properly  describes  the  plaintiff's  right 
as  a  several  fishery.  Second,  trespass  is  the  proper  remedy 
for  an  injury  to  that  right.    "^'To  entitle  a  man  to  bring 
trespass,  he  must,  at  the  time  when  the  act  was  done  which 
constitutes  the  trespass,  either  have  the  actual  possession 
in  him  of  the  thing  which  is  the  object  of  the  trespass, 
or  else  he  must  have  a  constructive  possession  in  respect 
of  the  right  being  actually  vested  in  him."     That  b  the 
rule  laid  down  by  this  Court  in  Smith  v.  MUter{c),  and 
within  the  latter  part  of  it,  the  present  plaintiff  clearly 
comes ;  for,  as  the  owner  of  a  several  fishery,  he  has  the 
exclusive  right  of  taking  fish  within  particular  limits,  and 
therefore,  has  the   constructive  possession  of  all  the  fish 
that  are  within  those  limits,  and  may  properly  describe 
them  in  a  declaration  as  his  fish.     Smith  v.  Kemp(d), 
Child  y.  Greenhill  (e),  Sutton  v.  Moody  {f)^  Seymour  y. 
Lord  Courtenay(g).    Third,  this  action  is  maintainable 
by,  and  in  the  name  of  the  present  plaintiff;  for  he  has  not 

(a)  2  Bl.  Coram .  39.  (c)  Cro.  Car.  553. 

(h)  .5  Burr.  '2814.  (f)  1  Ld.  Hay.  250. 

(r)  1  T.  R.  475.  (g)  5  Burr.  2814. 
{(i)  2  Salk.  637. 
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by  granting  a  lease  of  the  fishery  to  another,  divested 
himself  of  the  right  to  sue  for  an  injury  done  to  the 
fishery.  Upon  this  point.  Rex  v.  Ellis  (a),  will,  perhaps, 
be  relied  on  for  the  defendant,  but  that  is  very  different 
from  the  [Present  case.  There  the  question  agitated  was, 
how  far  a  valid  demise  of  a  fishery  could  convey  any  interest 
in  the  soil;  but  no  such  question  arises  here.  There  is 
no  demise  of  the  soil  here,  for  the  lease  to  Mills  is  not 
under  seal ;  and  it  makes  no  mention  of  the  bed  of  the 
river,  except  as  regards  one  sand-bank,  which  is  demised 
separately  from  the  fishery,  and  upon  payment  of  a  dis- 
tinct rent.  Even  if  this  were  a  fishery  in  a  private  river, 
where  the  right  of  fishing  arose  out  of,  and  dependent 
upon  the  right  of  soil,  no  legal  interest  whatever  would 
pass  to  the  lessee  under  this  lease ;  but  this  is  a  fishery 
in  a  public  navigable  river,  where  the  tide  ebbs  and  flows, 
and  is  a  royal  franchise,  altogether  unconnected  with,  and 
independent  of  any  right  to  the  soil,  and  which  cannot  be 
conveyed  to  another,  except  by  deed.  This  lease  can 
operate  only,  therefore,  as  a  license  to  fish,  not  vesting 
any  legal  interest  in  the  lessee,  and  not  divesting  the 
lessor  of  his  constructive  possession  of  the  fish,  which 
entitles  him  to  maintain  an  action  of  trespass  against 
any  one  who  takes  them  without  his  permission. 
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Selwyn,  control.  Contradictory  as  the  authorities  upon 
this  subject  are,  it  may  yet  be  admitted  that  a  several 
fishery  may  exist  distinct  from  the  ownership  of  the  soil, 
and  that  where  it  does,  it  may  be  considered  as  an  incor- 
poreal hereditament,  lying  in  grant,  and  not  in  livery,  and 
transferrable  only  by  deed.  Mr.  Hargrove,  in  his  note  to 
Co.  Litt.  122,  after  stating  all  the  authorities  and  argu- 
ments on  both  sides  of  the  question,  says,  **  Hence,'  as  it 
should  seem,  the  arguments  are  short  of  the  purpose,  for 
at  the  utmost  they  can  only  prove  that  a  several  piscary  is 
presumed  to  comprehend  the  soil,  till  the  contrary  appears^ 

(rt)  1M.&S.652. 
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which  is  perfectly  consistent  with  Lord  CoAe's  position, 
that  they  may  be  in  different  persons;  and,  indeed,  appeari 
to  be  the  true  doctrine  on  the  subject.''  Now,  if  that  is 
correct,  and  if  the  plaintiff  has  a  several  fishery,  it  must 
be  presumed  that  he  had  the  soil  also,  because  the  con- 
trary does  not  appear ;  and,  if  he  had  the  soil,  he  might 
divest  himself  of  the  possession  by  a  parol  demise ;  and  the 
words,  **  all  his  the  said  fishery,*'  in  the  agreement,  would 
vest  in  Milk  the  property  in  the  soil.  In  that  view  of 
the  case,  the  action  ought  to  have  been  brought  in  the 
name  of  Mills,  and  the  rule  for  a  nonsuit  ought  to  be 
made  absolute. 


The  Court  took  time  for  consideration.     Judgment  was 
now  delivered  by 


Bay  LEY,  J.,  who,  after  stating  the  pleadings  at  length, 
thus  proceeded.  The  real  question,  in  this  case,  was, 
whether  the  Duke  of  Somerset^  by  the  agreement  which  he 
entered  into  with  Milh,  had  lost  his  right  to  maintain  the 
action.  By  that  agreement,  he  contracted  to  let  to  Mills 
all  his  fishery  in  the  River  Dart,  with  all  rights  and 
privileges  appurtenant  to  the  said  fishery,  for  a  term  of 
years  extending  beyond  the  time  when  the  trespass  was 
committed ;  and  if  he  thereby  legally  dispossessed  himself 
of  the  right  of  fishery  for  that  term  of  years,  he  cannot 
maintain  this  action,  and  a  nonsuit  must  be  entered.  It 
was  contended,  on  the  part  of  the  Duke,  that  he  was  not  so 
dispossessed,  because  the  fishery  lay  in  grant,  and  he  could 
not  create  a  term,  even  for  years,  in  it,  except  by  deed ; 
cmd  it  was  admitted,  on  the  part  of  the  defendant,  that  if 
the  fishery  lay  in  grant,  that  would  be  the  consequence. 
We  have  looked  into  the  authorities  bearing  upon  that 
point,  and  we  find  many  which  shew  that  a  term  for  years 
in  a  thing  lying  in  grant  can  be  created  by  deed  only. 
Many  of  these  cases  are  collected  in  14  Viner^s  Abridg- 
ment, title  Grant  (G.  a) ;  and  most  of  them  are  to  be 
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foand  also  in  2  Rollers  Abridgment,  63,  title  Grant  (G)  ; 
and  as  this  is  a  question  of  considerable  importance,  I 
think  it  right  to  mention  one  or  two  of  them.  Lord  Coke, 
in  his  commentary  on  the  words  '^  Per  Fait  ou  sauns 
Fait/'  in  Littleton,  s.  116,  says,  ''  Here  Littleton  affirmeth 
that  the  wardship  of  the  body  may  be  granted  over  without 
deed:  and  herein  note  a  diversity  between  an  original 
chattel  of  a  thing  that  properly  lyeth  in  grant,  and  a 
chattel  derived  out  of  a  freehold  of  any  thing  that  lyeth  in 
grant.  As,  for  example,  if  a  man  make  a  lease  for  years  of 
a  villein,  this  cannot  be  done  without  deed,  neither  can  the 
lessee  assign  it  over  without  deed,  because  it  is  derived  out 
of  a  freehold  that  lyeth  in  grant ;  but  the  wardship  of  the 
body  is  an  original  chattel  during  the  minority,  derived  out 
of  no  freehold,  and  therefore,  as  the  law  createth  it 
without  deed,  so  it  may  be  assigned  over  without 
deed''  (a).  It  is  not  a  little  singular,  that  both  Lord 
Rolle  and  Viner,  in  the  passages  I  have  already  cited 
from  them,  mention  that  case,  using  the  word  vill  instead 
of  villein ;  but  that  is  clearly  a  mistake.  In  2  RoIWh 
Abridgment,  63,  pi.  14,  it  is  laid  down  that  a  parson 
cannot  grant  his  tithes  to  a  stranger,  for  life,  or  for  years, 
without  deed,  because  it  is  entirely  in  grant ;  in  pi.  16, 
that  it  makes  no  difference  .whether  the  grant  is  for  one 
year,  or  for  several;  and  in  pi.  17,  that  there  is  a  dis- 
tinction between  tithes  granted  to  a  stranger,  and  to  the 
owner  of  the  land.  But  that  is  a  well  known  and  familiar 
distinction,  and  a  grant  of  tithes  to  the  owner  of  the 
land  may  clearly  be  without  deed,  because  it  is  in  the 
nature  of  a  composition  for  the  tithes  retained,  rather 
than  an  actual  grant  of  the  tithes  themselves.  In  Viner's 
Abridgment,  title  Grant,  (G.  a)  pi.  29,  it  is  said  that  a 
warren  may  be  demised  without  deed,  and  Godbolt,  74, 
is  cited  as  an  authority  for  the  position;  but  the  Year 
Book,  9  Ed,  4,  47,  is  also  referred  to,  where  it  is  said 
that  a  wan*en  cannot  be  leased  without  deed,  and  the 

(rt)  Co.Litt.85a. 
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same  doctrine  is  laid  down  in  Brooke* %  Abridgnunt,  title 
Lease,  pi.  12,  and  was  acted  npon  in  the  case  of  Saunden 
V.  Owen  (a).     Besides^  much  would  depend  on  the  nature 
of  the  warren  demised ;  for  if  it  was  a  demise  of  a  warren 
with  the  land,  where  by  the  term  warren  the  land  would 
be  intended,  it  would  be  good  without  deed  :  but  other- 
wise it  would  not.     Then,  was  the  fishery,  which  was  the 
subject-matter  of  the  agreement  in  this  case,  an   incor- 
poreal hereditament,  lying  in  grant,  or  a  corporeal  heredi- 
tament, lying  in  livery  ?    There  was  no  evidence  of  any 
conveyance,  either  of  the  right  of  fishery,  or  of  the  soil, 
and  the  fishery  appeared  to  be,  not  a  fishery  belonging 
to  the  owner  of  the  adjoining  land,  in  respect  of  the  land, 
but  a  fishery  in  a  navigable  river,  within  the  ebb  and  flow 
of  the  tide,  and   consequently  in  the  nature  of  a  royal 
franchise,  which  in  2  Bl.  Comm.  39,  is  designated  a  free 
fishery.     Such  a  franchise,  undoubtedly,  could   not  be 
granted  by  the  crown  since  Magna  Charta ;  but  in  this 
case  the  jury  have  found,  and  the  evidence  fully  warranted 
them  in  so  doing,  that  it  existed  from  time  beyond  legal 
memory.     The  chirographs  of  two  fines  which  were  pro- 
duced, one   in  the  reign  of  Edward  the  sixth,  and  the 
other  in  the  reigri  of  Philip  and  Mary,  both  expressly  men- 
tioned the  fishery,  as  a  several  fishery  in  the  River  Dart. 
Then,  does  a  sevd'al  fishery  necessarily  imply  an  owner- 
ship of  the  soil,   or,  may  it  exist  independently  of  it  ? 
Upon  that  point  much  legal  discussion  has  taken  place ; 
but  when  I  consider  the  nature  of  the  franchise  itself, 
and  the  law  with  respect  to  fisheries  in  rivers  generally, 
I  have  no  hesitation  in  saying  that  in  my  opinion  this 
was  not  a  territorial  or    corporeal  hereditament,  but  a 
merely  incorporeal   franchise.      My    Lord    Coke,   in   his 
Commentary,  says,  **  If  a  man  be  seised  of  a  river,  and 
by  deed  do  grant  separalem  piscariam  in  the  same,  and 
maketh  livery  of  seisin  secundum  formam  chartse,  the 
soil  doth  not  pass,  nor  the  water,  for  the  grantor  may 

{a)   Salk.  467. 
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take  water  there;  and  if  the  river  become  dry,  he  may 
take  the  benefit  of  the  soil,  for  there  passed  to  the  grantee 
but  a  particular  right,  and  the  livery,  being  made  se- 
cundum formam  chartse,  cannot  enlarge  the  grant.  For 
the  same  reason,  if  a  man  grant  aquam  suam,  the  soil 
shall  not  pass,  but  the  piscary  within  the  water  passeth 
therewith*'  (a).  Now  that  supposes  a  grant  made  by  the 
owner  of  the  soil,  capable  of  granting  the  soil,  and  yet 
shews  that  a  grant  of  a  several  fishery,  though  followed  up 
by  livery,  which  applies  only  to  what  is  corporeal,  would 
not  convey  the  soil,  the  livery  being  made  secundum 
formam  chartse.  Then  if  nothing  is  granted  but  a  fishery, 
nothing  passes  to  the  grantee  but  a  right  to  take  the  fish ; 
he  acquires  no  property  either  in  the  water,  or  in  the  soil. 
That  is  the  case,  where  the  grant  is  made  between  sub- 
ject and  subject;  where  the  grant  is  to  be  construed 
against  the  grantor  and  in  favour  of  the  grantee;  it 
would,  therefore,  clearly  be  the  case  where  the  grant 
is  from  the  crown  to  a  subject,  where  that  rule  of  con- 
struction does  not  apply,  but  where  nothing  is  held  to 
pass,  unless  the  intention  that  it  should  pass  is  manifest 
upon  the  face  of  the  instrument.  The  leading  case  of  the 
fishery  of  the  river  Baune  (6)  is  in  point.  There  James 
the  first,  who  had  the  fishery  of  the  Baune,  a  navigable 
river,  as  part  of  the  ancient  inheritance  of  the  crown,  by 
letters  patent  granted  to  Sir  B.  McDonnell  in  fee,  the 
territory  of  Rout,  part  of  the  county  of  Antrim^  and 
adjoining  to  that  part  of  the  river  where  the  fishery  was, 
together  with  ''  omnia  castra,  messuagia,  piscarias,  pisca- 
tiones;  aquas,  aquarum  cursus,"  &c.  It  was  held  that 
under  this  grant  of  the  adjoining  land,  and  of  all  piscaries, 
the  fishery  of  the  river  Baune  did  not  pass,  because  it  was 
a  royal  fishery,  not  appurtenant  to  the  land,  but  a  fishery 
in  gross,  and  part  of  the  inheritance  of  the  crown ;  and 
that  general  words  in  a  grant  from  the  king,  would  not 
pass  such  a  special  royalty,  because  in  a  grant  from  the 
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(a)  Co.  Litt.  4.  b. 


(6)  Davis,  55. 


Somerset 

V, 
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1826.         king  nothing  could  pass  by  implication.     In  the  present 
_J^i^      case,  the  documents  produced  at  the  trial,  shewed  clearly 
of  that  the  Duke  himself  had  nothing  more  than  the  mere 

fishery,  without  any  property,  either  in  the  water,  or  in 
FoGWELL.  the  soil ;  consequently  he  could  convey  no  more  to  Milh. 
But  it  has  been  said,  that  we  must  presume  the  owner  of 
a  several  fishery  to  be  the  owner  of  the  soil,  until  the 
contrary  appears ;  and  that  the  contrary  did  not  appear  in 
this  case.  But  that  presumption  can  only  arise  where  the 
terms  of  the  grant  are  unknown ;  here  they  are  known, 
and  are  such  as  convey  nothing  more  than  an  incorporeal 
hereditament;  therefore^  the  presumption  cannot  arise. 
The  Duke,  therefore,  having  had  granted  to  him  only 
an  incorporeal  hereditament,  could  grant  no  more  to 
Mills;  nor  does  he  profess  to  grant  more,  for  the  agree- 
ment purports  to  grant  a  fishery  only :  and  that  agreement, 
not  being  under  seal,  could  not  operate  as  a  demise  for 
years  of  a  thing  lying  in  grant.  The  agreement,  there- 
fore, did  not  destroy  the  right  of  the  Duke,  nor  vest  any 
legal  estate  in  Mills:  and  the  action  consequently  is 
maintainable.  In  the  case  of  a  lease  for  years,  of  a  cor- 
poreal hereditament,  the  execution  of  the  lease  vests  in 
the  lessee  only  an  interesse  termini,  until  he  enters :  but 
here  there  could  be  no  entry  by  the  lessee.     The  rule  for 

entering  a  nonsuit  must,  therefore,  be  discharged. 

« 

Rule  discharged. 


TRINITY    TEKM,    SEVENTH    GEO.   IV. 


GENERAL  RULE. 

TRINITY  TERM,  7  GEO.  IV.,  1826. 


Whereas,  by  statute  6  Geo,  4,  c,  50,  s.  23,  a  provision 
is  made,  that  where  a  rule  shall  be  drawn  up  for  a  view« 
the  rale  shall,  if  the  Court  or  Judge  granting  the  same 
think  fit,  require  the  person  applying  for  the  view  to  de- 
posit in  the  hands  of  the  Under  Sheriff  a  sum  of  money  to 
be  named  in  the  rule,  for  payment  of  the  expenses  of  the 
view:  And  whereas  it  is  desirable  that  some  general 
rule  should  be  made  upon  this  subject : — 

.It  is  therefore  ordered.  That  upon  every  appli- 
cation for  a  view  there  shall  be  an  affidavit,  stating  the 
place  at  which  the  view  is  to  be  made,  and  the  distance 
thereof  from  the  office  of  the  Under  Sheriff,  that  the  sum 
to  be  deposited  shall  be  10/.  in  case  of  a  common  jury ; 
and  162.  in  case  of  a  special  jury,  if  such  distance  do  not 
exceed  five  miles;  and  15/.  in  case  of  a  common  jury,  and 
21/.  in  case  of  a  special  jury,  if  it  be  above  five  miles; 
and  if  such  sum  shall  be  more  than  sufficient  to  pay  the 
expenses  of  the  view,  the  surplus  shall  forthwith  be  re- 
turned to  the  attorney  of  the  party  who  obtained  the  view ; 
and  if  such  sum  shall  not  be  sufficient  to  pay  such 
expenses,  the  deficiency  shall  forthwith  be  paid  by  such 
attorney  to  the  Under  Sheriff:  And  it  is  further  ordered. 
That  the  Under  Sheriff  shall  pay,  and  shall  account  for,  the 
money  so  deposited,  according  to  the  scale  following  ;  that 

is  to  say : — 

£   s.    d. 

For  travelling  expenses  to  the  under  sheriff,  the 

shewers,  and  jurymen,  each  per  mile  .        0     10 

Fee  to  the  under  sheriff,  where  the  distance  does 

not  exceed  five  miles  from  his  office  .         110 
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£    5.     d. 

Where  such  distance  exceeds  five  miles  .  2  2  0 
And  in  case  he  shall  be  necessarily  absent  more 
than  one  day,  then  for  each  day  after  the  first 
a  further  fee  of  .  .  .  .  .  110 
Fee  to  each  of  the  shewers  the  same  as  to  the 
under  sheriiF,  calculating  the  distance  from 
their  respective  places  of  abode.  « 

Fee  to  each  common  juryman,  per  diem         .         0    5    0 
Fee  to  each  special  juryman,  per  diem  .         110 

Allowance  for  refreshment  to  the  under  sheriff, 
shewersy  and  jurymen,  whether  common  or 
special,  each,  per  diem  .  .  .  .  0  5  0 
To  the  bailiff,  for  summoning  each  juryman, 
whose  residence  is  not  more  than  five  miles 
distant  from  the  office  of  the  under  sherifif  0  2  6 
And  for  each,  whose  residence  does  not  exceed 

five  miles  of  such  distance        ,        .         .         0    5    0 

By  the  Court. 
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TO  THE 


PRINCIPAL    MATTERS. 


ACTION. 

aSicc  Case,  Action  on  the. — Copy- 
hold.— Frauds,  Statute  of. — 
Paving. — Practice,  K—  Slan- 
der. 

ADMINISTRATOR. 

Declaration  in  assumpsit,  by  adminis- 
tratrix, upon  a  promissory  note^ven 
to  intestate,  averring,  that  adminis- 
tration of  all  and  singular  the  goods, 
&c.,  of  intestate,'  was  duly  granted 
to  her  by  the  bishop  of  C  Plea,  that 
plaintiff  was  not,  nor  ever  had  been 
administratrix  of  all  and  singular 
the  goods,  &c.,  of  intestate,  modo 
et  formft.  Issue  thereon.  Proof  of 
the  letters  of  administration  as  de- 
scribed in  the  declaration ;  and 
proof  that  intestate,  at  the  time  of 
his  death,  had  bona  notabilia  in 
another  diocese  in  a  different  pro- 
vince ;  no  evidence  of  the  place  of 
defendant's  residence  at  the  time  of 
intestate's  death  : — Held,  first, that 
the  letters  of  administration  were 
not  void,  but  passed  to  plaintiff  all 
the  goods  of  intestate  within  the 
diocese  of  C. ;  second,  that  the 
only  issue  joined  was,  whether  ad- 
ministration was  duly  granted  by 
the  bishop  of  C ;  and  that  the  ques- 
tion, whether  defendant  at  the  time 
of  intestate's  death  resided  within 

VOL,    VIII. 


the  diocese  of  C,  was  not  parcel  of 
that  issue:  and  third,  that  if  de- 
fendant relied  on  the  fact  of  his  re- 
sidence within  a  different  diocese, 
he  was  bound  to  plead  it  specially. 
Stokes   V.   Bate,     T,    7  O.  4. 

page  247 

AFFIDAVIT. 
See  Practice,  6,  9. 

AGENT. 
See  Deed. 

A  contract  by  ^4.  to  let,  and  by  B,  t» 
take,  the  milking  of  30  cows  at 
71.  10s.  per  cow,  per  annum ,  from 
1 4th  February y  the  rent  to  be  paid 
quarterly,  in  advance ;  and  by  C.  to 
pay  the  rent ;  is  an  entire,  and  not 
a  divisible  contract.  In  such  a 
contiact  C  is  a  mere  surety,  and 
in  an  action  against  him  for  the 
rent,  i4.  must  prove  a  literal  per- 
formance of  the  contract  on  his 
part.  Any  variation  made  in  such 
a  contract  by  A.  and  B.,  without 
the  consent  of  C,  discharges  the 
latter,  though  his  risk. is  not  there- 
by increased.  Per  Bayley  and 
Holroydy  Js. ;  Littledale,  J.,  dig- 
sentiente.  Whkher  v.  Hall,  E.  1 
G.  4.  23 
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ANNUITY. 


ARBITRATION. 


ALIEN. 
See  Heir. 

A*  a  native  of  America,  and  B,  a  na- 
tive of  England,  had  dealings  by 
mutual  consi^rocnts  previous  to 
1812..  In  June,  1812,  war  was 
declared  between  the  two  countries, 
and  on  24th  December,  1814,  pre- 
liminaries of  peace  were  signed  at 
Ghent  A  cargo  of  goods  con- 
signed on  account,  by  A,  to  B , 
arrived  in  England  in  November, 
1814,  and  were  sent  by  B,,  to 
France,  and  there  sold,  and  he  re- 
ceived bills  for  the  amount,  which 
he  got  discounted.  Another  cargo, 
80  consigned,  arrived  in  Englandin 
January,  1815,  and  was  sold  by 
B,  before  the  15th  February,  In 
March,  IS15,B.  became  bankrupt, 
and  was  appointed  by  his  assignees 
their  agent  to  wind  up  his  affairs ; 
in  the  course  of  which  employment 
he  received  the  proceeds  of  the 
second  cargo,  and  transmitted  ac- 
counts to  A,,  in  which  he  admitted 
*  "!4.  to  be  his  creditor  for  a  balance 

"hi  respect  of  the  proceeds  of  both 
V  &i4jfAps.  In  an  action  by  i4.  against 
ignees  of  B.  to  recover  such 
alances : — Held,  that  A.  was  en- 

" titled  to  prove  under  B.'s  commis- 
sion for  the  balances  due  to  him 
upon  the  second  cargo  only.  Og- 
den  V.  Peel,  E.  7  G.  4.       page  1 . 

ALIMONY. 

See  Baron  and  Feme,  2. 

AMERICA, 
See  Alien. — Heir. 

ANNUITY. 

A  joint  obligor  of  a  bond  for  the  pay- 
ment of  an  annuity,  who  has  been 
discharged  under  the  Insolvent 
Act,  cannot  be  arrested  on  the 
bond  for  arrears  of  the  annuity  ac- 


81 


crued  since  his  discharge.     Collint 
V.  Lightfoot,  T.  7  G.  4.  page  339 

ARBITRATION. 

1.  Where  a  cause  was  referred  to  ar- 
bitration by  an  order  at  Nisi  Prius, 
and  the  arbitrator  after  a  notice  of 
revocation  in  writing,  made  an 
award  directing  a  verdict  to  be  en- 
tered for  the  defendant,  the  Court 
set  the  award  aside,  even  assuming 
it  to  be  a  nullity.  I>oe  d.  Turn- 
bull  V.  Brcnvn,  E.  7  G.  4.         100 

2.  A  judge's  order  enlarging  the  time 
for  an  arbitrator  to  make  his 
award,  should  shew  on  the  face  of 
it  that  the  time  was  enlarged  widi 
the  defendant's  consent,  before  the 
latter  can  be  attached  for  not  per- 
forming the  award;  but  it  seems 
that  the  defendant's  consent  may 
be  collected  from  other  circum- 
stances so  as  to  cure  the  objectioQ. 
Halden  v.  Glasscock^  E,7  G.4. 151 

3.  A  cause,  and  all  matters  in  differ- 
ence, between  a  plaintifl*  and  two 
defendants,  were  referred  by  order 
of  Nisi  Prius  to  an  arbitrator,  vith 
power  to  enlarge  the  time  for 
making  his  award  by  indorsement 
on  the  order  of  reference ;  the  costs 
to  abide  the  event.  The  arbitrator 
did  enlarge  the  time  for  making  his 
av.ard,  by  indorsement  on  the  order 
of  reference,  and  awarded  '*  dial 
there  is  nothing  due  to  the  plaio- 
tifif.'*  One  of  the  defendants 
attended  before  the  arbitrator. 
The  Master  taxed  the  costs  of  the 
cause  and  the  reference  in  one  sum, 
to  that  one  defendant,  who  made 
the  order  of  reference,  with  the  ar- 
bitrator's indorsement  thereon,  a 
rule  of  Court,  and  demanded  die 
costs  from  the  plaintiff,  who  refused 
to  pay  them;— Held,  first,  that 
the  award  determined  the  right  of 
action  between  the  parties,  and  was 
sufficiently  final.  Second,  that  the 
rule  of  Court  was  a  sofficieDt  foun- 
dation for  an  attachment  for  not 


ASSUMPSIT. 


AUTHORITY. 
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performing  the  award,  without  an 
affidavit  that  the  time  was  duly  en- 
larged. And,  third,  that  an  at- 
tachment would  not  lie  for  the 
non-payment  of  the  costs  to  the  one 
defendant  only.  Semble,  that  the 
Master  had  not  power  to  tax  the 
costs  separately  to  the  several  de- 
fendants. Dickins  v.  Smith,  T. 
7  G.  4.  page  285 

4.  Improper  conduct  of  an  arbitrator 
in  making  his  award,  without  al- 
lowing the  defendant  further  rea- 
sonable time  to  bring  forward  and 
examine  his  witnesses,  cannot  be 
pleaded  in  bar  to  an  action  on  the 
bond,  conditioned  for  the  perform- 
ance of  the  award  ;  though  one  of 
the  terms  of  the  submission  is,  that 
the  arbitrator  shall  examine  the 
witnesses  to  be  produced  by  the 
parties,  and  though  the  whole  of 
the  time  limited  for  the  making  of 
the  award  is  occupied  in  the  exami- 
nation of  the  plaintiff's  witnesses. 
Grazebrook  v.  Davis,  T,   7  G.  4. 

295 

5.  Where  an  award  was  published  in 
the  interval  between  the  essoign- 
day  and  the  first  day  of  full  Trinity 
term  : — Held,  that  a  motion  might 
be  made  for  setting  it  aside  in  the 
following  Michaelmas  term ;  the  es- 
soign  being  considered  the  first  day 
of  the  term  within  the  meaning  of 
9  &  10  TT.  3,  c.  15.  In  re  Burt, 
T.  7  G.  4.  421 

ARBITRATOR. 
See  Arbitration. 

ARREST. 
See  Anxuity. 

ASSIGNOR  AND  ASSIGNEE. 
See  Lease,  3,4. 

ASSUMPSIT. 

See  Agreement. — Carrier^  2. — 
Evidence,  3. — Lease,  4. 

Assumpsit  by  the  payee,  an  infant 
nine  years  old^  of  a  promiMory  note 


'*  for  value  received"  against  the 
executor  of  the  maker.  No  consi- 
deration was  proved.  The  Judge 
directed  the  jury  that  the  words 
"  for  value  received,"  implied  an 
existing  legal  consideration ,  and 
that  affection  for  the  payee,  or 
friendship  for  his  father,  or  a  desire 
to  avoid  the  legacy  duty,  would  be 
sufficient: — Held,  that  neither  of 
these  was  a  sufficient  consideration ; 
and,  that  as  the  jury  had  been  mis- 
directed in  that  respect,  a  new  trial 
must  be  had,  though,  without  that 
direction,  the  jury  might  have  pre- 
sumed an  existing  legal  considera- 
tion. HoUiday  v.  Atkinson,  E.  7 
G.  4.  page  163 

ATTACHMENT. 

See  Costs. — Practice,  3,  4,  5,  6, 

7,  8,  12. 

ATTORNEY. 

See  Authority. — Justices,  4. — 
Sheriff's  Officer. 

If  an  attorney's  bill  is  reduced  on  tax- 
ation by  a  sixth  part  of  the  am<^Dt 
of  the  bill  delivered,  he  mi 
the  costs  of  the  taxation^ 
client ;  the  Court  having  no  dii 
tion  in  the  matter.  Dickens  ▼• 
Woolcott.     T,  7  G.  4.  589 

AUTHORITY. 

1 .  An  authority  to  an  agent  to  exe- 
cute an  indenture  under  sealy  must 
also  be  under  seal. 

2.  The  execution  of  an  indenture  by 
an  attorney,  must  be  in  the  name 
of  the  principal,  in  order  to  be  bind- 

'  ing  upon  the  latter. 

3.  A  deed  inter  partes  can  only  be 
available  between  the  parties  there- 
to; therefore,  where  in  covenant 
upon  an  indenture  of  lease,  it  ap- 
peared, that  the  landlord  by  writing 
not  under  seal,  authorised  his  at- 
torney to  execute  the  lease  for  and 
on  his  (landlord's)  behalf,  and  the 
attorney   signed  and   sealed  the 

3  D  2 
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BANKER. 


BANKRUPT. 


lease  in  his  own  name: — Held, 
that  the  landlord  could  not  main- 
tain covenant  against  the  tenant 
upon  the  indenture,  although  the 
covenants  were  expressly  stated  to 
have  been  made  by  the  tenant,  to 
and  with  the  landlord.  Berkeley 
V.  Hardy,  E,  7  G.  4.        page  102 

AWARD. 
See  Arbitration. 


BAIL. 

See  Evidence,  2. — Practice,  3,4, 
5,  6,  7,  8. 

Bail  committed  to  Newgate  for  pre- 
varication as  to  the  state  of  his 
circumstances  and  property,  on 
coming  up  to  justify.  Wilson  v. 
Bodkiny  E.  7  G.  4.  41 

BANKER. 

t)i  See  Paving. 

?.  ^Where  a  servant  received  on  behalf 
^^fJbis  master,  in  payment  of  goods 
-floHf,   country    bank  notes  at  one 
o*ck>ck  on  a  Friday  afternoon,  and 
paid  them  to  his  master  afler  bank- 
ing hours  on   Saturday  evening, 
and  between  three  and  four  in  the 
afternoon   of  Saturday  the  bank 
stopped  payment : — Held,  that  the 
master  was  not  guilty  of  laches  in 
not  presenting;  the  notes  before  the 
bank  stopped   on    the   Saturday, 
James  v.  Holditch,  E.  7   G.   4. 

40 
52.  A  customer  drew  upon  his  banker 
a  check  for  3/.,  ana  paid  it  away. 
The  amount  of  the  check  was  al- 
tered by  the  holder  to  200/.,  in 
suck  a  manner  that  no  one  in  the 
ordinary  course  of  business  could 
have  observed  it,  and  presented, 
and  the  200/.  paid  by  the  banker : 
— Held,  that  the  banker  was  liable 
to  the  customer  for  197/.,  the  dif- 
ference between  the  amount  of  the 


genuine  and  the    altered    check. 
Hall  V.  Fuller y  T.  7  G.4.  page  464 

BANKRUPT. 

jSee  Aliex,  1. — Baron  and  Feme, 
1.— Bond.— Execution.—Lease. 
Paving,  2. — Promissory  Nort. 

In  December,  1811,  ^.,  who  was  then 
in  parts  beyond  seas,  being  indebt- 
ed to  B.,  a  bankrupt,  in  1000/., 
the  assignees  of  the  latter  isned 
against  the  former  writs  of  special 
capias,  alias,  and  pluries,  in  ilfi- 
cAo^/mas  term,  1812,  and  Hilary 
term,  1813,  which  were  delivered 
to  the  sheriff,  and  by  him  indorsed 
non  est  inventus,  but  retained  m 
his  office.  In  1814,  A.  b«ng  de- 
tained by  contrary  winds  in  the 
Downs,  went  on  shore  at  Dfo/, 
and  remained  there  for  several  days, 
waiting  to  resume  his  voyage,  bat 
the  fact  of  his  having  landed  was 
then  unknown  to  his  assignees.  In 
1819,  he  returned  to  ESigland  to 
reside  permanently ;  and  in  1821, 
the  assignees  struck  a  docket 
against  him  for  the  debt  abore 
mentioned,  and  on  21st  March  in 
that  year,  he  was  adjudged  a  bank- 
rupt. Upon  being  allowed  to  bring 
an  action  to  try  the  validity  of  the 
commission,  the  attorney  for  the 
petitioning  creditors,  on  the  2 1st 
May,  1821,  two  days  after  the  ac- 
tion was  commenced,  took  away  the 
several  writs  from  the  sheriff's  of- 
fice, and  on  the  11th  July,  1821, 
the  last  day  of  Trinity  term,  a  roU 
of  the  proceedings  with  the  con- 
tinuances on  the  writ  of  pluries, 
brought  down  to  the  term  next  pre- 
ceding the  date  of  the  commission, 
was  docketed  and  carried  in,  and 
on  the  same  day  the  three  writs 
were  filed  of  record : — Held,  upon 
these  facts,  that  the  assignees  of  B. 
had  not  at  the  time  of  suing  out  the 
commission  against  il.,  or  on  the 
2lst  March,  1821,  when  he  was 
declared  a  bankrupt,  a  valid  debt, 


BOND. 

as  petitioning  creditors,  to  support 
the  commission.  Gregory  v.  Hur- 
rUl,  T.  7  G.  4.  page  270 

BARON  AND  FEME. 
See  EviDEKCEy  2. 

1.  A  feme  sole  trader  who  kept  a 
horse  and  chaise  to  visit  her  cus- 
tomers, before  marriage,  by  deed 
conveyed  to  trustees  **  all  her 
household  furniture,  goods,  and 
chattels,'*  (specified  in  a  schedule 
in  which  the  horse  and  chaise  were 
not  included),  and  '*  all  her  stock 
in  trade,  materials,  and  other  arti- 
cles, belonging  to  her,  in  and  about 
her  said  business,**  After  marriage 
she  used  the  horse  and  chaise  as 
before: — Held,  that  the  horse  and 
chaise  passed  to  the  trustees  by  the 
deed,  and  were  not  liable  to  be 
taken  in  execution  for  the  debts  of 
her  husband.  Dean  v.  Brovun, 
E.  7  G.4.  35 

2.  A  husband  is  liable  for  necessaries 
.    supplied  to  his  wife  pending  a  suit 

between  them  in  the  ecclesiastical 
court,  until  alimony  is  assigned: 
nor  does  a  decree,  directing  the 
alimony  to  be  paid  from  a  date 
preceding  the  time  when  the  ne- 
cessaries were  supplied,  remove  his 
liability.  Keegan  v.  Smithy  E,  7 
G.  4.  •  118 

BIRMINGHAM. 
See  Canal. 

BONA  NOTABILIA. 

See  Administration. 

BOND. 

See  Annuity.— ^Replevin. 

Where  A.  ^ve  certain  creditors  a 
bond  in  the  common  form  condi- 
tioned for  the  payment  of  a  sum 
certain ;  and  at  the  same  time  exe- 
cuted a  deed  of  the  same  date, 
reciting  the  bond,  and  declaring 
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that  it  should  be  lawful  for  the  ob- 
ligees to  commence  an  action  there- 
on, and  proceed  to  judgment  when- 
ever they  should  think  fit;  and 
that  upon  judgment  being  obtained 
they  should  be  at  liberty,  at  their 
will  and  pleasure  at  any  time,  to 
sue  out  execution  thereon;  and 
that  it  was  farther  agreed,  that  any 
judgment  obtained  on  the  bond, 
should  stand  as  a  security  for  pay- 
ment to  the  obligees  on  demand,  of 
all  such  sums  of  money  as  then 
were  or  plight  thereafter  to  them 
become  due  from  the  obligor: — 
Held,  I.  That  this  was  a  contriv- 
ance to  defeat  the  provisions  of  the 
Warrant  of  Attorney  Act,  3  O.  4, 
c.  39,  and  therefore  void  as  against 
the  other  creditors  of  the  obligor, 
who  had  become  bankrupt ; — And, 
2.  That  the  obligee  having  entered 
up  judgment  in  pursuance  of  the 
deed,  and  taken  out  execution  with- 
out assigning  breaches,  and  execut- 
ing a  writ  of  inquiry,  the  case  was 
within  the  provisions  of  the  8  aod 
9  Wm.  3,  c.  II ,  s.  8 ;  and  the  exe- 
cution was  set  aside.  Hurst  'i. 
Jennings,  T.  7  O.  4.        pafbi%24 

BOROUGH.     '^^'^ 
See  Corporation. — Costs,  4. 

BROKER. 
See  Statute  of  Frauds,  1. 

BYE  LAW. 

1 .  Where  a  person  has  been  admitted 
a  member  of  a  corporate  company, 
and  has  acted  as  such,  it  is  not 
competent  to  him  in  an  action  for 
infringmg  the  bye  laws,  to  dispute 
the  acceptance  of  the  charter  by  a 
majority  of  those  whom  it  intended 
to  incorporate.  Tobacco-pipe  Ma^ 
kers*  Company  v.  Woodroffe,  T,  7 
G.  4.  530 

2.  The  charter  of  the  Tobacco-pipe 
Makers'  Company  of  London,  pro- 
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fesses  to  operate  upon  all  the  to- ! 
bacco-pipe  makers  throughout  the 
kingdom : — Held,  Brst,  that  assum- 
ing the  charter  could  not  by  law 
have  so  extensive  an  operation,  it 
Was  competent  to  bfnd  such  tobac- 
co-pipe makers  as  were  admitted 
members  of  the  Company,  and  had 
acted  under  the  charter ;  and  se- 
.  cond,  that  the  charter,  in  fixing  the 
place  of  meeting  for  the  Company 
within  the  city  of  London,  or  with- 
in three  miles  thereof,  established 
such  local  limits  as  arc  requisite  in 
such  a  charter.  Tobacco-pipe  Ma- 
hers*  Company  v.  Woodroffe,  T.  7 
G.  4.  page  530 

3.  Bye  laws  for  compelling,  by  means 
of  pecuniary  penalties,  the  attend- 
ance of  meiQbers  of  a  corporation, 
at  corporate  meetings,  and  the  ac- 
ceptance of  corporate  offices,  are 
reasonable,  and  may  be  enforced 
by  action  at  law.     Id.  ibid. 

4,  But  a  bye  law,  imposing  a  tax  on 
'.the  members  of  a  corporation  by 

**)e  name  of   quarterage   money, 
,  mot  be  supported,  unless  it  is 
i^wn  that  the  necessities  of  the 
i^any  require  such   contribu- 
mSy  and  that  the  latter  are  com- 
mensiirate  with  the  former.     Id, 

ibid, 

CANAL. 

1.  By  8  Geo,  3,  c.  38,  a  canal  navi- 
gation company  was  established, 
without  power  to  the  proprietors  to 
appropriate  to  themselves  water 
raised  from  mines  along  the  line  of 
the  canal.  By  23  Geo.  3,  c.  92, 
another  canal  was  made,  giving  to 
the  company  power  to  take  gratui- 
tously the  water  raised  from  mines 
within  a  certain  distance  of  that 
canal,  **  provided  the  produce  of 
such  mines  was  carried  along  some 
part  of  the  canal."  By  24  Geo,  3, 
c.  4,  both  canals  were  incorporated, 
but  the  provisions  as  to  each,  con- 
tained in  8  Geo,  3,  and  23  Geo,  3, 


respectively,  were  to  be  kept  dis- 
tinct and  separate.  The  proprie- 
tor of  a  mine  on  the  fine  of  the  first 
canal,  raised  coal,  one -third  of 
which  was  afterwards  carried  along 
part  of  the  second  canal : — Held, 
that  the  company's  privilege  of  tak- 
ing mineral  water  did  not  attach  to 
bis  mine  on  the  first  canal,  by  rea- 
son of  such  partial  conveyance  of 
the  produce  along  the  second. 
Finch  V.  The  Birmingham  CJanal 
Company y  T.  7  G.  4.  page  681 
2.  By  58  Geo.  3,  c.  19,  reciting  all 
the  previous  acts,  the  same  system 
of  management  is  extended  to  all 
the  cansds  and  cuts  made  under 
those  acts : — Held,  that  this  provi- 
sion did  not  affect  the  operation  of 
8  Geo.  3,  c.  38,  and  give  the  com- 
pany authority  to  take  water  raised 
from  mines  along  the  line  of  canal 
made  under  that  act.  Finch  ?. 
The  Birmingham  Canal  Company, 
T.  7  G.  4.  Id, 

CARRIER. 

1 .  A  common  carrier,  who  has  given 
public  notice  that  he  will  not  be  ac- 
countable for  the  loss  of  any  parcel 
above  the  value  of  51.  ^  unless  en- 
tered and  paid  for  accordingly,  is 
not  liable  for  the  loss  of  a  parcel 
worth  more  than  5/.,  delivered  to 
him  by  a  person  informed  of  his 
notice,  and  accepted  by  him  with- 
out any  demand  for  Uie  carriage, 
although  at  the  time  of  such  accept- 
ance he  knew  that  the  value  of  the 
parcel  exceeded  51.  Marsh  v. 
Home,  E.  7  G.  4.  22^ 

2.  A  special  contract  made  by  one  of 
several  joint  coach  proprietors  for 
the  carriage  of  parcels,  is  binding 
upon  them  all,  though  some  of 
them  became  proprietors  after  the 
contract  was  made.  Hclsby  v. 
Meats,  T.  7  G.  4.  289 

3.  In  case  against  carriers  for  the  loss 
of  goods  delivered  to  them  in  Ire- 
land, to  be  conveyed  to  England^ 


CHARTER. 


COGNOVIT. 
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the  question  was,  whether  the  im- 
portatioa  of  the  goods  was  illegal, 
unless  they  had  been  entered  at  the 
custom-house : — Held,  that  as  ille- 
gality can  never  be  presumed,  it  lay 
upon  the  carriers,  who  raised  the 
question,  to  prove  that  the  goods 
had  910^  been  entered.  Sissons  v. 
Dixouy  T.  7  G.  4.  page  626 

CASE,  ACTION  ON  THE.- 
See  Carrier. — Lease,  4. 

1 .  In  an  action  on  the  case  for  negli- 
gence, where  the  declaration  alleges 
a  breach  of  duty,  and  a  special  con- 
sequential damage,  the  cause  of 
action  is  the  breach  of  duty  and 
not  the  consequential  damage,  and 
the  Statute  of  Limitations  runs  from 
the  time  when  the  breach  of  duty 
is  committed,  and  not  from  the 
time  when  the  consequential  da- 
mage accrues.  Howell  v.  Young, 
E,  7  G.  4.  14 

2.  The  owner  of  a  carriage,  hired  a 
pair  of  job  horses  for  the  day,  and 
the  jobman  sent  one  of  his  own 
servants  to  drive  the  carriage  and 
horses,  and  an  injury  having  hap- 
pened to  a  third  person  through  the 
negligence  of  the  driver : —Held, 
per  Abbott,  C.  J.,  and  Littlcdale, 
J.,  tliat  the  owner  of  the  carriage 
was  not  liable  for  the  injury :  Ali- 
ter,  per  Bay  ley  and  Holroyd,  Jus- 
tices. Laugher  v.  Pointer,  T.  7 
G.  4.  556 

CERTIORARI. 
See  Paving. 

CHANCERY. 
See  New  Trial,  2. 

CHARTER. 

See  Bye  Law. — Costs,  4. 

1.  Where  the  commons  by  petition 
prayed  the  king,  that  a  charter 


made,  and  the  liberties  thereby 
granted,  to  a  corporation,  might  be 
confirmed  in  parliament;  and  the 
king  answered,  that  it  was  assented 
and  agreed  in  parliament,  that  the 
liberties  in  the  petition  mentioned 
should  be  confirmed  under  the 
king's  great  seal — and  the  charter 
was  confirmed  by  the  king  accord* 
ingly  : — Held,  that  this  proceeding 
in  parliament  was  not  an  act  of 
parliament,  so  as  to  prevent  the 
king  from  granting  to  me  corpora- 
tion a  new  charter,  varying  the 
mode  of  election  of  their  officers 
provided  by  the  former  charter. 
Rex  V.  Haythome,    E.  7  G,  4. 

page  228 
2.  Where  a  charter  released  to  a  cor- 
poration the  power  of  removing 
their  members,  which  a  former 
charter  had  reserved  to  the  crown, 
and  released  also  all  causes  of 
complaint  against  the  corporation 
for  non-compliance  with  the  terms 
of  the  former  charter : — Held,  that 
the  second  charter  could  not  be 
taken  tp  have  been  founded 
the  first,  and  that  the  first  cl 
being  void,  would  not 
avoid  the  second.     Id,    \  *'   , 

luaadm 
CHURCH. 

See  Fine. 

CHURCHWARDENS. 
See  Lease,  2. — Overseers. 

CLERGY. 

See   Church.  —  Ecclesiastical 
^  Jurisdiction.  —  Felony.  — 
Transportation. 

COGNOVIT. 

A  cognovit  is  not  within  the  rule  15 
Car.  2,  requiring  an  attorney  to 
be  present  on  the  part  of  a  defend- 
ant in  custodv,  executing  a  warrant 
to  acknowledge  a  judgment;  and 
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therefore  where  a  defendant  in  cus- 
tody signed  a  cognovit  without  the 
presence  of  his  attorney,  the  Court 
refused  to  set  aside  the  judgment 
and  execution  thereon,  on  a  sug- 
gestion that  the  defendant  was  not 
aware  at  the  time  of  the  nature  of 
the  instrument  which  he  signed. 
BayUy  v.    Taylor,    E.  1   G.  4. 

page  56 

COMMISSIONERS. 
See  Paving. 

COMMITMENT. 

See  Bail. — Justices. 

A  warrant  of  commitment  under  the 

Smuggling  Act,  6  Geo.  4,  c.  108, 

B.  81,  of  a  person  [who  had  been 

refused  to  be  received  on  board  a 

ship  of  war,  as  unfit  for  the  naval 

service]  until  he  paid  the  penalty 

.^.  of  100/.,  need  not  shew  that  he 

lu^jb^d  been  examined  by  a  surgeon, 

•fli  Bl  ^^  gpround  of  the  refusal  to  be 

^  jrRceived  into  the  service :  nor  need 

SQCJo^e  commitment  shew,  in  terms, 

that  the  paity  had  been  **  called 

gpou'lyipay  the  penalty," before  he 

C 'committed.      Ex  parte  Ed- 
ar.E.lG.A.  115 

COMMON. 

See  Manor. 

CONTEMPT. 

See  Justices. 

CONTRACT. 

See  Agreement. — Carrier,  2. — 
Frauds,  Statute  of. 

CONVEYANCE. 

See  Lease. 

By  deed  of  lease  and  release,  M.  H, 
conveyed  to  J.  IF.,  and  to  his  heirs 
and  assigns,  divers  freehold  and 
copyhold  premisesi  habendum  unto 


the  said  J.  VT.,  his  heirs  and  as- 
signs, from  and  immediately  after 
the  decease  of  M.  /T.,  to,  for,  and 
upon  the  several  uses,  ends,  intents, 
and  purposes  thereinafter  mention- 
ed : — Held,  that  by  the  premi%e% 
an  immediate  estate  of  freehold  was 
given  to  /.  fF„  and  that  the  ha- 
bendum did  not  make  void  the  deed 
as  conveying  a  freehold  in  futaro. 
Goodtitle  dem,  Dodwell  v.  Gibhi, 
T.  1  G.  4.  page  m 

CONVICTION. 
See  Justices,  3, 4. — Paving. 

COPYHOLD. 

1.  A  copyholder,  joint  tenant,  was 
capitally  convicted  of  felony,  and 
pardoned  upon  condition  of  suffer- 
ing two  years'  imprisooment.  The 
lord  took  no  steps  towards  seizing 
the  land.  After  the  twd  years'  im- 
prisonment had  expired,  the  copy- 
holder brought  ejectment  against 
his  joint  tenant,  who  had  ousted 
him: — Held,  that 'the  lord  having 
taken  no  step  towards  seizing  the 
land,  it  did  not  vest  in  him ;  and 
that  the  copyholder,  being  restored 
to  his  civil  ri^ts  by  the  pardon, 
might  maintain  the  action.  Doe 
dem.  Evans  v.  Evans,  7\  7  0. 4. 

399 

2.  Copyholder  in  fee  surrendered  to 
the  uses  of  an  antecedent  deed  of 
settlement  The  deed  of  settle- 
ment reserved  a  power  of  revoking 
the  uses  therein  declared,  and  of 
limiting  new  ones.  The  power  was 
duly  executed,  and  previously  vest- 
ed estates  were  thereby  devested: 
— Held,  that  the  uses  limited  in  the 
execution  of  the  power  were  never- 
theless valid.  Boddington  v.  Aber- 
nethy,  T.  7  G.  4.  626 

CORONER. 

A  coroner  going  one  journey  on  the 
same  day,  to  hold  three  inqoisi- 
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tions  at  the  same  places  is  not  en- 
titled to  9d.  per  mile  out  of  the 
county  rates  for  his  travelling  ex- 
penses, as  upon  three  journies. 
Rex  V.  Justices  of  Warwickshire, 
E,  7  Q.  4.  page  147 

CORPORATION.  * 

See  Bye  Law.— Charter. — Costs, 

4. 

1.  In  an  action  for  tolls  due  to  a 
corporation,  the  defendant,  who 
had  acquired  the  character  of  a 
corporator  after  the  cause  of  action 
arose,  but  before  trial,  has  no  right 
to  inspect  the  corporation  books, 
and  must  still  be  considered  as  a 
foreigner  quoad  this  action.  Mayor, 
^c,  of  Bristol  V.  Visger,  T.  7  G. 
4.  434 

2.  A  corporator  accepting  a  new  office 
incompatible  with  the  old  one, 
thereby  absolutely  vacates  and  sur- 
renders the  latter,  and  if  he  is  oust- 
ed of  his  new  appointment  by  quo 
warranto,  he  is  not  remitted  to  his 
original  character,  nor  can  a  vote 
given  at  a  corporate  meeting  whilst 
he  filled  the  higher  office  de  facto, 
be  referred  to  his  original  office  of 
an  inferior  degree.  Rex  v.  P. 
Hughes,  T.  7  O  4.  708 

COSTS. 

See  Arbitration. — Attorney. — 
Misdemeanour.  —  New  Trial, 
3. — Perjury. — Practice,  1. — 
Sheriff's  Officer. 

1.  A  person  who  has  been  in  custody 
more  than  twelve  months,  under  an 
attachment  for  non-payment  of 
costs,  not  exceeding  201.,  is  not 
entitled  to  his  discharge  under  the 
48  Geo.  3,c.  123.  Rex  v.  Clifford, 
E.  7  G.4.  58 

2.  Where  an  action  was  brought  in 
this  Court  for  a  debt  of  9/.  17s., 
and  the  plaintiff's  demand  was  re- 
duced, by  partial  payments  on  ac- 
count, and  the  jury  found  a  verdict 


for  the  plaintiff  for  IL\  3«. : — Held, 
that  the  defendant,  who  resided 
within  the  jurisdiction  of  the  Mid- 
dlesex  county-court,  was  entitled, 
under  the  23  Geo.  2,  c.  33,  s.  19, ' 
to  his  double  costs  of  suit  Chad- 
wick  V.    Bunning,    E,  7    G.    A, 

page  155 

3.  Where  the  Court  granted  a  rule 
for  a  new  trial,  on  the  application 
of  the  defendant  in  a  case  where 
the  plaintiff  succeeded,  and  the 
latter  applied  to  amend  bis  declara- 
tion, but  discontinued  the  action, 
not  chusing  to  pay  the  costs  of  the 
former  trial,  as  the  condition  of  the 
amendment: — Held,  that  the  de* 
fendant  was  not  entitled  to  the  costs 
of  that  trial,  notwithstanding  the 
plaintiff's  discontinuance.  Gray 
V.  Cox,  E.7  G.4.  220 

4.'  The  returning  officer  in  an  tmm- 
corporated  borough  sending  mem- 
bers to  parliament,  is  not  liable  to 
costs  within  the  operation  of  9  Annep 
c.  20,  in  the  event  of  judgittent 
against  him  on  a  quo  warraolS  in- 
formation. Rex  V.  M^Kayp'JT.  7 
G.  4.  ^^3 

COUNTY  COUHtJ«>V 
See  Costs,  2. — Variav^^i}. 

COUNTY  RATES. 
See  Coroner. 

COVENANT. 

See  Authority,  3. — Lease,  4. 

However  informally  a  breach  of  co- 
venant may  be  assigned  in  a  decla- 
ration, yet,  afler  judgment  by  de- 
fault, the  Court  will  pronounce 
such  iuigment  as  will  meet  the 
justice  of  the  case,  notwithstanding 
the  informality.  Brookes  v.  Heb- 
herd,  E.7  G.4.  69 

COVENT  GARDEN. 
See  Tolls, 
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DEVISE. 


ECCL.  JURISDICTION. 


DECLARATION. 
See  Practice,  3. 

DEED. 
See  Authority.-  -Lease. 

1.  The  grantor  of  a  deed  signed  it, 
sealed  it,  and  declared,  in  the  pre- 
sence of  the  attesting  witness,  that 
he  delivered  it  as  his  act  and  deed ; 
but  kept  it  in  his  own  possession  : 
—  Held,  that  the  deed  was  effectual 
from  the  moment  of  its  execution, 
though  there  was  no  delivery  of  it 
to  the  grantee,  or  to  any  person  for 
his  use.  Doe  dem,  Gamons  v. 
Ktiighty  T.  7  G.  4.  page  348 

2.  The  grantor  afterwards  delivered 
the  deed  to  a  third  person  for  the 
use  of  the  grantee,  intending  to  re- 
nounce all  control  over  it.  Such 
third  person  was  not  the  agent  of 
the  grantee,  nor  did  the  grantee 

J.  .42ver  receive  or  know  of  the  exist- 
9iUSBce  of  the  deed,  till  after  the  death 
aiiioC  the  grantor : — Held,  that  the 
•V  ifafid  was  effectual  from  the  moment 
Cdof  such  delivery,     fd,  ibid. 

flo  <iii»bn9)DEMURRER. 

amsosd  bn 

T  J3l  .^  ^^  Practice,  14. 

DEVISE. 
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See  Fine. 


1.  iSi.  7".  being  seised  in  fee  of  one 
moiety  of  certain  freehold  premises 
in  the  county  of  Surrey^  and  tenant 
for  life,  with  power  of  appointment 
by  deed  or  will,  of  the  other  moiety, 
devised  as  follows: — *'  I  hereby 
give  and  devise  all  my  freehold 
estates  in  the  city  of  London  and 
county  of  Surrey,  or  elsewhere,  to 
my  nephew,  /.  i?.,  for  his  life,  on 
condition  that  out  of  the  rents 
thereof,  he  do  from  time  to  time 
keep  such  estates  in  proper  and 
tenantable  repair.*' — Held,  that  this 
devise  was  not  an  execution  of  the 


power,  and  only  passed  to  the  de- 
visee that  moiety  of  which  the  de- 
visor had  an  estate  in  fee.  Denn 
d.  Noel  V.  Roake,    T.  1  G.  4. 

pageSH 

2.  Devise  of  lands  in  these  wcmis : — 
<^  On  the  attainment  of  the  age  of 
21  years  of  the  eldest  son  of  il.,  I 
give  my  real  estate  in  B.  to  the  said 
son  for  life,  remainder  to  his  first 
and  every  other  son  in  strict  settle- 
ment, and  so  on  to  every  son  of  the 
said  wl.,  remainder"  over.  A.\ 
eldest  son  attained  the  age  of  21, 
took  possession  of  the  estate,  suf- 
fered a  recovery  to  the  use  of  him- 
self in  fee,  and  died,  leaving  a  son 
who  died  under  the  age  of  2 1 ,  and 
unmarried,  and  three  daughters, 
who  are  still  living,  ^.'s  second 
son  attained  the  age  of  21  and 
died,  leaving  a  son  who  is  still  liv- 
ing:— Held,  that  the  son  of  A,\ 
second  son  was  entitled  to  an 
estate  tail  in  the  lands  in  question, 
by  virtue  of  the  will.  Le  Hunte  v. 
Hobson,  T.  7  G.  4.  582 

3.  Devise  of  lands  to  testator's  daugh- 
ter, /.  C,  for  life,  **  and  from  and 
after  her  death  unto  the  heirs  of  the 
body  of  the  said  J.  C,  share  and 
share  alike,  their  heirs  and  assigns 
for  ever."  When  testator  died,  his 
daughter  J  C,  had'  one  child  liv- 
ing, and  she  afterwards  had  eleven 
others : — Held,  first,  that  the  words 
heirs  of  the  body  in  the  devise 
meant  children :  and,  second,  that 
a  remainder  in  fee  vested  in  the 
child  of  J.  C,  hving  when  testator 
died,  subject  to  open  and  let  in  all 
her  other  children,  successively,  as 
they  came  into  esse.  Right  ▼. 
Creber,T.7G.4.  718 

ECCLESIASTICAL  JURISDIC- 
TION. 

iSfee  Administration. — Baron  axd 

Feme,  2. 

A  suit  in  the  Spiritual  Court  against  a 
clergyman  for  incootinence,  where 


EMBEZZLEMENT. 


EVIDENCE. 
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the  object  is  to  procure  his  suspen- 
sion or  deprivation,  is  not  within 
the  statute  27  Geo.  3,  c.  44,  s.  2, 
and  need  not  be  instituted  within 
eight  months  after  the  offence  com- 
mitted. Free  v.  Burgoyne,  E*  7 
G.  4  page  179 

EJECTMENT. 

See  Conveyance. —  Fine.  —  Scot- 
land. 

1 .  A  declaration  in  ejectment  was  left 
at  the  house  of  the  tenant  in  pos- 
session, on  Saturday,  and  received 
by  him  on  the  next  day,  Sunday, 
before  the  essoign  day : — Held,  that 
this  was  service  of  process  on  a 
Sunday,  within  the  29  Car.  2,  c. 
7,  s.  6,  and  void.  Doe  d.  Warren 
V.  Roe,  T,  7  O.  4.  342 

2.  Acknowledgment  by  the  tenant  in 
possession,  that  he  had  received  a 
declaration  in  ejectment  on  a  Sun- 
day, before  the  essoign-day  of  the 
term,  the  declaration  having  been, 
in  fact,  served  on  the  premises  on 
the  preceding  Saturday,  is  not  suffi- 
cient to  entitle  the  lessor  pf  the 
plaintifif  to  judgment  against  the 
casual  ejector.  Doe  v.  Roe,  T.  7 
O.  4.  592 

EMBEZZLEMENT. 

See  Felony. 

An  indictment  for  embezzlement, 
under  39  G.  3,  c.  85,  must  describe 
specifically  some  of  the  property 
embezzled^  Where  a  prisoner 
pleaded  guilty  to  an  indictment 
charging,  ^'  that  he  received  and 
took,  on  account  of  his  master, 
divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  10/., 
and  embezzled  the  same,"  and  was 
adjudged  to  be  transported: — 
Held,  that  the  indictment  was  bad ; 
and  the  Court  reversed  the  judg- 
ment,  and  refused  to  remand  the 


prisoner.     Bex  v.  Flower,  T.  7  G. 
4.  page  512 

ERROR. 

See  Transportation,  2. 

The  statute  27  Eliz.  c.  8,  which 
allows  a  writ  of  error  into  the  Ex- 
chequer Chamber  upon  judgments 
in  this  Court,  does  not  extend  to 
suits  in  prohibition.  Free  v.  Bur- 
goyne,  esq.,  T.  7  G,  4.  587 

EVIDENCE. 

See  Frauds,  Statute  op. — Gua- 
ranty. —  Justices.  —Settle- 
ment BY  Birth. — Shbripp. — 
Variance,  2. 

1 .  An  executor,  who  is  alao  a  debtor 
to  the  testator  at  the  time  of  bis 
death,  is  a  competent  witness  in 
ejectment  for  the  realty,  to  support 
the  will,  file  issue  being  as  to  the 
sanity  of  the  testator  at  the  timfthit 
will  was  executed.  Doe^  TGbMt* 
Tees,  K  7  0.4.  .£lo63 

2.  The  wife  of  bail  is  inrinippnfiit  t» 
give  evidence  for  the  diiBWsnt,»  on 
whose  behalf  her  husbaiyl  hpripni 
bound.  Cornish  v.  Pugh^  Jlm'T 
G.  4.  65 

3.  In  assumpsit  for  goods  sold,  a  per- 
son who  on  the  voir  dire  admits  his 
joint  liability  with  the  defendant,  is 
a  competent  witness  for  the  plain- 
tiff,    Blackett  v.  Weir,  E.  7.  G.  4 

142 

4.  On  a  question  of  settlement,  a 
mortgagee,  arated  inhabitant  of  the 
appellant  parish,  subpanaed  by  the 
respondent  parish,  is  not  compell- 
able under  a  subpoena  duces  tecimi, 
to  produce  the  title  deeds  of  his 
mortgagor:  nT>r  can  his  attorney 
be  allowed  to  produce  an  abstract 
of  the  deeds,  or  to  give  parol  evi- 
dence of  their  contents.  Rex  v. 
Upper  Boddington,    T.  1    G.  4 
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EXCISE. 


FEME  SOLE. 


EXCEPTION. 

See  Practice,  7,  8. 

EXCHEQUER. 
See  Excise. 


EXCHEQUER  BILLS. 
See  Paving. 

EXCISE. 


EXECUTION. 

SeeBAKOV  and  Feme. — Replevik, 
2. — Sheriff. 

An  execution  issued  upon  a  judgment 
obtained  by  default,  confessioo,  or 
nil  dicit,  and  levied  upon  the  goods 
of  a  bankrupt  before  his  bankrupt- 
cy, is  not  void  by  6  Geo.  4,  c.  16, 
8.  108;  and  this  Court  will  not  set 
it  aside  on   motion.       Taylor 


Plaintiff  having  a  quantity  of  apples, 
by  contract  in  writing,  agreed  with 
defendant  to  sell  him  his  cider  at 
35s.  per  hogshead,  to  be  deUvered 
at  7*.  at  a  future  time,  and  to  lend 
what  casks  he  had  empty  for  the 
cider,  to  be  manufactured  on  plain- 
tiff's premises,  to  be  paid  for  be-, 
fore  .  it  was  taken  away.     Plaintiff 
pounded  his  apples,  and  delivered 
bii.ihe  juice  to  defendant's  servant, 
te  %4io  proceeded  to  manufacture  the 
^  •^bder.      Before    the    manufacture 
C<^  HfM  complete,  the  cider  and  the 
'^  9ltlBfi  -wome  of  which  belonged  to 
t^^^OOk  fAutalliff,  were  seized  by  the  ex- 
^^P^fcftiBters,  for  being  in  an  unen- 
M^iWMtfldte,  and  condemned  in  the 
"^EiBtequer  as  defendant's  property. 
S^In  *Devon»hirey  where  the  parties 
•^wlived,  cider  means  the  juice  as  ex- 
9<''  pressed  from  the  apples.     In  as- 
sumpsit for  the  price  of  the  cider 
and  the  casks : — Held,  that  the 
contract  was  for  the  sale  of  juice, 
not  manufactured  cider ;  that  the 
delivery  of  the  juice  to  defendants 
servant,  vested  the  property  in  de- 
fendant;   that  it  was  defendant's 
duty  to  have  entered  the  premises ; 
that  his  neglecting  to  do  so  render- 
ed plaintiff's  delivering  the  cider 
at  T.  impossible,  and  therefore  un- 
necessary; and  that  the  plaintiff, 
therefore,  was  entitled  to  recover 
the  price,  both  of  the  cider,  and  of 
the  casks.     Studdy  v.  Saunders, 
T.  7  G.  4.  page  403 


V. 


Taylor,  E.  7  G.  4. 


EXECUTOR. 


page  159 


<S^^  Evidence,  I. 

Upon  a  plea  of  plene  administravU,  a 
probate  stamp  is  presumptive  e?i- 
deuce  against  an  executor,  that  he 
has  assets  of  the  testator  in  hand  to 
the  amount  which  the  stamp  will 
cover,  until  the  contrary  is  shewn. 
Foster  y.  Blakelock,  E.1  G A.    48 

FEES. 
See  Coroner. — Sheriff's    Offi- 

CER. 

FELONY. 

See    Copyhold.  —  Transporta- 
tion. 

The  statute  3  Geo.  4,  c.  38,  s.  2, 
which  enacts,  "  that  if  any  servaut 
shall  steal  any  money,  &c.,  from 
his  master,  and  shall  be  con- 
victed thereof,  and  he  entitled  to 
benefit  of  clergy^  he,  instead  of  be- 
ing subjected  to  such  punishmeni 
as  may  now  by  law  be  inflicted 
upon  persons  so  convicted,  and  en- 
titled to  benefit  of  clergy^  may  be 
transported  for  fourteen  years;" 
does  not  extend  to  cases  of /)e//y 
larceny.     Rex  v.  ElliSj  E.  7  G.  4. 

173 

FEME  SOLE. 

See  Baron  and  Feme. 


FISHERY. 


FRAUDS,  STATUTE  OF.     771 


FINE. 

1.  Plaintiff,  in  ejectment  for  land, 
proved  acts  of  ownership,  and  a 
fine  levied  by  the  ancestor  of  his 
lessor.  Defendant  proved  that  the 
land  was  formerly  part  of  the 
church  >yard,  and  proved  acts  of 
ownership  by  the  vicar: -Held, 
first,  that  the  fine  was  not  a  con- 
clusive bar  to  the  vicar,  without 
clear  evidence  that  the  party  levy- 
ing, it  had  then  an  estate  of  freehold 
in  the  land  ;  and,  second,  that  an 
advei*se  possession  for  twenty  years 
is  no  bar  to  the  church,  except  as 
against  the  same  incumbent  who 
submits  to  it.  Runcorn  v.  Doe, 
T.  7  O.  4.  page  450 

2.  Where  a  testator,  being  seised  in 
fee  of  several  estates,  in  the  parish 
of  C,  partly  paternal,  and  the  re- 
mainder purchased  at  different 
times,  devised  the  whole  [consist- 
ing of  nineteen  messuages  and 
eighteen  acres  of  land]  to  his  wife 
in  fee,  and  afterwards  levied  a  fine 
**  of  twelve  messuages f  twelve  gar- 
dens, twenty  acres  of  land,  twenty 
acres  of  meadow,  twenty  acres  of 
pasture,  five  acres  of  wood,  and 
five  acres  of  land  covered  with 
water,"  and  died  suddenly  without 
re-executing  his  will: — Held,  in 
eiectment  by  the  heir  at  law  for 
the  paternal  estate  (on  the  ground 
that  the  fine  operated  as  a  revoca- 
tion of  the  will),  that  parol  evidence 
was  admissible  to  restrain  the  ope- 
ration of  the  fine  to  one  of  the 
purchased  estates  on  which  were 
twelve  messuages,  so  as  not  to  pass 
the  estate  in  question.  Denn  d, 
Bulkeley  v.  Wilford,  T.  7  G.  4. 

549 

3.  A  fine  of  land,  simpliciter,  will 
pass  houses  thereon ;  but  aliter, 
where  a  particular  intent  is  mani- 
fested.    Id.  ibid. 

FISHERY. 
A  several  fishery  in  a  navigable  river, 
where  the   tide  ebbs  and  flows, 


granted  by  the  crown  to  a  subject 
before  Mag^a  Charta,  is  a  mere 
incorporeal  hereditament,  and  a 
term  for  years  in  it  cannot  be 
created  but  by  deed.  Duke  of 
Somerset  v.  Fogwellj  T.  7  O.  4. 

page  lAl 

FORFEITURE. 
See  Lease. 

FRAUDS,  STATUTE  OF, 
See  Excise. 

1 .  A  broker  employed  to  effect  a  sale 
of  goods  for  bis  principal,,  made  a 
verbal  contract  with  a  vendee^  and 
after  entering  it  into  his  own  book 
without  signing  it,  delivered  a 
bought  and  sold  note  to  the  vendor 
and  vendee  respectively,  each  pa- 
per differing  in  its  terms : — Held, 
that  there  was  no  memorandum  in 
writing  of  the  contract  to  \AvA 
either  party  under  the  StatQJti^  of 
Frauds.     Grant  v.  Fletcherf,Jfl.  7 


0.4. 


mjr 
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2.  A  note  in  writing  of  aJbMtt|i  Ant 
the  purchase  and  MtkUfSt^ 
must  state  the  pric&aialifitigfpdBp 
or  it  will  not  satisfy  dllk4MP>te 
of  the  29  Car.  2,  c.  sT^^^O^ 
more  v.  Kingscote^  T.  7  0. 4.nlM3 

3.  A  contract  for  the  sale  of  a  gtom* 
ing  cover  of  potatoes,  to  be  dog 
by  the  vendor,  and  carried  by  the 
vendee,  when  at  maturity,  is  not  a 
contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in 
or  concerning  them,  ^within  the 
meaning  of  die  fourth  section  of 
the  Statute  of  Frauds.  Evans  v. 
Roberts,  T.  7  G.  4.  611 

4.  A  contract  of  sale  was  entered  into 
in  these  terms, — "  I  have  this  day 
sold  the  bark  stacked  at  R.  at  9/. 
55.  per  ton  of  twenty-one  hundred 
weight,  to  H.  S.,  which  he  agrees 
to  take,  and  pay  for  it  on  the  30th 
of  November,'*  Part  of  the  bark 
was,    in  a  few  days  afterwards, 


772  ,  HEIR. 

weighed  and  delivered  to  Uw  Ten- 
dee,  who  refused  to  lake  amy  the 
remainder: — Held,  that  the  pro- 
perty in  the  reiidue  did  not  veat  in 
the  vendee  until  the  weight  had 
been  ascertained,  and  conseqaently 
that  neither  an  action  for  goods 
sold  and  delivered,  nor  for  goods 
batoned  and  sold,  would  lie 
against  the  vendee  for  the  amount. 
Simmons  v.  Smji,  T.  7  G.  4. 

page  693 

GAME. 
See  Justices. 

GAS. 
See  Pooa  Rate,  1. 

GRANTOR  AND  GRANTEE. 
See  Deed,  I,  2.— Fisueey. 

GUARANTY. 
Joo.  See  Set-oit. 

ily  in  these  terms,  "  I  do 
agree  to  become  surety  for 
fioiu  your  traveller,  in  the 

J'  .50u/.,   for  alt  money  he 
ii?ive  on  your  account,"  is 
it  to  sustain  a  declaration 
lh<:  consideration  to  be, 
'  "tti&t  the:'  plaiiitilij  would  keep  and 
'^continue  the  traveller  in  their  ser- 
vice.    Ryde  v.  Curtis,  E.  7  G.  4. 
62 

HEIR. 
•Sre  Scotland. 
Tlie  children  of  an  American  loyalist, 
who  continued  his  allegiance  to  the 
crown  of  Great  Britain  af^er  the 
colonies  were  separated  from  the 
mother  country,  and  teltled  in 
America,  are  entitled  to  take  lands 
by  descent  in  England,  within  the 
operation  of  the  statute  4  0.  2, 
c.  21,  as  natural  bom  subjects  of 
the  crown  of  Great  Britain.  Doa 
V.  Xulcaster,  T.  7  C.  4.  593 


-A''Bnar. 


JURY. 

HIGHWAY. 

&e  Wat. 

1.  By  a  private  inclosure  act,  the  great 
tithes  payable  to  the  rector  of  a  pa- 
rish were  abolished,  and  the  com- 
missioners were  directed  "  to  as- 
certain the  net  value  of  the  tithes, 
and  to  affix  a  fair  cleat  annaal 
rent  per  acre,  in  lieu  of,  and  in 
cotnpeosation  for,  the  tithes,  to  the 
rector: — Held,  that  sucti  rent  wai 
rateable  to  the  repair  of  the  hi^- 
ways,  in  the  hands  of  the  rector. 
Rex  V.  Lacy,  T.  7  G.  4.  page  457 

2.  Where  the  lusticea  at  petty  sessiom 
made  an  order  allowing  the  accouDti 
of  a  surveyor  of  highways,  which 
accounts  had  not  previously  been 
verified  before  a  single  magtstiate, 
pursuant  to  the  General  Highwa; 
Act,  13  Geo.  3,  c.  78,  ■.48:- 
Held,  that  they  had  no  juiisdictioo: 
that  the  whole  proceeding  wascoram 
non  judice ;  and  that  the  order  must 
be  quashed.  Rex  v.  Justices  of 
Somersetshire.      T.  7  G.  4.      733 

INCLOSURE. 
See  Way, — Hiohwat. 

INDICTMENT. 
See  Gmbezzleheht. 

INFANT. 
See  Assumpsit. 

INSOLVENT. 
See  AsNuiTT. 

ISSUE. 
See  New  Trial,  2. 


See  Covenakt. — Embekslcment. 

-Misdembanodr.-NewTriai.. 

— Perjury. — Transport  atios. 

JURY. 
S$e  General  Rule.  757 


See  CoaoNER. — Felony.-  High- 
way, 2. — Tbansportation. 

1 .  Quctre.  Whether  a  justice  of  the 
peace  has  jurisdiction  to  commit  a 
person  far  contemptuousiy  refusing 
to  take  an  oaih,  and  give  evidence 
touching  a  charge  of  riot  alleged  to 
ha?e  been  committed  by  a  person 
then  under  examiuatioD.  Where 
the  plaintiff  was  (.-ommitted  by  a 
justice  "  for  refusing  to  gjve  evi- 
dence before  him,  tbuching  a  cer- 
tain riot  and  disturbance,"  wrtbout 
shewing  that  there  had  been  a  per- 
son charged  before  tbe  justices, 
and  that  the  plaintiff  was  apprised 
of  the  esistenee  of  such  charge, 
with  respect  to  which  he  was  re- 
quired to  be  examined  aa  a  wit- 
ness:— Held,  that  the  warrant  of 
commitment  was  no  justification  of 
the  magistrate  in  an  action  of  tres- 
pass. Cropper  V.  Horton,  E.  7  G. 
4,  poge  166 

2.  A  justice  of  the  peace  who  is  a 
rated  inhabitant  of  a  parish,  cannot 
vote  at  sessions,  citlicr  upon  the 
dtterniinaiion  of  an  appeal  against 
the  accounts  of  the  overseers  of  his 
parish,  or  upon  the  propriety  of 
granting  a  case  for  the  opinion  of 
the  King's  Bench.  Rex  v.  Qvt- 
leridge,  E.  7  G.  4.  217 

3.  Evidence  in  support  of  an  informa- 
tion before  a  magistrate  under  the 
Game  Laws,  cannot  be  received 
the  absence  of  the  defendant,  at 
least,  where  be  has  not  been  per- 
sonally summoned  to  appear  to  the 
informaUoD.  Rex  v.  Commins, 
T.  7  G.4.  344 

QiuEre,  whether,  in  such  case,  an  i 
torney  is  by  law  entitled  to  be  pi 
sent,  and  to  act  for  the  defendant, 
before  the  magistrate.         Id.  ibid. 

LACHES. 
See  Banker. 


LANDLORD  AND  TENANT, 
See  AuTHORiTT. — Lease,  2,  3. 
Where  a  tenant  from  year  to  year, 
at  a  rent  payable  half-yearly,  quit- 
ted at  the  end  of  a  current  year 
without  giving  notice;  and  Uie 
landlord  re-let  the  premises,  before 
the  end  of  the  next  half-year,  to 
another  tenant: — Held,  that  the 
landlord  had  evicted  the  fint  te- 
nant, and  could  not  maintain  nse 
and  occupation  against  him  for 
any  rent  subsequent  to  the  period 
w  hen  he  quitted.  Hall  v.  Bnrgeu, 
E.  7  G.  4.  foge  67 

LARCENY. 

See  Felon  r, 

LEASE. 
See  COBVEYANCE.-  Pleadiko,  2. 

1.  Proviso  in  a  lease,  for  re-entry, 
and  that  the  lease  should  be  void, 
if  the  ,  lessee  assigripd  without 
license.  The  Ussi^c  by  deed  asi 
signed  all  his  property,  resl^  j^pa 
personal,  to  truMecs,  fur  tihe^^a^ fit 
of  his  creditors;  and  wfls'^rff^r- 
wards  declareo  a  taijkruWjj — 
Held,  first,  that  (he  de^'d.w,p> 
signment  was  an  act  of  ^^olmMcj, 
and  void.  Second,  that  it  aiQ^fjot 
operate  as  a  vnlid  conveyance  of 
the  lessee's  inteiest  under  the  leaw. 
And,  therefore,  third,  that  it  did 
not  work  a  forfeiture.  Doe  d. 
Lloyd  v.  Powell,  E.  7  G.  4.       35 

2.  Churchwardens  only,  cannot  eie- 
cute  leases,  as  a  body  corporate, 
of  parish  lands,  under  59  Gto.  3, 
c.  12,  B.  1 7.  Where  the  occupier 
of  a  house  mud  rent  to  charch- 
wardens,  and  the  latter  aiterwards 
demised  the  hoose  by  lease  for  a 
term  to  j4.,  with  notice  to  the  tenant 
that  he  mnst  consider  A.  as  his 
landlord  : — Held,  in  an  action  for 
use  and  occupation,  that  the  tenant 
might  impeach  the  leaae,  and  riiew 
that  the  lesMe  had  no  title  derived 
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frocn-the  churchwardens.    Phillipi 
V.  Pearce,  E.  7  O.  4.        joajc  43 

3.  In  an  action  by  lessee  against  as- 
signee of  a  lease,  if  the  defendant 
produces  the  lease,  it  is  unnecessary 
to  prove  the  due  esecution  of  it, 
where  the  plaintiff  has  proved  the 
due  execution  of  the  counterpart. 
Burnett  v.  Lynch,  T.  7  O.  4.  36t" 

4.  CaBe(not  covenant). lies  by  tlieas- 
aigDOr,  against  the  assignee  of  a 
lease,  assigned  by  deed  poll,  upon 
his  implied  duty  to  perform  the  co- 
Tenants  in  the  origiital  tease,  al- 
though the  assignor  has  by  the  as- 
signment parted  with  all  his  interest. 
And  although  assumpsit  might  lie, 
case  was  the  better  form  of  action 
for  the  injury  sustained  by  the  as- 
signor in  consequence  of  the  assig- 
nee's breaches  of  covenant. /li.  ibid. 

5.  By  lease  and  release  of  June,  1750, 
and  a  common  recovery  sufiered  in 
pursuance  thereof,   C.  and  H.  R. 

^.     Bditl^il    nfiri^ii-t    frp^hnM    fHitnl^Q  tn 


•mS' 


iltlcd  certain  freehold  estates  to 
^auch  uses  as  C,  H.  R.  and  D.  his 
HiiHvt  ^""^  ^^'  ^'  ^°^^^  appoint, 
raiA^m'"  default  of  such  appoiotmeTit, 
luVKf'W^r  '°  '*"-'  "^^  ^^  ^-  '*""  '"*' 
;sidue,  to  the  use  of 
By  lease  and  re- 
■:,\  1751,  the  latter 
i  between  A.  and  B.,  of  the 
...J  part;  C,  //.  R.  and  U.  his 
•d)<irire.  and   M.   K.,    of  the  second 

^It^a" ;  ""''  "  ■  '''•'  *'■  ^'  ■"■  ^•' 
■"■and  P.  W..  of  the  third  part ;  C, 
H.  R.  and  D.  his  wife,  and  M.  R. 
did  grant,  bargain,  sell,  release, 
confirm,  direct,  limit,  and  appoint, 
to  W.  M.,  J.  L.,  R.  W.,  and,  P. 
W.,  in  their  actual  possession 
being;,  the  same  estates,  to  bold  to 
them  in  fee,  for  several  uses  there 
set  forth; — Held,  that  by  those 
deeds  the  legal  fee  in  the  estates  so 
settled,  did  not  vest  in  W.  M., 
J.  L.,  R.  W.,  and  P.  W.  Wynne 
V.  Griffith,  T.  7  G.  4.  470 

6,  If  a  lessor,  during  the  term,  cuts 
down  trees  growing  upon  the  de- 
mised premises,  which  aie  fit  only 


MANOR. 

for  firewood,  and  the  leasee  takes 
.  them  away,  trespass  will  not  lie 
against  the  lessee,  at  the  suit  either 
of  the  lessor  or  his  vendee.  Cham- 
non  V.  Patch,  T.  7  G.  4.  page  651 

7.  An  exception  in  a  lease  of  lands 
in  Dorsetshire,  of  "  all  timber  trees 
and  other  trees,  but  not  the  annual 
fruit  thereof,"  does  not  include 
apple  trees.  Sullen  v.  Damitig, 
T.  7  G.  4.  657 

8,  Proviso  in  a  lease,  "  that  if  lessee 
committed  waste,  to  the  amount  of 
10s.,  lessor  might  re-eater."  Lessee 
pulled  down  buildings,  worth  10/., 
and  substituted  others  of  a  differ- 
ent nature.  In  ejectment  for  a 
forfeiture: — Held,  Umt  "  waste"  b 
the  proviso  meant  such  waste  as 
must  produce  an  injury  to  the  re- 
version ;  and  that  it  should  have 
been  left  to  the  jury,  in  express 
terms,  whether  such  waste,  to  the 
amount  of  lOs.  had  been  cranmit- 
ted.  Doe  v.  Boiul,  T.  7  G.  4.  73S 


LIMITATIONS. 

See  Case,  Actioh  on  the. — Ec- 
clesiastical Jurisdiction. 

Where  a  promissory  note  was  made 
payable  "  twoyears  after  demand:" 
—Held,  that  the  Statute  of  Li- 
mitations did  not  begin  to  run  until 
the  two  years  after  demand  bad 
elapsed.  Thorpe  v.  Coombe,  T.  7 
G.  4.  347 

LORD'S  DAY. 
See  Sunday, 

MANOR. 

See  GopTHOLD. 

A  lord  of  a  manor,  may,  in  re^vect 
of  his  right  of  soil  in  the  common- 
able waste  lands  of  his  own  manor, 
have  a  right  to  turn  his  own  cattle 
on  the  common^e  waste  lands  of 


another   manor.      Earl  Sefton  v. 
Court,  T.l  C.A.         ■   pa.gelA\ 

MARKET. 

See  Tolls. 
MARRIAGE. 
See  Bakon  and  Fbub. 
METROPOLIS. 
&ePAViKo,  1,2. 
MIDDLESEX. 
Ste  Costs,  2. 
MINES. 
See  Pooa  Rate,  4. 
MISDEMEANOR. 
See  New  Trial. 
Ilie  Court  cannot  compel  a  prose- 
cutor to  pay  the  expense  of  bring^- 
ing  a  defendant  in  custody  up  to  re- 
ceive judgment  for  a  misdemeanor; 
but  if  the  defendant  is  too  poor  to 
come  at  his    own    expense,   they 
will  pass  judgment  upon  him  in  his 
absence.     Rex  y.  Boltz,  B.  7  0,4. 
65 
MORTGAGOR. 
See  EviDEKCE. 
NEW  TRIAL. 
See  Costs,  3.— Perjuht. 

1 .  Where  a  defendant,  convicled  of  a 
misdemeanor  at  the  assizes,  ,i 
committed  to  the  county  gaol 
abide  (he  judgment  of  thia  Court, 
and  was  detained  for  no  other 
cause,  the  Court,  on  a  suggeitic 
his  inability  to  pay  the  expense  of 
bringing  himself  up,  allowed  a 
motion  for  a  new  trial  to  be  made 
withoat  his  personal  attendance. 
Rexv.  Boltz,  E.  7  0.4.  65 

2.  Where,  on  an  issue  directed  by  the 
Lord  Chancellor,  to  be  tried  at  law, 
points  of  law  were  reserved  for 
consideration,  the  motion  for  a 
new  trial,  with  a  view  to  have  the 
pcHnts  discuMed,  mnst  be  tnii' 

VOL.  VIII. 
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Chancery  and  not  in  the   King's 
hmch. Sloney.ManhjE.l  0.4.71 

NONSUIT. 

Judgment,  as  m  case  of  a  Donauit, 

may  be  obtained  in  Banc,  by  one 

of  several  joint  defendants,  if  the 

l^aintiff  neglects  to  proceed  to  trial 

pursuant  to  notice.     Jotui  v.  Gib- 

ttw,  T.  7  O.  4.  692 

NOTICE  OF  BAIL. 

See  Practice,  7,  8. 

OFFICE. 
See  Corporation,  2. 
OFFICER. 
See  Sheriff's  Offickr, 
OUTLAWRY. 
Fraudulently  and  covinously  depart- 
ing the  realm  before  the  awarding  of 
an  exigi  facias,  in  order  to  defeat  a 
plaintiff  of  tlie  mcnna  of  recovering 
a  just  dolit,  nnd   to  avoid  an  out- 
lawry, doLs  not  preclude  thfe  de- 
fendant (on  error)  from  rejvAng 
the  outlawry,  if  lie  wus,    Mf'fcct, 
beyond  sea,  at  the  timeifiMf  ex- 
igent, and  from  ihenM  Dbtil '^ftcr 
the  time  of  llu^  outlawiy.  '  Wvun 
V.  Wagttaff,  E.l  G.4.       ^  '  '508 

OVCRSEEIIS.       .r!li 
A  pauper  met  with  an  acciclcnt4i»  tbe 
parish  of  A.,  and  wn«  wrongAiUy 
removed  [but  wilii  her  own  con- 
sent] to  the  parish  of  B.,  to  which 
she  beloogen : — Held,  that  being 
casual  poor  in  A.,  the  overseers  of 
that  parish  were  liable  fwilhout  an 
express  promise)  to  pay  the  expense 
ofher  cure  in  the  parish  of  fl.  Tbni- 
liniO»  V.  Bealall,    7'.  7  O.  4.  493 
PAPER  BOOK. 
See  Practice,  14. 
PARDON. 
See  CopviiOLD. 
PARLIAMENT. 
See  Charter. 


771!  PERJURY. 

PAVING. 

1.  The  Metropolitan  Paring  Act,  57 
Geo.  3,  c.  29,  s.  135,  prevents  the 
removal  into  the  eaperior  courts,  of 
"  any  rate,  proceeding,  conviction, 
order,  matter,  or  thing."— Held, 
that  a  caK  granted  bj  the  ses- 
sions for  the  opinion  of  the  King's 
Bench,  upon  the  aSinniuice  of  a 
conriction  under  the  act,  was  a 
thingwithiathe  meaning  of  s.  135, 
and  could  not  be  removed  by 
certiorari.  Rex  v.  Jviticet  of 
Middleses,  E.  7  0.  4.      page  1 17 

2.  A  paving  act  empowered  commia* 
sioners  to  sue  in  the  name  of  their 
cleric,  for  any  suras  due  from  cer- 
tain pereons  therein  named,  or  any 
other  person  or  persont,  payable  by 
virtue  of  that  act ;  ana  enacted, 
that  if  any  treasurer,  collector, 
officer,  or  other  person,  appointed 
by  tho  commission  era  to  collect 
Kioney.  sboiiUl  become  bankrupt 
''iiHh  money  of  the  commissioners 
^  HU  han.'ts,  his  iisaignees  should 
"""n  mc  money  in  full,  in  preference 

'all'ftTb'er  (kbis,  except  debts  to 
g: — Hcid,  that  the  com- 
re"ii(ight  sue  in  the  name 
(p^StK,  the  assignees  of  their 
fy'io  rt'coier  the  amount  of 
tohcy  in  his  hands  at  the 
(^'of  his  bankruptcy  ;  though  he 
Had  received  from  the  commission- 
ers lio  «ritlen  appointment  as  their 
banker.  Frost  v.  Bolland,  T.  7 
0.4. 

i.  If,  under  the  Metropolitan  Paving 
Act,  57  Geo.  3,  c.  29,  s.  51     ' 
kers    receive    money    on   account 
of  the  commissioners,  and  become 
bankrupts  with  such  money  in  tbeti 
hands,  their  assignees  are  liable  to 
refund  the  full  amount:  and  this 
extends  to  the  proceeds  of  Exche- 
quer bills  belonging  to  the  com- 
missioners, but  sold  by  the  bankers. 
DoT^an  V.  Bolland,  T.  7   G.  4. 
435 
PERJURY. 
See  Slander. 


PLEADING. 

At  Nisi  Prius,  the  Judge  refiued  to 
try  an  indictment  for  perjury,  on 
the  ground  of  the  gross  imperfec- 
tion of  the  record  ;  and  the  defend- 
ant being  again  indicted  for  the 
same  cause,  was  fousd  guilty,  but 
obtained  a  new  trial  in  the  King's 
Bench.  Instead  of  taking  down 
the  old  record  again,  the  prosecutor 
preferred  a  thiid  indictment,  and 
removed  it  into  this  Court: — Held, 
that  the  defendant  wa*  not  entitled 
to  have  the  proceedings  stayed, 
until  the  costs  of  the  former  pro- 
ceediogs  were  paid  by  the  prosecu- 
tor. Rexw.  Tremame,  T.  7  O.  4.  90 

PLEADING. 
See  VAni.txcE,  1,3. 

.  Trespass  against  a  bailiff,  for 
breaking  and  entering  plaintiff's 
dwelling-bouse,  and  there  remain- 
ing until  plaintiff  paid  defendant  a 
sum  of  money.  Plea,  that  defend- 
ant entered  under  a  writ  of  £.  fa. 
and  warrant  thereon  directing  him 
to  levy.  Replication,  that  before 
the  writ  and  warrant  were  fally  ex- 
ecuted, defendant  exacted  waet 
than  the  sum  fae  waus  entitlsd  to 
levy  : — Held,  that  the  repUorikn 
alleged  no  facts  constituting  de- 
fendant a  trespasser  ab  initio,  and 
was  therefore  had  on  demnner. 
Sharlmd  v.  Oovelt,  T.  7  O.  A.  257 
;.  Declaration  in  covenant  against 
the  assignee  of  a  lease  for  noa-re- 
Dair,  that  all  die  intereit  of  A.,  the 
lessee,  came  to  defendant  bv  as- 
signment, and  that  afterwaros  the 
premises  were  out  of  repair.  Plea 
in  bar,  that  defendant  was  at  one 
time  posses&ed  of  one-sixth  of  the 
premises,  as  tenant  in  common  with 
B.,  C,  and  D.;  and  at  another 
time  of  one  third,  aa  tuiant  in 
ccnnmon  with  C.  and  D. ;  and  that 
no  greater  interest  in  tlra  premises 
ever  came  to  defendant  by  assign- 
dient.  Ondemnner: — Held,  thst 
the  plea  was  bad,  both  in  fonn  and 
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substance.     Mercer  on  v.  Dowson, 
T.7  0.  4.  page  264 

POOR- 

See   Overseers. — Poor    Rate. — 
Settlement. 

POOR  RATE. 

1 .  Fixing  pipes  in  the  ground  for  the 
conveyance  of  gas,  to  light  a  town, 
is  a  rateable  occupation  of  land, 
within  the  meaning  of  43  Eliz., 
c.  2,  and  the  occupiers  are  rateable 
to  the  extent  of  the  increased  value 
of  the  land  so  used,  as  long  as  it  is. 
applied  to  the  purposes  of  a  pipe- 
way.  Rex  V.  nrighton  Oas  Com- 
pany,  T.  7  O.  4.  308 

2.  The  Birmingham  and  Worcester 
Canal  Act,  31  Oeo.  3,  directed 
that  the  Company  should  be  rated 
in  respect  of  their  lands  in  the 
same  proportion  as  other  lands 
lying  near  the  same  should  be  rated, 
*'  and  as  the  same  lands  would  be 
rateable,  in  case  the  same  were  the 
property  of  individuals  in  their 
natural  capacity."  By  another 
act,  38  Geo,  3,  the  like  provision 
was  made  as  to  the  Company's 
rateability,  only  omitting  the  latter 
words,  ''  and  as  the  same  lands :" 
— Held,  that  the  Company  were 
liable  to  be  rated  for  their  lands, 
&c.,  only  at  the  same  value 
as  other  adjacent  lands,  and  not 
according  to  the  improved  value 
derived  from  the  land  being  used  for 
the  purposes  of  a  canal.  Sex  v.  Sl 
Peter y  Worcester y  T.7  G.4.  331 

3.  The  grantee  of  a  light-house  was 
assessed  in  a  poor  rate  for  '*  the 
light  house,  wiUi  the  duties  or  con- 
tribution monies  in  respect  of  ships, 
hoys,  and  barks,  passing  by  the 
same."  He  occupied  the  light 
house,  and  maintained  a  light 
there,  by  means  of  a  servant, 
within  the  parish ;  but  tlie  duties 
were  paid,  and  the  light  used,  by 
the  ships,  out  of  the  parish : — 
Held,  that  the  duties  formed  no 
part  of  the  value  of  the  light  house, 


and  were  not  rateable.     Rex  v. 
Coke,  T.  7  0.  4.  page  ^m 

4.  An  engine  erected  and  used  by 
the  owner  and  occupier  of  an  iron- 
stone mine,  solely  for  the  purpose 
of  drawing  water  from  the  mine, 
is  parcel  of  the  mine  itself,  and 
not  rateable  to  the  poor.  Rex  v. 
BiUton,  T.  7  a.  4.  744 

POUNDAGE. 
See  Sheriff's  Officer. 


PRACTICE. 

See  Arbitration. — Cognovit. — 
Ejectment. — Misdemeanor — 
New  Trial,  1,  2.— Nonsuit. — 
Outlawry. — Perjury. — She- 
riff's Officer. 

1.  A  plaintiff  being  nonsuited,  was 
taken  in  execution  by, the  defendant 
for  the  costs,  and  whilst  in  execu- 
tion brought  another  action  for  ^ 
same  cause,  and  the  Court  ref 
to  stay  further  proceedings^ji 
second,  until  the  costs  of 
action  were  paid.  Bf(^fgi^\ 
bins,  E.  7  G.  4.  J  wu^  91 

2.  Where  an  affidavit  agpg^f 
nisi  for  settmg  asia^^nnQM 
for  irregularity,  with 
written  in  a  cramped  ai 
hand,  the  Court  on  that 
fused  to  grant  th^  costs  of  the' jjd- 
plication.     Bane  v.  Jones,  E.\3 
G.4.  •      .114 

3.  By  the  practice  of  this  Court,  a 
plaintiff  cannot  declare  de  bene 
esse  upon  non- bailable  process  re- 
turnable the  last  general  return  of 
the  term.  Wilson  v.  George,  E.  7 
G.4.  135 

4.  Where  the  time  for  justifying  bail 
expired  on  the  7th,  and  time  was. 
given  till  the  9th  February,  to  add 
and  justify  other  bail,  and  on  that 
day  the  defendant  was  rendered  in 
discharge  of  his  bail,  and  notice 
thereof  was  given  on  the  same  day 
to  the  plaintiff: — Held,  that  the 
sheriff  was  liable  to  be  attached  on 
the  lOtb,  if  the  plaintiff  had  lost  a 
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PROMISSORY  NOTE. 


trial   for  the   Atings  after   term. 
Water  house  r,  Eames,  E,l  G.  4. 

page  137 

5.  A  r^ular  attachment  against  the 
sheriff  shall  not  stand  as  a  security, 
unless  the  plaintiff  has  lost  a  trial 
within  the  term^  nor  where  the  de- 
fendant has  been  rendered  before 
the  last  day  of  term.     Id.        ibid, 

6.  An  affidavit  in  support  of  a  motion 
for  setting  aside  an  attachment 
against  the  sheriff,  may  be  entitled, 
"  The  King  v.  The  Sheriff  of  Mid- 
dleseXf**  without  naming  the  cause 
in  which  the  attachment  has  been 
obtained.  Femdng  v.  HoUyoak^ 
E.  7  0.4.  149 

7.  Parol  notice  of  exception  to  bail  is 
not  sufficient ;  it  must  be  written, 
and  also  entered,  in  the  iilazer's 
book,  before  the  sheriff  can  be  at- 
tached.    Id.  ibid. 

'^i'lt  seems  that  the  defendant's  at- 
^  '^Mmey  may  give  notice  of  justifica- 
'^^''MV'  of  bail  put  in  by  the  sheriff, 
^^tgoHded  the  exception  has  been 
'  ^^'yWj^iitf^ntcred.     Id.  ibid. 

''^^nMBidavit  in  support  of  a  rule 
*^  #"(lfclllii>t<  the  defendant  out  of 
«^">tthlH!iyhpon  the  ground  that  the 
^^  «m  Jbilhbed  him  by  the  initial 
i^^^M^lilPc 111  i 111  I  in  name  only,  must  set 
'^  Mk  Ilie  defendant*s  christian  name 
''^  al^ull  lengtji  in  tlie  title.  Shaw  v. 
•«»»*•  Robinson,  T.  7  O.  4.  423 

^  10.  Applications  to  set  aside  process 
issued  in  vacation,  must  be  made 
within  the  first  four  days  of  term, 
for  mere  technical  objections.  Steele 
V.  Morgan,  T.  7  Q.  4.  450 

1 1 .  Where  a  defendant  had  entered  a 
cause  in  the  Marshal's  book,  with  a 
mark  of  ne  recipiatur;  and  the 
plaintiff  brought  the  cause  on  to 
trial  on  such  entry,  as  an  undefend- 
ed cause,  and  obtained  a  verdict, 
the  Court  set  aside  the  verdict  for 
irregularity.  Watson  v.  Gowar, 
T.  7  O.  4.  456 

1 2  Where  the  return  to  a  writ  of  la- 
titat stated  that  the  defendant, 
upon  being  arrested  in  his  own 


house,  was  confined  to  hb  bed  by 
illness,  and  could  not  be  removed 
without  danger  to  bb  life,  and  so 
continued  ill  at  and  after  the  return 
of  the  writ,  and  for  such  cause  the 
custody  of  the  defendant  was  rdm- 
quished ;  the  Court  refused  to  grant 
an  attachment  againat  the  sheriff, 
and  allowed  him  to  amend  his  re- 
turn upon  payment  of  costs.  Baker 
Y.  Davenport,  T.  7  G.  4.  page  606 

13.  Where  a  rammons  for  a  better 
particiilar  of  plaintiff 'sdemand,  was 
served  four  days  before  dcfendsofs 
time  for  pleading  was  out,  and  the 
plaintiff  had  neglected  to  give  a 
better  particular,  which  rendered  il 
necessary  to  take  oat  a  second  and 
a  third  summons,  which  last  was 
attended  and  discharged,  and  in  the 
mean  time,  the  defendant's  time  for 
pleading  had  expired,  and  there- 
fore the  plaintiff  signed  judgment 
for  want  of  a  plea,  and  to^  out 
execution : — Held,  that  the  plain- 
tiff's proceedings  were  irregubr. 
Glover  v.   Whatmore,  T.  7  G.4. 
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14.  By  the  practice  of  this  Court,  on 
a  general  demurrer  to  a  plea  of  nil 
debet,  in  an  action  upon  a  bond, 
the  paper  book  may  he  made  up 
and  delivered  by  the  plaintiff  s  at- 
torney to  the  opposite  attorney,  and 
need  not  be  filed  with  the  clerk  of 
the  papers.  Herbert  v.  Tayhr, 
T.  7  G.4.  609 

PRINCIPAL  AND  AGENT. 
See  Authority. 

PRISONER. 
See  Embezzleicekt. 

PROHIBITION. 

See    Ecclesiastical    Jurisdic- 
tion.— Error. 

PROMISSORY  NOTE. 

See  Administration. — Assumpsit. 
— Limitations,  Statute  or. 


REPLEVIN. 

Where  the  maker  of  a  promissory 
DOte,  payable  twelve  niDntha  after 
notice,  with  iuterest,  "  foi  value 
leceived,"  became  bankrupt  before 
notice  had  been  ^iven : — Held, that 
the  note  was  within  the  7  Oeo.  1 , 
c.  3 1 ,  andproveable  under  bis  com- 
nitswoD.  Ciayfon  v.  Oosling,  E. 
7  G.4.  pagsllO 

PROVISO. 

See  Lkase. 

QUO  WARRANTO. 

&eCoRroR*TioM.— Costs,  4. 

RECTOR. 

rSMHlOHWAT. 

REGISTER. 

See  Settlemebt  bt  Birtb. 

REPLEVIN. 

Ste  Vakiancz. 

1 .  The  condition  of  a  replevin  bond 
for  protecuting  the  plaint  "  with 
effect,"  means  prosecuting  it  "  with 
iticcea ;"  and,  therefore,  if  a  plain- 
tiff in  replevin  fails,  the  bond  ie 
broken,  and  the  defendant  is  nol 
restrained  from  suing  on  the  bond, 
though  he  omiti  to  sue  out  a  writ 
de  relomo  habendo,  and  cause 
elongata  to  be  returned  thereon. 
Perreau  v.  Beoan,  E.  7  G.  4.      72 

2.  If  the  defendant  in  replevin  electi 
to  proceed  on  theslatute,  17  C.  2, 
c.  7,  he  is  not  confined  to  bis  eiecn- 
tion  under  that  statute,  but  may 
sue  the  sureties  on  the  replevin 
bond,  or  the  sheriff  in  an  action  on 
the  case,  for  Diligence  in  losing 
the  bond.     Id,  ibid. 

3.  In  replevin  for  taking  a  stranger's 
cattle  for  lentin  anear,  a  plea,  that 
the  cattle  "  were  not  levant  and 
couchant  in  the  close  in  which, 
&c.,"  is  bad  on  demurrer,  for  not 
shewing  tiie  circumstances  under 
which  the  cattle  came  upon  the 
close,  so  as  to  entitle  them  to  be 
privileged  from  distress.  Janes  v. 
Poii-e//,  r.  7  0.  4.  416 


SETTLEMENT. 
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SCOTLAND. 

A  child  bciro  in  ScoUand,  before  mar- 
riage, of  parents  domiciled  there, 
iLnd  who  afterwards  raar^  there, 
cannot  inherit  lands  in  England, 
Doe  dem,  Birtwhitlle  v.  Yardill, 
E.  7  G.4.  imge  185 

Sessions. 

SccJusTiCEB,  2.— Pavimo.—Teaiib- 
pobtatios. 
SET-OFF. 

^ .,  a  creditor  of  B.,  agrees  to  receive 
his  debt  by  instalments,  of  which  C. 
guarantees  the  payment.  B,,  at 
U)e  same  time,  contracts  to  sell  to 
A.  a  quantity  c^  barif ,  and  delivers 
a  part,  which  A.  never  returns, 
and  then  fails  in  his  contract. 
One  day  after  the  first  instalment 
becomes  due,  C.  remits  the  amount, 
less  the  price  of  the  bark  dehvered, 
to  A.,  partly  in  bills,  and  partly  io 
bank  notes ;  the  receipt  of  wni^ 
A,  acknowledges,  and  promjigft  to 
carry  to  tlie  credit  of  fi.'s  %jffimrti 
[q  an  action  by  A.,  agaiqlicj|h>  tat 
the  amount  of  the  firstdMiM||nt: 
-Held,  first,  that  JS^MPPBtbd 


tl 


Co  set  off  the  ~'— jrfOjlfTBt' 
livered  i^nst  A.'m^if^^^^jiaA, 
second,  that  tiuK^bss^  iHp  not 
bound  to  accept  tWaQHill^tiice* 
yet,  having  accepted  ilvflii  bad 
waived  all  objection  to  ^  taA 
conld  not  maintain  the  actus. 
Shiptm  r,  Cauon,  E.  7  O,  4. 
130 
SETTLEMENT,  by  Birth. 

The  register  of  b^tism  ts  not,  atone, 
sufficient  evidence  of  the  place  of 
a  person's  birth.  Rex  v.  North 
Petherton,  T,  7  G,  4.  325 

SETTLEMENT,  by  Estate. 

Where  a  pauper  contracted  by  parol 
for  the  purchase  of  a  cottage  and 
garden,  at  the  price  of  401.,  and 
having  paid  30/.  oa  account,  was 
let  into  possession  without  a  con- 
veyance; and  after  remaining  in 
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possesgion  for  twelve  months  re- 
sold the  premises  for  the  like 
sum  of  40/.,  and  having  given  up 
possession,  paid  the  original  vendor 
the  10/.  owing  upon  the  purchase: 
— Held,  that  the  pauper  did  not 
gain  a  settlement  by  the  purchase 
of  an  estate  or  interest  under  9  Oeo. 
1,  c.  7,  s.  5.  Rex  v.  LlantUh 
Orossenneyy  T,  7  G,  4.  page  320 

SETTLEMENT,  by  Hiring  and 
Service, 

Hiring  for  a  year,  with  a  stipulation 
on  the  part  of  the  servant,  consent- 1 
ed  to  by  the  roaster,  that  Uie  former 
shall  have  "  during  the  year,  two 
or  three  days  to  see  her  friends,"  is 
an  exceptive  hiring,  and  service 
under  it  gains  no  setUement.  Rex 
v.  Leamington  Priors,  T.  7  G.  4. 

239 
SHERIFF. 

&«  General  Rule.— Peactice  3, 
4^^  12. —  Sheriff'*  Officer. — 
JmtiANCE,  1,  2. 

wiieny  in  an  action  for  a  false  re- 
'  tnm  tb.*^  fi.  fa.,  the  sheriff  (who 
WM  not  indemnified)  proved  that 
thjB  SOodfljpf  the  debtor  were  ab- 
•dfbad^j  a  prior  execution : — 
HMf  diat  oTe  plaintiff  might  give 
evidflDCMiD  shew  that  the  prior 
was  concocted  in  fraud, 
it  v(t|fearin^  that  the  sheriff  had 

^''Over  the  money,  in  defiance 

of  notice  ta  retain  the  proceeds  in 
his  hands  until  the  first  execution 
was  set  aside ;  and,  consequently, 
that  the  sheriff  was  liable  for  his 
misconduct,  in  lending  himself  to 
the  other  party.  Warmoll  v.  Young, 
T.  7  G.4.  442 

SHERIFFS  OFFICER. 

In  an  action  by  a  sheriff's  officer  for 
his  fees,  and  for  work  and  labour 
in  executing  divers  writs: — Held, 
first,  that  the  prohibition  in  the 
statute,  23  Hen,  6,  c.  9,  against  a 
sheriff's  officer  taking  more  than 
certain  fees  upon  an  arrest,  is  con- 


fined to  the  fees  to  be  taken  o/tke 
party  arrested,  and  does  not  ex- 
tend to  restrain  the  officer  from 
suing  for  a  reasonable  compenaa- 
tion  for  work  and  labour  at  the 
hands  of  the  party  by  whom  he  is 
employed.  Second,  that  a  sheriflTs 
officer,  expressly  employed  by  an 
attorney  to  execute  process,  may 
maintam  an  action  against  the  lat- 
ter for  such  fees,  &c.,  as  are  usual- 
ly allowed  on  the  taxation  of  costs 
by  the  course  and  practice  of  the 
Court,  and  is  not  bound  to  resort 
to  the  clients  of  the  attorney  ;  and, 
third,  that  the  officer  may  sue  for 
the  sheriff's  poundage  upon  levies, 
where  he  is  accountable  over  to  the 
sheriff.  Foster  v.  Blakelock,  E. 
7  G.  4.  page  49 

SLANDER. 

The  words ;  "  H.'s  oath  ought  not  to 
be  taken,  for  he  has  been  a  for- 
sworn man,  and  I  can  bring  people 
to  prove  it ;  and  they  that  know 
him,  will  not  sit  in  die  jury  boi 
with  him  ;"  are  not  actionable,  per 
se.  Hall  V.  Weedon.  E.  7  G.  4.  140 

SMUGGLING. 
See  Commitment. 

STAMP. 
See  Executor. 

STATUTES    CITED    OR    COM 

mented  on. 

Henry  6. 
23.  c.    9.     Sheriff's  Officer.         49 

Elizabeth. 

8.  c.  8.     Costs.  226 

27.  c.  8.     Error.  5^^? 

17.  c.  7.     Replevin.  72 

29.  c.  3.  s.  17.     Frauds.  59,611, 

29.  c.  7.     Sunday.  2O4 

WilliofnS. 
8  <fe  9.  c.  1 1.  s,  8.     Warrant  of 

Attorney.  4'24 


TOLLS. 


VARIANCE. 
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George  1. 

7.  c.  31.     Bankrupt 
9.  c.    7.     Poor. 

George  2. 

2.  C.23.  s.  23.   Attorney.  589 

4.  c.  21.     Alien.  593 

14.  c.  17.     Nonsuit.  592 

23.  c.  33.  s.   19.      Middlesex 

County  Court.  155 

George  3. 

8.  c.  38.     Birmingham  Canal    680 
13.  c.  78.     Highway  733 

23.  c.  92.     Birmingham  Canal  680 

24.  c.  4.  Birmingham  Canal  680 
27.  c.  44.  Clergy  Prohibition  179 
39.  c.  85.  Embezzlement  512 
41.  c.  109.  Inclosure  299 
48.  c.  123.  Insolvent  58 

57.  c.  29.     Metropolitan  Paving* 

117,435 

58.  c.  19.     Birmingham  Canal    680 

58,  c.  37.     Brighton  Gas  Com- 

pany 308 

59.  c.  12.  8.  17.  Churchwardens    43 

George  4. 

3.  c.  39-  Warrant  of  Attorney  424 
6.  c.  16.  8.  108.  Bankrupt  159 
108  s.  —   Smuggling        1 15 

SUMMONS. 
See  Justices,  3 — Practice,  13. 

SUNDAY. 

See  Ejectment. 

The  statute  29  Car.  2,  c.  7,  "  for  the 
better  observation  of  the  Lord's- 
day,"  applies  to  private  as  well  as 
public  conduct ;  therefore,  a  horse- 
dealer  cannot  maintain  an  action 
upon  a  private  contract  for  the 
sale  and  warranty  of  a  horse,  if 
made  on  a  Sunday,  Funnell  v. 
Ridler,  E.  1  G.  4.  204 

TITHES. 
See  Highway. 

TOLLS. 

See  Corporation. 
The  grantee  of  a  market  cannot  main- 


tain an  action  against  an  individual 
for  selling  goods  without  the  market, 
and  thereby  defrauding  him  of  the 
toll;  without  shewing  that  he  has 
appropriated  the  whole  of  the  mar- 
ket space,  or,  so  much  of  it  as  the 
public  convenience  requires,  to  the 
purposes  for  which  the  market  was 
granted.  Prince  v.  Lewis ,  E.  7 
G.  4  page  121 

TRANSPORTATION. 
See  Felony. 

i.  A  judgment  of  transportation  for 
fourteen  years,  if  bad  for  excess,  is 
bad  in  toto ;  and  cannot  operate 
as  a  good  judgment  of  transporta- 
tion for  seven  years.  Rex  v.  Ellis^ 
E.  7  G.  4.  173 

2.  Where  a  court  of  quarter  sessions 
have  passed  an  erroneous  judgment 
of  transportation,  this  Court  will 
not  sena  it  back  to  be  amended, 
but  will  reverse  it,  on  writ  of  enoiv 

See  Lease,  7.  _^  ^  muj  « 

TRESPASS.  •-'  i^  •^ 
See  Lease-  ^^^^^^^fQI^ 

TRUSTEE^  tdi  ,bbH 
See  Baron  and  FMmoabbmQ 

USE  AND  OCCUPA'rf^^/i 

See  Landlord  and  TEVAiri^w^ 
Lease,    2. 

USES. 
See  Copyholder. 

VARIANCE. 

1 .  In  an  action  on  th^  case  against  a 
sheriff  for  negligence  in  losing  a 
replevin  bond,  given  by  a  party  for 
prosecuting  his  suit  with  effect  in 
the  county  court;  the  declaratioh 
averred  that  the  plaint  had  been 
removed  out  of  "  the  county  court 
of  the  said  sheriff,**  by  re-fa-lo,  Stc. ; 
and  it  appearino;  that  at  the  time 
of  the  removal,  Uie  sheriff  who  had 
taken  the  replevin  bond,  was  out 
of  office : — Held,  no  variance,  ami 


.-.I" 


782  VENDOR  AND  PURCHASER^^       WORK  AND  LABOUR 


'  < 


if*tjai  fk 


U^^ihl  It 


■  V 


that  the  word  ''said**  might  be 
rejected  as  surplusage.  Peirreau  v. 
Bevatif  E,  7  6.  4.  pa^rc  72 

2.  Declaration  in  case,  for  a  false 
return  to  a  writ  of  fi.  fa.,  stated 
'*  that  plaintiff  by  the  judgment  of 
the  CovLTi  recovered  39/.  10s.,  ad- 
judged' to  him  for  his  damages  by 
him  sustained,  as  well  by  occasion 
of  the  not  performing  several  prth- 
miseSj  as  for  his  costs/'  &c. ;  con- 
cluding with  a  prout  patet  per  re- 
cordum.  Upon  production  of  the 
judgment  it  appeared,  that  a  remit- 
titur had  been  entered  as  to  all  the 
counts  in  the  declaration  except 
the  first,  and  that  the  damages 
were  awarded  for  the  not  perform- 
ing the  promise  in  that  count  men- 
tioned only : — Held,  a  fatal  vari- 
ance. Edwards  v.  Lucas,  E,  7  O. 
4.  98 

3.  Where  baron  and  feme  declared 
with  A,  jointly  upon  an  agreement 
to  demise  lands  to  B.,  upon  certain 
considerations  thereunto' moving, 
jaod  aveping  the  promises  to  the 
ikreey  and  it  appeared  in  evidence 
tbU  the  agreement  was  entered 
into  by  afi  agent,  for  and  on  behalf 
jfSyUf^  wSfc,  and  A.  only  : — Held, 
a  &td  nuriancc,  though  tl)c  hus- 
l^ftild  had  received  rent  from  the 
ttftaant,  subsequent  to  the  date  of 
the'  agreement.  Saunderson  v. 
Gnffiths  T.  7  G.  4.  643 

4.  Count  in  the  same  declaration 
a/erring  that  the  defendant  was 
tenant  to  the  three  plaintiffs,  and 
had  agreed  to  farm  the  lands  in  a 
husband-like  manner,  and  it  ap- 
pearing that  the  demise  was  only 
by  two,  and  tliat  the  agreement 
was  also,  to  keep  the  land  con- 

^^ slant ly in  grass: — Held,  fatal  va- 
riances.    Id.  ibidn 

VENDOR  AND  PURCHASER. 

See  Excise.  —  Frauds,'  Statute 
or,  1,2,  3,  4. 


WARRANT. 

Sec  COMMJTMENT. J U STIC  IS. 

WARRANT  OF  ATTORNEY. 
See  Bond. — Cognovit. 

WASTE. 
See  Lease,  8. 

WAY. 

A  public  footway  passed  over  a  coni- 
.  mon,'  into  and  across  a  farm-yard, 
into  a  public  highway.  A  local 
act  for  enclosing  the  common,  em- 
powered commissioners  to  stop  up 
roads  over  it,  provided  that  they 
should  not  stop  up  any  old  road 
leading  over  other  land  not  to  be 
inclosed,,  without  the  concurrence 
of  two  magistrates.  The  commis- 
sioners stopped  up  the  public  foot- 
way over  the  farm  yanl,  without 
the  concurrence  of  two  magis- 
trates: — 'Held,  that  the  public 
right  of  way  over  tlie  farm-yard 
was  not  extinguished,  for  the  con- 
currence of  two  magistrates  was 
necessary,  under  s.  8,  of  the  Gene- 
ral Inclosura  Act,  41  Gid^  3,  c. 
109,  in  order  to  extinguish  the 
public  right  of  way  over  the  new 
inclosure,  as  well  as  that  over  the 
old.     Logan  v.  Burton,  71  7  G.  4. 

page  299 

WILL. 

See  Evidence. 

1 

WITNESS. 
See  Evidence,  1,  3. 

WORDS. 

See  Slander. 

WORK  AND  LABOUR, 
5&«SjituiFF*s  Officer. 


END    or  VOL.  Vfll. 
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